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ADVERTISEMENT 


TO THE 

FIRST EDITION. 

T HESE Reports, the firft, except the Lori> 
Chief Justice Vaughan’s Arguments, that 
have been yet printed of Cafes adjudged fince His 
Majefty’s happy Reftoration ; though they are not pub- 
lilhed under the name of any eminent perfon, as fome 
other lpurious ones have been, to gain thereby a 
reputation, which in themfelves they could not merit ; 
were collected by a perfon of ability and judg¬ 
ment, and communicated to ieveral ot known learn¬ 
ing in the law, who think them not inferior to many 
books of this nature which are admitted for authorities. 
A great and wcll-fpread name may be requifite to ren¬ 
der a book authentic, and to defend it from that com¬ 
mon cenlure of which this % age is become i'o very 
liberal ; but its own worth is that only which can rnakc^ 
it ufeful and inftrudtive. 

Tiie Reader will End here feveral Cafes (as well 
luch as have been rcfolved upon our modern adds of 
'parliament, as others relating to the common law) 

a 3 which 
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wh icJv-qifi £rim<je imprbffionis, and not to be found in' 
oR the' former Volumes of the law; and the pith 
and fttbftance of divers arguments, as well as refolu- 
tions of d\e t reverend Judges on many other weighty 
and diffflsultjioiflSg. 


And, indeed, though in every cafe the main thing 
which it behoves us to know is. What the Judged 
F oke?sobf2-- C take and define to* be law; yet the fliort and concfle 
sfrangeVRc wa y of reporting it, which is affected in fome of our 
port** books, doth very fcantily anfwer the true and proper 

end of reading them ; which is not only to know what 
is law, but upon what grounds and rcafons it is 
adjudged fo to be : otherwife the student is many 
times at a lots and left in the dark ; efpccially where 
he finds other refokitions which fecin to have a ten¬ 
dency to the contrary opinion. 


In this rcfpecl, thefe reports will appear to be more 
fat is factory and enlightening than many others : feve- 
ral oi the Cafes (Specially thofe of die moil important 
conlideration) containing, in a brief and fummary 
way, what hath been offered by the counfcl pro and 
con, and the dd . • «if the reverend Judges as well as 

their ultimate ) Solutions ; than which nothing can 
more contribute to ike advantage ot .the ftudious rea¬ 
der, and to the ihudm a^d guidance of his judgment, 
jiot only in the pomv ■ ■ an reverted, but likewife in 
other matters of law where the reafon is the fame* 
XJbi eadan ratio, idem jus. 


As to the truth of theft Reports, though the mo- 
defly of the gentleman wRo collected them hath pre¬ 
vailed 



THE FIRST EDITION. 

Veiled above the importunity of the bookfeller, and he 
hath rather chofen to fee his book than himfelf to gain 
the public acceptation and applaufe, whereby it hath 
loft lome Teeming advantage which the prefixing of his 
name would have undoubtedly given it ; yet the rea¬ 
der may reft allured, that no little care hath been taken 
to prevent any miftakes or mifteprefentations ; the 
judgments having been examined, and the authorities 
here cited induftrioufly compared with the books out 
of which they were taken. 




ADVERTISEMENT 


TO THE 

PRESENT EDITION. 


T HE laft Edition of The Modern Reports was 
publifhed about thirty years ago, in feven volumes 
folio, under the aufpices of Mr. Pickering’s name ; 
and, in the title-page, it is jaid , that many thoufamis of 
new and proper references had been added. To theft? 
feven volumes the induftry of feveral later Reporters 
has added five more ; but in the margins of thefe five 
volumes a very few folitary references osily are to be 
found. The whole work contains, at prefent, a valu¬ 
able collection of SeleCt Cafes in Law and Equity, from 
the Reftoration of Charles the Second to the death of 
Oeorge the Firfl; the merit of which, and their long 
admitted authority in the fuperior courts, are too well 
known to require obfei vation. 

The promifed afliftance of feveral refpeCtable charac¬ 
ters in the profeflion has excited the hope of amafiing a 
fufficient collection of unreported Cafes , to enable the pro¬ 
prietors to continue the work, by an additional volume, 
through the feveral chafms which have been left open 
by fubfequent reporters, to the commencement of The 
Tsrm Reports. But this hope, however rational 
and well founded it may now be, obvioully depends 

upon 
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upon contingencies too precarious and remote, to ren¬ 
der its final accomplifhment certain or fecure. 

The twelve volumes, however, are at prefentout 
of print; and the public demand for them, operating 
on their fcarcity, is gradually fuperinducing premiums 
upon their original value. This confideration, con¬ 
joined with the idea of introducing into the work the 
many judicial and parliamentary alterations which .fe- 
vcral of the points of law have undergone fincc its jirji 
publication, has fuggefled the idea of furniiliing the 
profcflion with a new, and a more ufcful edition of this % 
Work. 


The text of the lafl Edition, in the collocation of 
words, and in the punctuation of the lentenccs, is in 
feveral places very imperfeCt: It has therefore been 
carefully collated with that of the original impreffion, 
and the alterations marked between hooks, or noticed « 
in the mar9 in. 


A variety of Cafes, without any name to them, are 
frequently crowded together in fo confufed a heap, that, 
in the full leven volumes, the marginal references of one 
Calc are not, at f ril: light, clearly difccrniblc from tliofe 
of another : thv; aggregation has been feparated, and 
the rcipcflivc CaL-s diilinguilhcd by the title “ anony¬ 
mous,” except where, on comparing them with con- 
temporary Reporters, the true and real name of the 
Cafe has been di Covered. 


A very impcrfedl and frequently erroneous abflradfc 
of the leveral points which the Cafes contain, appears in . 
the margin oi the old editions ; thefe therefore have 

been 
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>€en entirely expunged, and a new epitome extracted 
to fupply their places. 


In the arguments of counfel, and fometimes in the 
decifions of the Court, the perfons delivering their opi¬ 
nions are dcfcribed by their titles inftead of their 
names, as Air. Attorney , Air. Solicitor , T be Chief JuJlice % 
¥he Court , £tc. leaving it uncertain who they were. To 
fupply this dcfedfc, at the commencement of every Term 
the names of the feveral Judges o£ the court in which the 
queffcion is debated, as well as thofe of the Attorney 
^and S o l i c i tor Genera l of the time have been p refi xcd, 
in the fame manner as in Sir John Strange’s Reports. 


The marginal references, as far as Mr. Picker¬ 
ing’s publication extends, are certainly very numerous; 
but the general complaint of the nrofcinon is, that many 
of them arc either inapplicable, or made to books of 
doubtful authority. An attempt, however, to displace 
the labours or fo eminent an editor would pethaps ap¬ 
pear invidious and arrogant. The Margin:.?? References 
as they (land in the firfl ieven volumes liv* c, therefore, 
been left untouched, except oulv thofe which, upon a 
very careful examination, appear ro ];;•>: no relation, 
whatever to the fuhjeci they arc dengecd t > iilu-trare, 
and except altering the circumlocution with which feme 
of them arc expretied ; as i. Mcd.jCajes hi l.azj and Equity 
► —Cafes ’Hemp. Aide .— Cafes < T’cwp. ifAnn .-— Cafes I’ewp. 
IVill. 3. — into the more appoiltc and laconic abbrevia. 
tions of S. ALnL 10. Alod. 11 . Alod. and 12. AloJ .— 


The ^Totes which accompany inch of the Cafes as 
, ■ ieemed to the Editor to require "explanation, are placed 
feparately at the bottom of each Cafe ; and thefe Notes, 

perhaps. 
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perhaps, form the moft important novelty of the prefer^ 
edition. 

It is well known, that*noftof the Cafes, efpecially in 
the firfi: volumes of the work, are differently reported 
by many contemporary Reporters ; thefefeveral Reports 
of the fame Cafe therefore have been compared with 
each other, and the material points in which they dif¬ 
fer, and in which they agree, marked out, and accom¬ 
panied by references tp fuch Cafes as appear to confirm 
or contradi£t the deciiion of the Court. 

The alterations which the determinations of the 
Courts and the A<5ts of the Legiflature have fince made 
upon the Law of the Cafe, are alfo introduced ; and in 
order to render the notes more full and complete, 
a reference is made to fuch Cafes as appear to have any 
analogy to the fubjcdt. 

Tothofe Volumes where the Indexes are neither co¬ 
pious nor exa6t, new Indexes are fubjoined, accom¬ 
panied by a Table of the Cafes reported. 
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28 

64 

- 221 

73 
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^Inhabitants of Eafl Grinflead (The King againft), 66 

Ingram (Milward againft ), m - - 206 

Ingram againft Toth ill and Ren, - 216,217 

Ireland (Compton and his Wife againft ,) - 194 

I reton again ft Newton, - - - 121 

Irifh (Smith and Another againft), - 5 

Jvy (Horne againftJ, - - - 18 

• 

J- 

Jacob Aboab’s Cafe, - ~ 107 

Jacob Hall’s Cafe, - 76 

b 3 Jackfbn 
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Jackfon and Crilpe againft the Mayor of Berwick, 37 

Jack fon (Wing againft), - - 215, a 16 

Janies againft Johnfton, - - 23* 

JefFerfon, Executor of JefFerfon, againft Dawfon and 

Others, - - 29 

Jemy againft Morrice, - - 295 

Jenkins (Randall againft), - 96 

Jennings and Others (Brooking againft), *• 174. 

Jervafon and Others ( i he King againft), - 276 

Jolinfton (Janies againft), - - 231 

John Cory and his Wife (Lucy Lutterell againft), 282, 283 
John Lord Mordaunt (Henry Lord Peterborough againft ), 94 


John Wootto n againft Penelope Heale, 
Jones' Caic, - - 

Jones againft T refill an, • 

Jones againft Powell, 

Jones againft Wait, - 

Jordan againft Fawcett, 

Jordan aoainft Martin, - 

Joyner (Mcdlico* againft), 

Juftice againft White, - 


290 

235 

3 6 

272 

206 

5 ° 

6 3 

4 

239 


K. 


Kcate (Barker againft), - - 263 

Kedgewin (Lampen againft), ~ - 207 

Keen againft Kirby, - - 2CO 

Kendall (Bates againft), - - 3 

King (Lake againft), - - - 58 

King (Standiill againft), - - 59 

King (Prattle againft), *- - - 185 

King (Howell againft), - - 191 

Kilby (Keen againft), - 200 

Kirle (Ofgood againft), - • 23 

Knowles againft Richard fon, - - 

The King againft Allen, - - 69 

Angel, ‘ - 103 

Baker, - - 33 

Bifliop of Rochefler and Sir Francis 

Clerke, - - 196 


This 
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Bifhop of Worcefteiy Jervafon 

Page. 

and 

Hinkley, - - 

1*76 

Bliflett and Wincott 

*3 

Bonnefield, 

70 

Burrell 

20 

Clarke, - 

196 

Crofton, 

34 

Frankly n. 

68 

Fettyplacc, 

15 

Holmes, 

73 

Holloway, 


Inhabitants of J?aft Grinftead, 

66 

Jones, - - *• 

235 

Loginham, 

71. 288 

Morris, 

64. 68 

Neville, 

295 

Poordage, 

*. 22 

Rawlins, - » 

46 

Serjeant and Hannis, 

81 

St. Andrew’s Holborn, 

- 112 

Turneth, 

26 

Thornborough and Studeley 

253 

Vaws, 

24 

Webb, 

2 


JL. 

Lake (Birch sgainft), - - - 185 

Lake agairft King, • - - 58 

Lampen a gain ft Kedgewln, - - 207 

Lampiere againfs Me reel ay, - - - ill 

Lampricrc and Others (The Ca(£ of), - 4 * 

Lancailer (The Cafe of the Coroners of the County 

Palatine), - - - - 198 

Laftclls again ft Catterton, — — - 67 

Leach again fi Morris, - •* -* 36 

Lee again ft Edwards, - - - 14 

Lee ^Williams againft), •- - - 42 

Lee (Hefkett again ft), - - - 5 ° 

Lee (Farrington again ft), - - - 269 

J^cc’s Cafe, - 282 

b 4 Legg 
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7 > 

71. 288 

77.78 

H35, 
21 
189 


Legg againft "Richards, - - - 

L^ginham (The King againft ), *. 

J. eginham againft Porphery, 

Len'hall (Ayres againft) y - 

LiddaiJ (Worthy againft)^ 

Liefe avainfi bakingiione, - - 

Lincoln ( The Chapter of the Collegiate Church of 
Southwell againft the Bifhop of), 

Lippcncott (Auften againft), 

■ Lifter againft Stanley, - - 

Lluellyn’s Cafe, - 

London (The City of) ag'tinft Harwood, 

London (The Mayor of) againft Depeftre, 

London (Brown againft) y 
Long (Searle againft). 

Lord Arlington (OgneJ.l againft J, 

Lord Fitzwalter’s Cafe, 

Lord Peterborough againft Lord Mordaunt, 

Lord Teynham againft Mullins, 

Lord Townfend againft : r. Hughes, 

Love (Barnaby) againft Wyndham, 

Lucy Lutterell, Widow, againft George Reynell and 

Others, - - 282, 283 

Luttcrcll (Reynell, Tubevilie, and Cory againft ), 282, 283 
Lynliam (Threadneedle againft ), - - 203 


204 

n 

J1Z 

44 
77 - 79 

I 21 

2S5 

248 

217 

166 
114 
ug 
232 
50 


94 


M. 


Maddox againft Peterborough, 

Magdalen College Cafe, - - 

Major and Stubbing againft Birde and Harrifon, 
Maleverer (Sheriff of York) againft Redfhaw, 
Manby againft Scott, 

Marriott (Roberts againft) y 
Marfhall (Catrerall againft ), - 

Martha 11 againft Ditchin, - 

Marfhall (Fitzgerald againft ), 

MarCball of King’s Bench againft Middleton, 
Martin againft OeJboe, 

Martin (Jordan againft ), - 

Mafters and Others (Strode againft ), 


22 

164 

214 

-35 

124 

42. 289 
70 

89 

90 
J12 

7 * 

6 3 

230 

Mafon 
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/ 

Mafon (Goftwicke againft), > - 

Mafchall (Donavan againft j. 

Mayor of London againft Depeftre, 

Mayor of Berwick (Crifpe and Jackfon againft ), 
Medlicot againft Joyner, - - 

Alellcr againft Staples, - 

Mereday (Lamp j ere againft, 

Middleton (The Marihall of King’s Bench againft), 
Miles’s Cafe, - • 

Mil ward againft Ingram, 

Mitfovd (Pybus againft ), # - - 98. 

Monke againft Morris and Clayton, 

Moor (Abbott againf), - 

.Moor (Buckler againft). 

Moor againft Field, - 

Mordaunt (Lord Peterborough againft ), 

Moreclack avainjt Carleton, 

Morcton againft Packman, - - 

Morris (Leach againft), « 

Morris (The King againft), 

Morris and Clayton (Monke againft ), 

Morrice (Bringloe againft ), 

Morfe againft Sluce, * 

Mofedcll’s Cafe, - - - . - 

Mullins (Lord Teynham againft), 

Mynn’s Cafe, «. 
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121 

37 
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6 
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112 
179 
206 


121. 


94. 


l S9 

93 
12 

89 
229 
114 

73 

26 

3 6 
64. 68 

93 

210 

83 

116 

119 


N. 


Nayler againft Sharply, - - * - 198 

Neville (The King againft ), • - - 295 

Newton (Ireton againft ), - - - 121 

Norfolk (Craig againft), - - - 122 

Norman againft Forfler, - 101 

Norrice (Jemy againft ), - - - 295 

Nofworthv againft Wyldcman, - - 42 


Nprthulhberland (Cafe of the Comltefs of), 226, 227 


o 


Ognell 
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Ognell againft Lord Arlington, 

- 217 

O(borne againft Walleeden, 

272, 273 

Ofgood (Sir John Kirle againft)* 

23 

Otway (Addifon againft ), 

- 

Owen Hanning’s Cafe, 

~ - 21 


p. 


Packman (Morcton againft J, • 

Page againft Tulfe, * 

Parker againft Welby, 

Parker (Brightman againft ), 

Parrott (Barrow againft) ^ 

Parlons againft Perns, 

Parten and Bafeden’s Cafe 

Penelope Heale (John Wootton againft ) 9 

Perns (Parfons againft), 

Perrver (Strode againft), 

Peterborough (Maddox againft 
Peterborough againft Mordaunt, 

Peters aguinft Pridcaux, 

Phillips and Rowell (Clerke againft), 
Phillips (Calthrop againft 
Play (Butler againft), 

Foordaee’s Calc, 


Forphery (Leginham againft,) 

Porter (Leflee of Williams) againft Fry, 

Porter (Charles Fry and Ann his Wife againft), 
Powell (J ones againft ) 9 - - 

Prattle againjt King, ** - 

Prideaux (Peters againft)? - 

Pridcaux (Warren againft', 

Prin (L.ellcc of Clerke) againft Heath, 

Prill againft Smith, - - - 

Prince againft Rowfon, 

Proude (Green againft) % - 

Pybus againft Mitford, - - 

Pyne (Redman againft) y 
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94. 114 
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272 

185 
121 
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117 
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Randall 
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Randall againft Jenkins, 

Rawlin’s Cafe, - „ 

Redman’s Cafe, - 

Redman againft Edolfe, - • 

Redman againft Pync, - « 

Redlhaw (Maleverer againft), 

Ren and Tothili (Ingram againft}, 

Reyncll and Others ( Lutterell againft), 

Reyner (Vere againft ), - # 

Richards (JLegg againft), 

Richards axiinft Hodges, • «. 

Richardfon (Knowles againft ), - 

Roberts againft Marriot, 

Robinfon and Others (Hopkins againft), 

Robinfon (Will'on againft ), 

Rocheiler, the Bifhop of, and Sir Francis Clerke 
(The King againft), 

Rocklafs (Wilkinfon againft ), 

Rogers agilinft Danvers, - 

Rogers againft Davcnar t, 

R ol'carriot ( W aldron againft), 

Rowell and Phillips ' Clerke againft), 

Roui'e and Taylor, Churchwardens, agabtfi tlieir 
Predeceilors, - - - 

Rowfon (Prince againft ), 

RuiTel againft Collins, - •» 
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282,283 
19 

77 
43 
55 

42. 289 

74 

101 

196 

9 1 

166 

194. 236 

78 
10 

65 

208 
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St. Alban’s (Cox againft), 

St. Andrew’s, Holborn (The King againft ), 
Saltingllone (Liefe againft), 

Savage (Tubcrvilie againft), 

Savill againft the Hundred* of * * *, 

Sayre (Warren <^ni tatvi againft), • - 

Sfiudamore againft Croiling, - 

Scott (Manby againft ), — 

Seabright (Hall againft), - - 

Searle againft JLong, 


81 

- 112 
189 

3 

221 

191 

176 

124 

14 

248 

Sedgwick 
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Sedgewick againjl Gofton, 

Serjeant and Hannis (The King againjl ), 

Seymour (The Stationers Company againft), 
Shaftelbury (The Cafe of the Earl of) 

Sharpley (Naylor againftJ , 

Shaw fBirrell againft ), - 

Sheriff of York againjl Redfhaw, 

Sir Anthony Bateman’s Cafe, 

Sir John Kirle againft Ofgood, 

Sir John Thorowgood’s Calc, 

Sir John Otway (Addifon againft ) 9 
Sir Francis Duncombe’s Cafe, 

Sir Francis Clerke and theBifhop of Rochefter 
(The King againft), 

Sir George Horner and Matters (Strode againft), 

Sir William Turner (Brook againft)^ - - 

Skinner againft Webb, - - 

Slater againft Carew, - — - 

Sluce (Mors againft), - - 

Smith’s Cafe, - 

Smith and Another againft Irifh, 

Smith againft Wheeler, 

Smith againft Brown, - - 

Smith (Prin againft), - 

Smith (Wayiftan againft ) 9 

Smith againj't Tracy, - - - 

Smith againft Smith, - 

Snow (Wilbraham againftJ 9 
Southcote againft Stowell, - 

Southwell (The Chapter of the Collegiate Church 
of, againft the Bifhop of Lincoln, and J. S. In¬ 
cumbent), - 

Staples (Alellcr againft ), * 

Staiiclifh (The King againft) y - «*■ 

Stanlakc (The King againjt), • 

Stanley (Lifter againft ), 

Stationers Company againft Seymour, 

Stoak (Barrett againft the Hundred of), 

Stokes againft Verryer, * - 

Stowell (Southcote againft — - 

Stroud’s Cafe, 

Strode againft Perryer, -» «* 
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Strode againft the Biihop of Bath and Wells, 
Stubbing and Major againft Birde and Harrifon, 
gtudely and Thornborough (The King againft) y 
Swayne (Daw againft) 

Swiimock (Bucknall againft) 9 


Page 


2JO 

.214 

253 

4 
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Tfatnall (Alford agaznft ) 9 - « m 

Taylor ( Beckett againft) , - - 

Taylorand Roufc, Churchwardens^ their Prede- 
ceflors, - 

Taylor (Freeman againft ) 9 - - 

Taylor againft Wells, - - - 

Thornborough and Studcley (The King againft) y 
Thorowgood (The Cafe of Sir John), 

Thread needle againft Lynliam, 

Tildell againft Walter, - - - » 

Tomlin againft Fuller, - 

Tothil and Ren (Ingram againft ) 9 
Townfend againft Dr. Hughes, 

Tower ( Brad cat againft ), 

Tracy (Smith againft), 

Trebefwyche (Barry againft) 9 
Tremain (Foxwift and Others, Executors of Pynfcnt, 
againft ), - - - 47* 7* 

Trelilian (Jones againft ) 9 - 

Trcthuny againft Ackland,' - 

Troy’s Cafe, - 

Truant (Harman againft ), - - 

T.ubervilie againft Savage, - - - 

Tubei*viIIe and Others (Lucy Luttevell againft ), 

* Tulfe ( Page againft ), 

Turner (Buckley againft ), 

Turner againft Benny, 

Turner againft Davies, - - - 


• — 


170 
9 

“5 

46 

253 
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216, 217 
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208 

218 
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36 
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240 
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Vaughan againft Atwood and Others } 
Vaughan againft Cafe well, - 


202 
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Yaws 
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\j^ws (The King agairft) y • * * 2 4 

"Veal againft Warner, - - - ao 

Vere againft Reyner, • * - • 

Verryer (Stokes againft), - - - - na 

U. 

Underwood (Stokes againft ), •• - • 2$ 
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Wait (Jones againft), 

Wakeman againft Blackwith, 

Waldron' againft Rofcarriott, 

Walter (Tildell againft) - 

Walleeden (Ofborne againft), 

Walwyn againft Awberry and Others, 

Warde (Healy againft ), - - . 

Warner (Veal againft), - 

Warren againft Prideaux, 

Warren qui tam againft Sayre, 

Warterhoufe (Furnis againft), 

Watkins aga'mft Edwards, - 

Wayman againft Smith, 

Webb (The King againft)^ 

Webb (Skinner againft), 

Weeks (Edwards againft), - 

Wei by (Parker againft), - 

W'ells (Taylor againft), - 

Wei by (Cock ram againft), - 

Wheeler (Smith againft,• - - 

Whitchurch (Hidden againft) y 

Wliytc (Juflice againft), - - 

Wilkins againft Rocklafs, 

WTls (Hafpurt ag ainft), 

Williams, on the Oemife of Porter, againft Fry, 
Williamfon againft Hancock, 

Willbraham againft Snow, 

W illiams againft Lee, - 
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218, 219* 

78 
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272, 273 

259 

3* 
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197 
286, 287 
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47 
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192 
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Wilfon (Horton againft)^ 

Wilfon againft Robinfon, 

Wincott and Bliflett (The King againft) % 
Wing againft Jackfon, 

Wingfield’s Cafe, 

Wood agatrft Davis, 

Wombell (Hall againft ), 

Worthy againft Liddall, 

Wootton againft Heal, 

Wyldeman (Nofworthy again/!), 
Wyndham (Barnaby Love againft ), • 

Y. 


Yarborough (Ellis againft ), 
Yard againft Ford, 
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*3 
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64 
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66. 290 
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227 

69 
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Zacliariah Crofton’s Cafe, 
Zouch againft Clare, - 


34 

92 




Michaelmas term, 

The Tvventy-Firft of Charles the Second, 

I N 

The King’s Bench. 

Saturday , 23 October , 1669 . 

Sir John Kelynge, Knt. Chief JuJlice, 

Sir John Twifden, Knt. 

Sir William Moreton, Knt. 

Sir Richard Rainsford, Knt. 

Sir Jeoffry Palmer, Knt. Attorney General\ 
Sir Heneage Finch, Knt. Solicitor General. 


'JuJUceS' 


CO 


* Mynn’s Cafe. Cafe x. 

M YNN, an attorney, entered a judgment, by co- At what tirn * 
lour of a warrant, of attorney, of another Term than was j ud s men * m »f 
exprefled in the warrant. —The Court confultingwith warrant o^at- 
the Secondary about it, he faid, that if the warrant be to tomey. 
appear and enter judgment as of this Ttfrm, or at any time after, the - - , •, 

attorney may enter judgment at any tune during his life, iiut in 
the cafe in queftion the warrant of attorney had not thefe words, vent. 310. 
cc or at any time after wherefore The Secondary was ordered to Stra. 718. r»47» 
confider the charge of the party grieved, in order to his repara- Ld. Raym. 849, 
tion; which, the Court faid, concluded him from bringing his x * Wil *' • 
a&ion on.the cafe. 

lithe warrant be fpecial or conditional, the firft four Terms. 1. Cromp. Praft. 
the entry of the judgment mud be ac- 315. If it be above a year old, then 
cording to the terms mentioned in it. per mi (Tion muft be firft obtained from 
Salk. 400. x. Vent. 113. t. Sid. 222. the Court on affidavit. Barnes Notes, 

Barnes Notes, 37. 2. Black. 780. But 3d edit. 36. 38. 50. 256. 1. Cromp. 

if the warrant be general, judgment may Pratt. 310. 5. Com. Dig. *< Pleader' 9 
be entered upon it at any time within (Y a.)« 1. Term Rep. 80. 

V ox.. I. B Memorandum* 



Michaelmas Term, 21. Car. 2. In B. fe. 


Cafe 2. Memorandum. 

If a ixibr.ai *T'HE Secondary faid, that in Trinity and Hilary Terms 

carpus be . J. they could not compel the party in a habeas corpus to plead 
returnable in j to tr j a ] the fame Term ; but that in Michaebnas ahd 
Tc,ms t hajler Terms they could. 

the defendant is not entitled to an imparlance, y. Mod. 56. 117. Ld. Raym. 817. 

This praftice is now altered by a rule fon’s Praft. 428. Cromp. Prac. 411. 
Tiinlty 5. & 6. Geo. a. Sue Richard- Impey,623. and Tidd’sPraft. 242, 243. 


Cafe 2. Anonymous. 

Exccfliveda- * TV/rR. Solicitor moved for a new writ of enquiry 
mages no gro und 1 VJ. j n to London, and to Hay the filing of a former, bccaufe of 
Kaym*'-^ 1 * 1 excejfive damages given ; but it was denied. 

,0. Mod. !oi. 8- Mod. 197. 213. 12. Mod. 85. 127. Strange, 125. 1259. Barnes Notes* 

3d edit. 229, 230. 318. 436. 445. 


•[*] 


Note, The Court have a power in all 
cafes of excefhve damages to grant a n i.w 
trial. 1. Term Rep. 277. In per* 
tonal torts, however, and in all actions 
where it is the peculiar and drift pro¬ 
vince of the jury to ellimate the extent 
of the injury, they will not difturb a 
verdift bccaufe the damages are ex- 


ceffive, except they appear to have been 
given from paflion, partiality, or pre¬ 
judice. 1. Burr. 60*9. Cowp. 230._. 

See alfo Salk. 647. Ld. Raym r 63. 
I. Wilf. 61. 2. Wilf. 372. 405. 

3. Wilf. 61. Burr. 2226. DougJ. 
3 i 4 » 5i^* Sayer’s Law of Damages, 
p. 210. to 23S. 2. Term Rep. 166. 


Cafe 4. The King again ft Webb. 

Venue chanted A N affidavit for changing of a venue made before the party 
by n. King be. ^ was arretted ; and allowed. 

tore appeal ante.—S. C. i. Vertt. 17. S. C. 1. Sid. 4I2. S. C. 2. K.eb. 386. 2. Salk. 668. 

But in the cafe of common perfons it is appearance be entered. Lofft, 321. 
now ordered, by rule Eader 24. Car. 2. 227. Impcy’s Praftice, 5th edit. 167. 

that the defendant fhall not move to Wil. 245. Stra. 211. 85S. Say. 77. 207. 
change the venue in any aftion until his Cowp. 511. 51. 1. Term Rep. 635, 


Cafe Anonymous. 

Ho bail in bat- A/TOVED in battery, for putting an arm out of joint, that the 
tery. W-L p ar tymight be held to fpecial bail; but denied.—T wisden, 

6. Mod. 230. Jtft ice. Follow the courfe of the court. 

I. Roll. 335. fol. 14.’ Ind. Leg. 20. 1. Lev. 39. 2 . Ld. Raym. 767. Barnes Notes, 47. 55 

58.78. Sid. 276. 307. Comb. 57. Salk. 101. 1. Bac. Abr. 209. x. Black. Rep. 192. 


Cafe 6. Hillary againft Hawkfvvorth. 

Thefejfbns may TV/fR. Saunders moved to quatti an order made by the 
difeharge an ap- -I J. juftices of the peace for putting away an apprentice from 
^[•"mafter^and ^ 1S ma ^ er i and ordering the matter to give him fo much money,— 
order a portion Kelynge, The ftatute of 5. £liz. c. 4. f. 35. 

cf the fee to be leaves this to their diferetion. 

returned. Pod. 287. 1. Saund. 313, 314. 1. Salk. 67, 68. 2. Salk. 490, 49*1 2. Ld. Raym. r4io a 
There are notes of this Cafe 2. Sid. of the money is ccnfequcntia! to their 
411. 2. Keb. 541. 592. and it is very jurifdiftion to difeharge. See the 20. Geo. 

fully reported x. Saund. 313. TheCourt 21 c. 29.—2. Salk. 68. Strange, 143* 
were Unanimous, that the judiccs have a 663. 2. Ld. Raym. 1410. 5. Mod. 

diferetiohary power either to iuflift cor- 2 39. and Mr. Cond's Edition of Bott’a 
poral punishment ot to difeharge a bad Poor Laws, voi. I. page 503 to 519. 
apprentice ; but that where the complaint where all the Cafes upon this fubjeft are 
Is againft the mafter, they can only di (Tol ve collefted. 
the indentures; and that the restoration 



Michaelmas Term* it. Car. 2 . In B. R. 


Anonymous. 


Cafe 7, 


kept not within their bounds. 


393 * 394 * 4 *®» 

and fee Rex v. Gough, Dougl. 79- to 798. 


Goodwin againji Harlow. Cafe 8. 

TTRROR to reverie a judgment in Colchejier ; there being no Judgment re- 
. appearance by the party, but judgment upon three defaults verfed iorwant 
recorded. Reverted.— Twisden, JuJiice . If there be a judg- 

ment againft three, you cannot take out execution againft one or rt 
two (a). • i. Roll. 888 . 

t.Vem. 223* 

(a) i. Ld. Raym.244. Comb.441. which the execution mufl be joint, and 
j. Salk. 31a. 5. Mod. 338. Carth. where it may be fcveral, vide Crompt. 

404. 3. Danv. Ab. 332. p. 6. Show. Pradl. 347,348. 

405. Dough 627. But for Cafes in 

* Anonymous. 9 * 

T WISDEN, 'Jujl'tce, upon a motion for a nf.W TRIAL, (aid, A fine without* 
that in his practice the heir, in an action of debt againft him ^ 
upon a bond of his anceftor, pleaded riens per difeent ; the plain- tak ** n to theufe 
tiff knew that the defendant had levied a fine, and at the trial it was of the conufor 
produced : but becaufe they had not a deed to lead the ufes, it was and his heirs.—* 
urged that the ufe was to the conufor and his heirs, and fo the heir No new tnal 
in by difeent (a) ; whereupon there was a verdict againft him. And ^|! r e ihe ver- 
it being a juft and due debt, they could never after get« new dia does fub- 
trial(b). ftantiai juftisc* 


Cafe 9.' 

A fine without* 
deed to lead the 
ufes, (hall be 
taken to the ufe 
of the conufor 
and his heirs.—* 
No new trial 
(hall be granted 
where the ver- 
didl does fub- 
ftantiai jufticc* 


(a) By 29. Car. 2. c. 3. f. 10. Sc 1 x. if 
any ceftui yuctru/ilc ave a trull in feefimple 
to defect >d to his heir, it fit a 11 be taken 
to be allets by difeent , arid liable to 
execution for a debt of the anceftor in 
whofefoever bands fuch lands by defeent 
(hall come after the writ purqhafed : 
And by 3. Sc. 4. Will. Sc Mary, c. 14. 
In all cafes where any heir at law (hall be 
liable to the debt of his anceftor, in 
refpe& of any lands descending to him, 
and (hail convey them away before aftion 
brought, he (hall be liable to the value of 
the lands fo conveyed. Sec. See poft. 
253. Carth. 245. 1. Peer.Wms. 294. 


3. Peer. Wms. 399. 3. Bac. Abr. 26. 

1. Eq. Abr. 140. 5* Mod. 122. Comb. 

344- 2 • Chan. Caf. I75. 2. Vern. 62. 

Dcu^l. 45. 

(A) Sec 14. Mod. 439. ,j. Mod. 

52. m. 141.206. Fitzg. 40. Salk. 
C53. 646. Stra. 101. S99. 1238. 

Ld. Raym. 6z. 514. 1. Peer. Wms. 

2i2. 673. 2. Peer. Wms. 426. 564. 

Burr. 2257. Cowp. 37. The Cafes of 
Aftiley v* Alhley, and Smith 1,. Huggins, 

2. Strange, 1142.; Edmonfon v.MachelL, 
2. Term Rep. 4.; and Wilkinfon v. 
Payne, 4. Term Rep. 468. 



# * Goflwicke againft Mafon. Cafe io. 

D EBT for rent upon a leafe for a year, and fo from year to In debt upon** 
year, quamdiu ambabus partibus placuerit. There was a ver- 
di<ft for the plaintiff for two years rent. —Saunders moved in ar- want of an 


averment of the continuance in pojfcjjion is aided by the verdift.—S. C. i.Sid* 423* S.C. 1. Vent. 41* 
S. P. 6. Co. 35. Cro, Eliz. 773. See alfo Lutw. 66. 2. Danv. 508. pi. 6. 10. Mod. 69, 70* 
162. *2. Mod. 7. 1. Ld. Raym. 746. Stra. 776. Salk. 69, 70.414. 3. Bac. Abr. 
434, Dougl. 455. 1. Term Rep. 380. 3. Tcim Rep. 13. 349. 

B 2 reft 
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Gobtwicke 

againft 

Mason. 


reft of judgment, that the plaintiff* alledges indeed that the de¬ 
fendant entered and was poff*effed the firft year, but mentions no 
entry as to the fecond.— Twisden, 'JuJlicc. The jury have 
found the rent to be due for both years, and we will now intend 
that he was in poileflion all the time for which the rent is found to 
be due. 


Cafe 11. 


Bates agahift Kendal. 


Teaching fchool - PROHIBITION was prayed to the ecclefiaftical court at 
w,iMont ‘ccntc. / Chef ter to ftay proceedings upon a libel againtl one TfilHam 
/ * Bates* fur teaching fchool without licence ; but it was denied. 

S. C. 2. Keb. ^44. 2. Seetlie itatviti.* \. Juc. i. c. 4. f. y. and 1 9. Geo. 3. c. 44. 

I. Hawk. iS. and 48. 


It appears by the report of this cafe 
In Keb’e, that the prohibition was 
granted, hecaufc the cbjeft of the lihi.1 
was to put him out of tiic fchool, when 
the patronage was not in the ordivm y, 
but in the founder ; in which cafe the 
ordinary can <>r,i> ccifurc, hut nor expel } 
nor can lie libel for the penalty. Carthew, 


4*4. 2 - Lev. —This jurifdiftion 

extends ou!y to grammar ftb-,oh. t. Pec. 
Will. 20. 72. -—See an argument but n» 
determination upon this fubjefl, Salk. 
(y z. iz. Mod. 192. — And as to the 
hifhop’s duly in granting the licence, 
vide 2. Bar. 365. 42S. 2. Ktl. 2S17. 

pi. 21S. and 367. and Strange, 1023. 


Cafe 12. 


Redman agahiji Edolfe. 


The court will 
prefume an ori¬ 
ginal to be p^r- 
fcft until the 
conrrary ap¬ 
pears. 

5 .C. i.Sid.423. 
S. C. 1. Saund. 


Trinity Term, 21. Car. 2. Roll 799. 

npRESPASS and ejectment by original in this court.— 
Saunders moved in arreft of judgment, upon a fault in 
the original ; for a bad original is not helped by verditft. But 
upon Mr. Livesay’s certifying that there was no original at all, 
the plaintiff had judgment, though in his declaration he recited the 
original. 

3x7. S. C. 1. Ktb. 544. 583. Cro. Jac. 108. 4. Mod. 246. Tidd’s Praft. *22. 

Sec alfo the (latino iS. Eliz. c. 13. Bamcs Notes, 3d edit. 14, &c. 1. Ld. 

by which it is enabled, that no judg- Raym. 565. 2. Ld. Raym. 1058. 1066. 
me t (hall, rftcr verdict, be fiayedorre* Seta. 1211 1. Wilf. 1. 2. Wilf. 147. 


veiled fer ar.y default in form, or for the 2. Burr. 1162. 4. Burr. 244S. Cowp. 
want of any original writ, &c. 5. Co. 37. 841. Dougl. 62. 228.1. Term Rep. 149* 


Cafe 13. Tuberville againji Savage. 

If a man by Ms A CTION of a fault , battery, and wounding. The evidence to 
han-i upon his p roVC a provocation was, that the plaintiff put his hand upon 

fwo v and f»>, p| s f wor j an d f a id « Jf \t were no t affile-time, / would not take 
<t aflfize-time, j Juch language from you. — I 1IE question was. It that were an 
« wo - .* id not aflault ?—Th e Court agreed that it was not ; for the declara- 

“ t.fkc fucli ^ tion of the plaintiff* was, that he would not aflault him, the Judges 

** language.’ being in town; and the intention as well as the a£l makes an 

S C.a.lCcb.e^e. a ^" a ult. Therefore if one ftrike another upon the hand, or arm, 

S*c. i. Vent, or breaft in difeourfe, it is no aflault, there being no intention to 
a;6. aflault; blit if one, intending to aflault, ftrike at another and mils 

a. R.. Ab. 547. him, this is an aflault: fo if he hold up his hand againft another in 
a threatening manner and fay nothing, it is an aflault.—In the 
,. Lci .. z g*. principal cale the plaintiff had judgment. 

I. Bac. Ab. 154. Gilb.Law ofEvId. 256, 1. Com. Dig. 591. Bull.N.P. ic. 1. Hawk.P.C. 263* 

Medlicot 
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c 4 3 


* Medlicot againft Joyner. Cafe 14. 

pf* JECTMENT. The plaintiff at the trial offered in evidence when a j ce j- l% . 
^ a copy of a deed that was burnt by the fire. The copy was proV ed to he 
feken by one Mr. Gardner of the Temple ; who faid, lie did not burnt, * copy 
examine it by the original , but that he writ it, and that it ofitis good 
always lay by him as a true copy. — The Court agreed to have 
it read, the original deed being proved to be burnt. witiwWi^L/, 

if underftood to be a true copy.— S. C. z. Keb. 546. Pcft. 94. 114. 266. 3. Keb. 477. 

5. Mod. hi. 386. 6* Mod. 285. 2.48. 10. Co. 02. z. Vein. 471. 591.603. Abr. Eq. 228. 

X. Stra. 401. 526. See alfo 1. Atkin>, 49. 3. Atk.ns, 214. Salk. 285. Bull. N. P. 228. 254. 

(Gilbert's Law of Evidence, 97, 98. Dougl. 594. 3. Term Rep. 151. 3. Coni. Dig. “Evidence’* 
(K4.). Ambler’s Rep. 248. where it is faid, that this was the firft cafe where parole evidence was 
admitted of the contents of a deed. 


Anonymous. 


Cafe 15. 


*T WISDEN, ftftice. If a feoffee upon condition be diffeifed, Ua feoffee upon 

^ and a fine be levied, and five years pafn, and then the condition e { ™ f ~ 

be broken, the feoffor may enter; for the diffifr held the c flute f. jr may enter on 

fubjc£t to the condition ; and fo did the conufee , for he cannot be condition bro- 

in of a better eftate than the conufor himfelf was. kcil > alt},ou S !l * 

fine and non- 

claim have intervened.—Port. 217. Owen, 141. Co. Lit. 240. b. x. Co. 124. 9. Co. 106. 

10. Co. 98. Cro. Eliz. 919. Cro. Car. 577. Com. Rep. 547. Ld. Ray. 750. 782. Stra. 1128. 
ft. Atk. 631. 1. Pc ere Wms. 270. 520, 3. Ptere Wmi. 288, 36S. Sec tho Hargrave edition of 

Co. Lit. Zj<j. note (1), and 332, note (1). Cowp. 701. 


A 


Daw <17air.ft Swaync. 

N action upon the case was brought agninft one for fuing 
the plaintiff in placito debili for fix hundred pound?, and fallly 
and malicioufiy affirming to tne bailiff of Jl'cftminfler that he did 
owe him fix hundred pounds, whereby the bailiff in lifted 
upon extraordinary bail , to his damages, ivc. 'The defendant 
traverfes, absque hoc, that he did fallly and malicioufly affirm 
to the bailiff of tP'ejlmhfter that he did owe him fb much.—W in- 
nington moved in arrelt of judgment, that the action would 
not lie j but the plaintiff had j udgment. 

‘ Kelynge, Chief Jtftice. If there had been no caufe of action, 
an action upon tint cafe would not lie, fcecaufe he has a recompence 
by law ; but here was a caufe of action. If one fhould arreft 
you in an action of two thoufcnd pounds to the intent that you 
fhould not find bail, and keep you from practice all this Term, 
and this is found to be fallly and malicioufly, fhall not you have 
an action for this ?—Twisden, fiftice^ (aid, that he knew this to 
have been Serjeant Roll’s opinion. 

More ton, ft ft ice. Foxlcy 9 s Cafe (a) is, that if a man be 
cmtlawed in another county where he is not known, an action 
upon the cafe will lie : fo an adtion lies againit the fherift, 
it reafonable bail be offered and refufed. 


(<*) 1. Roll. 103. 

B 3 


Anonymous# 


Cafe 16. 

An action on tit 
c.tfs Ik’s Tor 
1 iii. Iy;i;id mall. 
c.OiiJj fielding 
aiioib^r to ipe- 
cial b.iii. 

S.C. 1 . Sid. 424 . 
S i ; i.Lcv.275 # 
S.C.2.K:'1>.546, 
Riym. 176. 

1. Vent. 18. 

1. Sjund. 228, 
1. Lev. 292. 

3. Lev. 211. • 

Hob. 267. 
i Suk. 14. 

8. Mod. 227. 

I 2- 1 jJ, 

2 5 7* 2 7 ; ■ s 5 5* 
1 43. K. 

.0. 14-. 

*+ 1 i"-’ :% 

Ll. R y. 380. 

- o ? . 

D •<!- 158, 

11 S 3 S 9 * 

1. rci.Rep.^jj. 

ft. Ter. p.225, 
3. Term Rep, 
51.183. 



Michaelmas Term, 21. Car. 2. In B. R. 
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Cafe 17. 


• Anonymous. 

^T'WTSDEN, JuJlice . If /An?* bring an a&ion, and the 
defendant put in bail at the fuit of four nun , they cannot de.«. 


Bail and \ vviauj^iN, jujtice. it tnree men oring an action, ana tne 

declaration. defendant put in bail at the fuit of four nun , they cannot de.«. 

8, C. x. Show, clare j but if he had put in b?iil at the fuit of one inan t that one 
*81, might declare againft him. 


Cafe 18. Smith and Another again ft Irifti. 

If the plaintiff "JUDGMENT was entered as of Trinity Term for the queen 
die between ti e J mo ther, and a writ of enquiry of damages was taken out 
returnable this Term, and flic died in the vacation time.— 


die between ti e J mother, and a writ of enquiry of damages was taken out 
and th eday'in* returnable this 'rerm, and flic died in the vacation time.— 
bank )the aflion Resolved, that the iirft was but an interlocutory judgment, and 
/hall abate. —\ that the action was abated by her death.— Twisden, 'JuJlice. 
Sedqueers. Some have queftioned how you fhall come to make the death of 


' 4 ,. Burnet v ‘ the party appear between the verdict and the day in bant ; and I 

Holden, port. 6. , + , ' rl T it » t r n- i II 

SC Kb s have ^ ncnvn lt °“ ere d by affidavit \ by fuggejlion upon the roll ; 


S.C. 2 .Kcb .54?. Vf - J -v - 2 / J"**-' - --' 

Cro. Car. 50,. 3nd b y moUm - 

1. Leon. 263. 2. Keb. 584. 449.477. j, Vent. 235. i.Sid. 151. 6. Mod. 142. 1. Mod. 6. 

1. Keb. 477. 3. Keb. 160.466. 4. Co. 39. Hob. 129. Strange, 47. 1. Com. Dig. 56. 

By 17. Car. 2. c. 3 . in all aflions either plaintiff" or defendant die after an 


the death of either party between the 
vrrdi& and the judgment fhall net be 
alledged for «rror, fo as fuch judgment 
be entered within two Terms after fuch 
verdift. See 1. Lev. 277. 1. Salk. 8. 

2. Keb. Soo. 2. V'ern. 220.—And by 
8. is 9. Will. 3. c. 11. f. 6. in al! a if ions 
commenced in any court of record, if 


interlocutory judgment, and before a 
final judgment obtained, and the aflion 
be fuch as might beoriginally maintained 
by or againfl the executors or admini~ 
ftrators of fuch plaintiff" or defendant, 
it fhall not abate by rcafon of fuch 
death. See 3. Term Rep. 437. 


Cafe 19. Tlic Cafe of Troy, an Attorney. 

An information A N information of extortion againft Troy, an attorney .— 
for extortion Tx. j t vvas moved in arreft of judgment, that attornies arc 
w,1 ^ f e ° n c the not within any of the ftatutes againft extortion \ and therefore 
againfl an C * 7 " the information concluded ill, theconclufion being, contra formam 
attorney. Jlatuti. —TwiSDF.N, JuJlice. The ftatute of 3. fac. 1. c. 7. 
Co j.it 68 b * s exprefs againil attornies.—K elyngf, Chief JuJlice. I think, 
a. inft. 209." * as thus advifed, that attornies are within all the ftatutes of 
j. inff. 149. extortion. 

4. lnft. 274. 1. Hawk. P. C. 172. 317. 1. Salk. 86. See alfo z. Geo. 2. c. 22. f. 23. Stra*. 633. 


A penal in. It was afterwards moved ip arreft of judgment, First, that 

formation the information was infuflicient in the law j becaufe Sir Thomas 

attorney "for ^ ansh aw informed, that Mr. Troy , being an attorney of the court 

extortion, in of common pleas, did, at Maidjlone , caufe one Collop to be impleaded 

a caufe which for 9s. 4d. debt, at the fuit of one Dudley Sillinger , &c. j^and this 

^ was em- was ad grave damnum of Gallops &c .; but it is not exprefle 4 

ployed to profe- - m w hat cour t he caufed him to be impleaded, 
cute, mult ex- 4 

prefsly alledge in what court ihc defendant was impleaded.—S. C. i. Sid. 434. S. C. 2. Keb. 
54S. 1. Jones, 65. Noy, 76. 2. Roll. Ah. 32. 75. 266. 1. Roll. Ab. 16. 1. Roll. Rep. 

E*y. 315. 8. Mod, 109. 338, io. Mod. 41. 45. 263. 

Secondly, 
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Secondly, That which the defendant is charged with is notan 
offence ; for he faith, that he did caufe him to be impleaded, 
and received the money the fame day; and perhaps he received 
the money after he had caufed him to be impleaded. 

T hirdly, Then it is not fufticiently alledged, that he did illicite 
receive fo much; and extortion ought to be particularly al¬ 
ledged. 

Fourthly, There is not any ftatute that an attorney lhall receive 
no more than his juft fees. The profeflion of an attorney is at 
common law, and allowed by the ftatute of Wejlminfler 1. c. 26. j 
and the * ftatute of 3. Jac. 1. c. 7. docs not extend to this matter. 
Non conjlut in this cafe, if what he received was for fees or no. 

Fifthly, The fuit for an offence # againft the ftatutes muft 
be brought by the party , not by Sir 'Thomas Fanjhaw. 

Kelynge, Chief JuJlice. If the party grieved will not fue for 
the penalty of treble damages given by that ftatute, yet the king 
may profccute to turn him out of the roll. 

.Twisden, fuJUce. I doubt that ; nor is it clear, whether 
an information Will lie at all upon that ftatute, or not; for the 
ftatute does not fpeak of an information, 

Kelynge, Chief JuJlice. Whenever a ftatute makes a thing 
criminal, an information will lie upon that ftatute, though not 
given by exprefs words. 

2. Burr. 805.834. 

T wjsden, JuJlice. It appears here, that this money was not 
received of his client, for he was againft Collop ; but he ought to 
fhew in what court the impleading was ; for otherwife it might be 
before The Mayor in his chamber. To which the Court 
agreed : fo the information was tjuafhed. 


The Case o* 
Troy, an 
Attoesky, 


Extortion muft 
be fpecially 
alledged, 
Raym. 245. 


*[ 6 ] 


Cowp. 8 z 9. 


1. Hawk. P, C. 
302. notit. 

1. Burr. Rep. 

545 - 7 ° 9 * 
Cowp. 524.6 50. 

10. Co. 75. b. 
1. Salk. 374, 
Dougl. 153. 


Burnet againft Holden, Executor of Grecnhill. Cafe 20. 

'T'HERE were two points in this cafe. F irst. If the defendant if a defendant 
die after the day of. nift pr'ius , and before the day in bank> die between the 
Whether the judgment fhall be faid to be given in the life of the and the 


defendant ? 


given-- .... 

0 day tn bank, 

leaving a credi- 

Secondly, Admitting that it fhall* yet. Whether the executor tor his execu* 
fhall have the advantage taken from him of retaining to fatisfy tor » fuch cxe ~ 
h*s own debt . cfr hIs rfebt in a 

To the First it was fald, that the a<ft of parliament /«>* facias on 
17. Car. 2 . c. 8. onlv takes away a writ of error in fuch calc* ; * he judgment, 
but there is no day in bank to plead (a). —It was ordered to (land ___ * 


in the ] 5 aper ; and, after argument, it was adjudged for the ,s* ? . 5 goo.’ 
plaintiff. 


S, G. Ray, 210. Ante, 5. 8. Salk. 8. 
3. Term Rep. 557. 

(a) See the ftatute of 8. & 9. Will. 
c. 11. f. 6. ante, page 6. cafe 18. 
h noth j by which the death of cither of 

B 4 


6 . Mod. 142. 1. Vent. 235, 


559 * 59 *« 

S. (■'. 1. Lev. 
*~ 7 - 

x. Term Rep. 389, 


the parties between the interlocutory and 
final judgment 111 < l not abate the fuit, or 
be alledged for error. 

Miller 
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Cafe 2i. 


Meller againft Staples. 

E after Term, 21. Car. 2. Roll 


h prefcripticn 't'HE corporation of the town of Derby prefcribe to have 

by a corporation A common without: number in profs. 
for common . . J 

fans nombre in Saunders. I conceive it may be by prefeription. What a 
grefs is good man may grant may be preferibed for ; Co. Lit. 123. is exprefs. 

without faying* Kelynge, Chief fifties. In a forefl the king may grant 

levant and common for fheep, but you cannot prefcribe for it ; and if yoq 

emebant. may prefcribe for common without number in gr ofs, then you may 

S.C.».Lcv.246. drive a H the cattle in a fair to the common. 

S.C-2. Jo. 115. 

^ C 7 1 * ^ AUNI>ER5 * -^ ut tfie prefeription is for their own cattle only. 

$. C. 1. Sagnd. Twjsden, fifties . If you prefcribe for common without num- 
343. ’ ber appurtenant to the land, you can put in no more cattle than what 

S.C. a . Keb. is proportionate to your land ; for ttie law flints you in that cafe 
527. 550. 570. to a reafonable number (a). But if you prefcribe for common 
Poft l * 5hOW * 43 ’ without number in groj j, v/hr.t is it that fets any bounds in that 
- - ' 75 ’- cafe ? There was a cafe in Glynn’s time of /e.'.ftiUen v. StoneBy , 

where Majjelden preferibed for common without number without 
faying levant et ccuchant\ and that being after a verdict, was held 
good ; but if it had been upon a demurrer, it would have been 
othervvlfe.— Livesay faid he was agent for him in the cafe. 


Stiles, 418. 

X. Lev. 196. 
%. Lev. 2. 

X. Sid. 313. 
2. Sid. 87. 


l^Ut W 500 v#L1AV -‘ vvawi- xj* » * iu*v* X4v mw 

2.'Show. 30. 95. 1. Vent. 163.383. 10. Mod. 53. 72. 12. Mod. 249. r. Ld. Ray. 406. 558. 

2. Ld. R:<y. 1188. 1230. 3. EJ. Corn. 239.— (a) See Hobfcn v. Todd, 4. Term Rep. 71. 


Cafe 22. 


Buck nail a gain $ Swinnock. 


\ njftmpfa INDEBITATUS ASSUMPSIT for money received to’the 
jney h.id plaintiff’s ufe. 'The defendant pleads lpecially, that poft 


plamlUt's ule. J. tie uciendant p 
afjumptimem pr«sdi£l. there was an eg 1 cement between the 
plaintiff and defendant, that the defendant ihouldpay the money to 


To an, 
for money 
and received, 

a plea thst tf;e 

thawhe dffen^ * 1 ' an ^ ^ it accordingly. The plaintiff demurs.— 
daot Ihouldpay JONEo. *1 his pi Oil dotmniot only amount to the general ijfue. 
It to a third but is repugnant in itfelf.—It was put off to be argued (b). 
pei fon is bad.—S. C. 2. Keb. 5^0. Poll 60.—(0) Not*, Judgment was given fertile plaintiff* 
£ee S. C. 2. Keb. 550.—S;e alfo 1. Silk 394. 


Cafe 23. Hall again ft Wombcll. 

dv° tl C question was. Whether an pction of debt would lie up- 

eiven J by S Am- ^ on a judgment given by the commillioners of excife, upon an 


given by 

mitbofw.s > information before tiam r 
excife. — Raym. 14. juries, 2-,. Wirch. 61. 
X?6 r 1. V/iif. 316. 1. Efpin-.Tc’s D.gcil, 213. 


Adjournatur. 

Gcdb. 354. 1. Roll. Abr. 


Cro. Eliz. 


Cafe 24. Vaughan againft Cafe well. 

In a qurd ei dt- a WRIT o? error was brought to reverie a judgment 
'^7 *' W g' ven at the grand feflions in IVales, in a writ of quodet 
'L.Z'“‘L'd Sefmeat. 

vouch a vouchee in Cornwall ; for bcins* an county the voucher cannot be had j and a demurrer 

to a fun to fuch illegal voucher, is, ii adjourned, peremptory on the tenant.—-S. C. ». Saund. 38, 


h C* 2 Ktb. 553. 5S7. 574. 603. 6;r„ 8. Co 


>**• 


lr.ft. 241. 367. 41 x, Cro. Car. 445. 
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Saunders. The point in law will be this. Whether a 
tenant’s vouching a vouchee out of the line be peremptory and 
linal, or that a rejpondeas oujier (hall be awarded (a) ? # 

• * Mr. Jqnes. In an affife the tenant may vouch another 
named in the writ, as in the Year Book 9. Hen. 5. pi. 14.; and fo 
alfo in Plowden , 89. b.\ but a voucher cannot be of one not named 
in the writ (/>), becaufe it is fejlinum remedium. In Wales 
they never allow foreign vouchers , becaufe they cannot bring 
them in. If there be a counterpica to a voucher , and that be 
adjudged in another Term, it is always peremptory j otherwife 
if it be determined the fame Term (r). 


Vapgmai 

againjt 

Caseweu, 

*[ 8 ] 


(<*) See the Year Books, 20. A AT. 
pi. 2. 1 j. Hen. 4. pi. 23. 26. Hen. 6. 

pi. 40. 8 . Hen. 7. pi. 7. 10. Hen. 8. 

pi. 22. and 2. Inft. 243. 

(b) This writ is given hy the ftatute 
of Rutland, 12. Edw. 1. which was 
not formerly in print, 2. Saund. 38. ; 


hut it is now inferted in the appendix to 
Mr. Ruff head’s edition of the ftatutes, 
vol. if. page 3. 

(r) The judgment given at the Grand 
Scffion in favour of the demandant was, af¬ 
ter the alignment of this and feven other 
e.rors,affirmed. See S. C. 2. Saund. ^2. 


Anonymous. Cafe 25. 

AN action of trover and convcrfion was brought againft In an a£tion 
^ hufband and wife, and the wife arrefted. —Twisden, JuJlice . a; > a ' nft bujbani 
The wife mull be difeharged upon common bail. So it was and r 
done in Lady Baltinglafs* s Cafe (d). And where it is laid in Croke, the fhTu be dif- 
that the wife in l'uch cafe lhall be difeharged, it is to be charged on cora- 
underftood that fhe fhall be difeharged upon common bail.—So mon b3i ** 
Lives ay faid the courfe was. s.c.i.Vent.49. 

C10. j 3 c« 5* 

J. Lev. 2,6. 6. Mod. J 7 . 1. Sid. 21. 10. Mod. 163. 12. Mod. 19. 89. 246- 444. 2. Sira. 

1167. 1237. 1272. 2. Bar. 7 — • 80. Salk. 115. 3. Wilf. 124. 2. Bl. Rep, 7 zo. Tidd’s Pratt. 49* 
(d) 1. Vent. 64.— And fee the Cafe v. Mary Meadow, 2. Bl. Rep. 903. 

but will put the party to plead the cover¬ 
ture 5 which plea muft be in abatement, 
and not in bar. Milner v. Milnes,3.Ttr. 

Rep. 627. See alio Clerk v. Noiris, 

H. Bl. Rep. C. B. 2 3 5. and 1. Wilf. 265. 


of Edwards v. Rourke and bis wife, 
1. Term Rep. 486. point ; but if 
the coverture be not clearly made out, 
the Court will not difeharge a feme covert 
f>n motion in a fummary way, Pearfon 


aa 

of 


Anonymous. Cafe 26. 

TT was faid to be the courfe of the Court, that if an attorney Practice on 
be fuedtime enough to gi ve him two rules to plead within the att . ac | hment 
Term, judgment may be given, otherwife not. Ante, 6 !?* 

Stra. 77. 8. Mod. 192. 12. Mod. 112. 163. 533. Barnes Notes, 33. See Tidd’s Pratticc* 

79* *. Cromp. Pratt. 120. 


Ruffcll againft Collins. Cafe 27. 

A SSUMPSIT was brought upon two feveral promifes, and An agumpfi fop 
entire damages were given.— Sympson moved in ar re ft of “ work and 1*- 

i ’udgment, that for one of the promifes an action will not lie. 

t was a general indebitatus for work and labour done, which was 
urged to be too general and uncertain.—By the Court. It is tjcuiars/u g0 c>4 
after verditt. S. C. ,. Sid. 425. S. C. 1. Vent. 44. S. C. 2. Keb. 552. Poft. 46. 289*/ 
Jlob. 5. Cro. Jac. 207. iz. Mod. 16. 25c. 308, 324, Fitzg. 302. 10. Mod. »g6, 8*4 
$allc. 446. Stra. 127. j. Com. Dis* 152. urged 


“ hour” gene* 
rally, without 
. Rating the parJi* 

It is ■ ■ - -' 
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Rosstat. 

againjt 

Collins. 

*[9] 

Cafe 28. 


well enough, as pro mercimoniis venditis et pro Jervitio, without 
mentioning the goods or the fervice in particular.—And the 
plaintiff had judgment. 

* Dyer againft Eaft. 

^ hu ^ a " d ‘ s pOLLEXFEN moved for a new trial in an a&ion upon the 
^ cafe, upon a promife for wares that the wife took up for 
wife, except fhe wearing apparel.— Kelynge, Chief fujlice. The hu(band mull 
has eloped, and pay for the wife’s apparel, unlefs me elope, and he give notice 
he ins given no- not to ^ruft her: that is the Cafe of Scott v. Jldanby (<?), which was 
her " 01 IOtruft a hard judgment; but we will not impeach it.—The plaintiff had' 
s. e c. Keb. judgment. 

554. S. C. 1. Vent. 4*. 146. S. C. j. Sid. 42 j.—(a) See this cafe, and the Notes thereon. 
Port. 124.10 144. 


Cafe 29. 


Beckett agahift Taylor. 


Arbitrators may th\EBT upon a bond to fubmit to an award. An exception was 
award one oft he U taken to the award, Becaufethe concurrence of a third perfon 
charge the other was awarded j which makes it void. They award, that one of 
from his under- the parties fhall difeharge the other from his undertaking to pay a 
taking to pay a debt to a third perfon j and it was pretended, that the third perfon, 
debt to a thud being no party to the fubmiffion, was not compellable to give a 
perfon. difeharge. But it was anfwered, that he is compellable ; for in 

S. c. z. Neb. cafe the debt be paid him, he is compellable in equity to give a rc- 
546. 554. leafe to him that had undertaken to pay it ; and the Cafe of Giles 
Mod* 200 v ' Southward(b) and 1. Roll. Abr. 248. were cited. — Judgment;;//?. 

*04. Ld. Ray. 123 246.898.964. Com. Rep. 114. 183. 328. 547. 12. Mod. 8. 116.130. 424* 
587. Fitzg. 168- *70. z- bar. K. B. 291. See a Treatife on the Law of Awards, by S. Kyd, 
cf<i> page 103. to 107. where all the Cafes upon this point are collected $ and the 4. Sc 5. Ann. c. 

(A) Stiles, 385, 


Cafe 30. 

On the creation 
of a Serjeant at 
law the rings 
given to the 
Chief Juftic*’S 
and the Chief 
Baron mud 
weigh twenty 
Jhillings. 

S. C. 2* Neb. 
55 2 * 

S.C. flay. 182. 

* f 10 ] 
Cafe 31. 

A verdift in one 
ejefiment can¬ 
not be given 
in evidence on 
the trial of anoi 
Sirs 1151. Ld 


Memorandum. 

CEVENTEEN Serjeants being made the 14th day of Novem - 
^ her, a day or two after Serjf.ant Pqwis, the junior of them 
all, coming to the king’s bench bar, Lord Chief Justice 
Kelynge told him, that he had fomething to fay to him, viz, 
that the rings which he and the reft of the Serjeants had given 
weighed but eighteen Jhillings a-piece ; whereas Fortescue, 
in his book De Laudihus Legum Anglhe, fays, “ The rings given 
“ to the Chief Justices and to the Chief Baron ought to 
« we ;,rh twenty Jhillings a-piece j” and that he fpokc not this cx-* 
pelting a recompence, but that it might not be drawn into a prc-. 
cedent, and that the young gentlemen there might take notice of it. 


* Clerke againft Rowell and Phillips. 

A TRIAL at bar in an Ejectment for lands fettled bv 
Sir Pexall Brookhurjl — The Court faid, that a trial againft 
others (hall not be given in evidence in this caufe. 

thcr.—Stc 3. Mod. 141. 5. Mod. 386. 10. Mod. *9*. i*. Mod. 319. 339. 

Raym. 1292. Bull. N. P. 232. and Gilbert's taw of £vid, Lofft’s Edit. 35. 
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T wisden, Jufticey faid, that an entry to deliver a declaration An entry In 

in ejectment fliould not work to avoid a fine, but that it muft be 'declaratloa 
an a final entry. Upon which laft matter the plaintiff was noTi- is not 

fuited. cient to avoid 

a fine ; for it 

for this purpofe, be an actual entry.— S. C. j. Vent. 42 . S. C. i. Saund. 3*9* 

555. S. P. 1. Ver.t, 33a. S. P. 2. Stra. ioS6. —See alfo Vent. *48. 3. Keb. 218. 
jo. Mod. 124. u* Mod. 113. Ante, 125. 2. Stra. 1128. Ld. Ray. 750. x. Burr. 1897. 
Runnington’s Ejedt. 79. Dougl. 460. 483. and note (1), 485, 486. 


Redman’s Cafe. 


Cafe 32. 


T> ALD WIN, Serjeanty moved, that one Redmany an attorney An attorney fuei 
of the court, who was going into Irelandy might put in fpecial by bill cannot 
bail. — Xwisden, Juftice. A clerk of the court cannot put in lie arrefted ; 
bail. You have filed a bill againft him, and fo waived his put- ahhourf^hTbe 
ting in bail. — Kel y ngk, Chief Juftice. Y ou may remember IVol- a bout to leave 
ly's Cafe («) ; but we difeharged him by reafon of his privilege, and the kingdom, 
took common bail. — T wisden, Juftice. You cannot declare ‘he Court will 
againft him in cuftodia. But although we cannot take baily yet not obl ‘ 8t I 11 ™ 
we may commit him, and then deliver him out by mainpernancy.— f ai} n J f ec,a 
Jones. If he be in court in propria perfondy you cannot proceed 
againft his bail.— The Court agreed, that the attorney Ihould f ^M^d^ 5-55 * 
not put in bail. ,5*. s ° *. "** 

2. Stra. 864.964. Ld. Ray. 156. 2. Cromp. 113. Tidd’s Pra&ice, 50. 76. 1. Wilf. 29*, 

306. 2. BI. Rep. 1085. And fee the Cafe of Comer ford */. Price, Dougl. 312. and note (85), 

p. 314.—(«) 3. Keb. 526. 


Grafton’s Cafe. 


Cafe 33. 


QRAFTON, one of the Company of Drapers, was brought The City of 

VJ into court by habeas corpus. In the return the caufe of his London may fine 
imprifonment was ajlcdged to be, for that being chofen of a freeman for 
the livery he refufed to ferve. not taking- up 

The Court. They might have fined him, and have brought recover it’by 
an adlion of debt for the fum ; but they cannot imprifon him. a&ion of debt. 

Kelynge, Chief Juftice. The court of aldermen may s * c * *• Keb » 
imprifon a man who {hall refufe to accept the office of alderman, | 5 £; M 
becaufe they are a court of record, br they may want aldermen ,1. / arch " 
pife.—So he was releafed. 1 . Sid. 2S8. 

6 . Mod. 13 2. 

8. Mod. 132. xz. Mod, 269. 665. Copnyns, 22, Ld. Ray. 1566. j. Term Rep. 11S. 


Anonymous. 


• c ir J 

Cafe 24* 

jT was moved for the plaintiff", that a perfon named in the ln an a d>; 0 n for 
*• fimul cum being a material witnefs might be ftruck out ; and „/or/ againft 
|t was granted.—K elynge, Chief Jufticey faid, that if nothing feverai, thofc 

\vas proved againft him, he might be a witnefs for the defendant. a 8 ainft whom 
f ' ' there is no 

proof may be acquitted, and giveevidencc for the defendant.—j. Sid. 441. EulJ. N. P. 285, 286k 
Strange, 633. 1x04. Annally’s Rep. 123. 133. 162. 264* 

Clcrke, 
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Cafe 35. 


Clerke, on the Demife of Prin, ogainft Heath. 


A deed under T? JECTAdENT. The plaintiff claimed by a leak from Tho* 
^ mas Prin, clerk. It was objected, that Prin had not taken 
may be retd’in the oath according to the late aft of uniformity, 12. C ar. 2. 
evidence,tliough c. 17. f. 27. whereupon he produced a certificate of the biinop 
the real be bro- that had only a fmnll bit of wax upon it.—' 1'\v 1 s o e r/ , _‘/ ''itice. 
ken off. jf it was (baled, though the feal be broken off, yet it may be read; 

S. C. 2. Kcb. as V /e read recoveries after the leal is broken eft; and I hive 
s'c 1 Vtnt. letters of adminiftration given in evidence alter the feal 

* * broken off; and fo of wills and deeds. Accordingly it was read. 

8. C. 1. Sid. 4^6. 2. Show. 28. 2. Lev. z2o. 4C3. 8. Mod. 27S. 8. fiulU. 79. 

5. Co. 23. Cro. Eli 2. iip. 11. Co- i 3 - z. I.dV. 23.0. March, 199. 1. Strange, oi. Ld. 
Ray. 1536. and fee Gilbert,’.. Law of Evidence, Lofft’s Edition, j>. 11 r. to j 14. Bull. N. 1 *. 267. 


What fhall be Secondly, It was objefted, that the church is ipfa facto void 

evidence of by the act of uniformity, 12. Car. 2. c. 17. if the incumbent had 

nation** 1 ° f * no e P^ c opo! ordination. So they fhewed that Prin was ordained 

bv a bifhop. It was like wife proved, that he had declared his 

'» 9 ?‘ affent and confent to the common prayer (a) in due time, before 

Kj y °/3* c . „ . , , , r j \ j 

, ic6. of. Bart hole,}}: civ s nay. 

(«) See 1. EUa. c. 2. and 13. Elia. c. 12. f. 3. 


The 12. Car. 2. 
c. 17. does not 
extend to livings 
without cure of 
fouls. 

* [ 1 ?-1 

Whoever is ad¬ 
mitted, innit ut 
ed, and induct¬ 
ed, into any ec- 
clefiafticalhcnu- 
lice, (hall, iffi 
Jaffa, have tlie 
cure of fouls; 
and therefore a 
farfon and vicar 


Thirdly, It was then urged, that the ftatute of 12. Car. 2, 
c. 17. does not confirm the plaintiff’s leffor in this living, 
for .that it is not a living with cure of lbuls; for it has a vicarage 
endowed.—Tv is den, Jujtice. If it be a living without cure, 
die aft docs not extend to it. 

* Mr. Solicitor. The prefentation does not mention cure of 
fouls.— (So they read a preftmtation of a rector , and another of 
a vicar, in neither of which any mention was made of cure of 
fouh, but the vicar's was ref den do.) If both be prefentativc, the 
cure fhull be intended to he in the vicar .— Kelynge, Chief 
Juftiee. Why may not both have the cure? Mr. Solicitor. 
If the vicar be endowed, the re SI or is difeharged of refidence 
by aft of parliament of 21. Hen. 8 . c. 13. f. 28. 


may have a con¬ 
current cure in 
thefamechuich; 
for it may have 
two patrons, 
each having an 
undivided n« ie- 

*y- ~ 

S. 01 2. Kcb. 
5 S 6 - 

S. C. 1. Vent. 
14. S. C. 1 
12. Mod. 3. 2- 
2. Fcere Wms. 
386. 3. Wilf. 


Twisden, fufticr. Synodals and procurations are duties due 
to the ordinary, which vicar-', when the parfonages are impro¬ 
priated-, always pay. Hut I ijueftion whether they who come into 
a church by prefentation to, and inftitution by, the bifhop ,have 
not always the cure of fouls. It is true, in donatives, where the 
ininiftcr docs not come in by the bifhop’s inftitution, there is no 
cure ; but they who come in by inftitutionof the bifhop hatfe their 
power delegated to them from him, and generally have cure of 
fouls. 

Sid. 4a6. 2. Co. 44. Fit7r:. 107. 3C0. 8. Mod. 183. 367. 10. Mod. 64. 3S5. 

1. Ld. Ray. 7. j.Lrl. Ray. 8:6. 1205. 1:07. 2- Sira. 71 c. 776.942. 

326. Gilo. hty. 178. ;£o. 2. Bum's LctLL Lav/, 347. j. Black. Com. 

365. 
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Mr. Solicitor. There arc fcvcral retlories with- Clerke. on 

cut cure.— Twisden, JnJlice. When came reSlories in ?-*- -rur Demise 
Moreton, JuJiice . After the Council of Lateran ; and vicars 
came in in the feventeenth year of K.ng John. Before jJJTt*. 
the Council of Lateran the bi'hop prelented teachers^ and received 
the tithes himfelf; but fincc that time he hath appointed others to 
the charge, and faith, Accipc cur am tuam et inear, 1 .— Kelynge 
and Twisden, Jujlices. It is faid fo by Lord Coke, but 
not done. 

Twisden, ‘ JuJiice . Wherever there is a cure of fouls, the 
church is vilitable, either by the bilhop, if it belong to him ; 
if to a layman, he mult make delegates j if to the king, my lord 
keeper does it t and where a man comes in by presentation, he is 
primd facie vifitablc by the bilhop. 

Kelynge, Chief JnJlice. I take it, that whoever comes in 
under abilhop’s inititution hath the cure. 

T wisden, 'Jujlicc . The Cafe of Grendon (a) fays cxprefsly, that ( a J Grendon »• 
the bilhop hath the cure of fouls of all the diocefe, and doth by oi Lm " 

inititution transfer it to the parfonj fo that primd fair he who p° 0 ”’ d 
is inftituted hath the cure. The -vicarage is derived out of the ii.mii. 293.* 
Parjonage ; and if tlie vicar come to poverty, the parfon is bound 
to maintain him. There is an appropriation to a corporation ; but 
the corporation cannot have the cure of fouls, being a body politic ; 
but when they appoint a vicar, he, coming under the bilhop by r. Term Rep. 
inftitution, hath cure of fouls ; and a donative , when it comes to be 379* 4°3. 
prefentative , hath the cure of fouls.— Kelynge, Chief '"JnJlice , 
agreed. 

Twisden, Juft it. e. We hold, that when a rector comes in by See Maddox 
inftitution, the bilhop hath power to vilit him for his doctrine enfc, 2. K« b. • 
and his life ; for he hath the particular cure, but the bilhop the ge- 5 :S. mat the 
neral ; and that the bilhop hath power to deprive him. bin,<> P * s in 

this cafe exp /#- 
rator vit rum. 

Abbot again ft Moore. Cafe 36. 

^TTHE plaint ill* declares, that whereas one William Afaore was Apromifcby 
indebted to him two hundred and ten pounds, and whereas the grantor of* 
the faid William Moore had an annuity out of the defendant’s rcm . cha, 8 e to 
lands, that the defendant, in confideration that the plaintiff* had l P a ,btr * 
agreed that the defendant lhould pay fo much money to the plaintiff', confideration of 
the defendant did promife to pay it. * After a verdidt it was ob-a debt due to 
jcdfced, in arreft of judgment, that here was not any conlideration. ,l!m frcm th*. 
-—And the Court w r as of that opinion. grantee, will 

• net maintain an 

ajjumpjlt,—S. C. 2. Keb. 543. 557* I’oft. 43. to. Mod. 294. 331. 1. Ld. Raym. 358. 368. 

avStra. 94. 592. 2. Sera. 933. 1027. 2. Term Rep. 80. 

* [ J 3 ] 

The plaintiff would then have difeontinued the adtion, An adiion can- 
but the Court would not fuffcr that after a verdidt. not hc difeomi- 

nued after ver- 

dift.—Poll. 41. 1. Saund. 210. Cro. Eliz. 575. *. Roll, Abr. 37. pi. 50. 29. pi. 6 a, 

See t. Lev. 48. 1. Sid. 60. 2. Danv. 156. N. Lutw. 91, 

The 
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The Conftable of Homeby’s Cafe. 

HURL AND moved to quafh an order made by the juftices 


of the peace for one to fervc as conftable in Homely . 


Cafe 37. 

The juftices of 
the peace may 
deft conftahies 
©f particular pa- 

tifties, although Moreton, Jujhce. If a lect neglect: to chufe a conftable, 

no con rtabies the juftices of peace, upon complaint made to them, (hall, by the 

had before been ft a ( U t e jo & 14. Car. 2. c. 12.f. 15. appoint a conftable. 
chofen for fuck J T * 

panfli, provided Twisden, fu/lice. In this cafe there are affidavits that there 
forfuch" ui°3ofe nevcr was any conftable there \ and I cannot tell, whether or no 
' the juftices of peace can crctft a conftablewick where never any 
was before. If he will not be fworn, let them in did him for not 
executing the office, and let him traverfe, that there never was any 
fuch office there.- Kelywge, Chief 'JuJlicc. Go and be fworn ; 
or if the juftices of the peace commit you, bring your action of 
falfe imprifonment. 


S. C. z. Keb. 
557 * 

s« ti x. Use* 
Abr. 440. 
Port. 7S. 

). Salk. 1 j 5. 
3S1. 

5. Mod. 96. 
*29. 

d. Mod. 96. 


T wisdf.n, fuflice . If there be a court-Ieet that hath the 
choice of a petty conftable, the juftices of peace cannot chufe 


a. Saund. n,o. there ; and if it be in the hundred, I doubt whether the juftices 

2. Show. 75. 0 f t ^ e pcace C3n make more conftahies than were before, 
a. Mra. io<o. 

r, *o* 


peace can matte more comtamcs tnan were 
High conftables were not ah origine, but came in with juftices 
of the peace, in the tenth year of Henry 4. 

Kf.lykge and A/Ioreton contra ,— Moreton, Juflice. The 
2 0 2. 25 ' book of Fill a rum in the Exchequer fets out all the vills j. 
and there cannot be a conftablewick created at this day.— The 
Court in this cafe ordered him to be fworn. 


8. Mod. 
ZZ7 

12. 


1 ‘ 5 - 
Mod. 88. 


Ld. Ray. 169 
Covvp. 613. 


The fervants of Thurland. If they chufe a parliament-man’s fervant coft- 

liamertt'a^e ex- they cannot fwear him.— Twisden, fu/licc. 1 do not 

empted from think the privilege extends to the tenant of a- parliament-man, 
being confta- but to his fervant. 

bits.—Cro. Car. 389. 2. Keb. 477. 57S. 1. Lev. 265. Port. zz. Dougl. 538. 686. ; and fee 

a. Hawk. P. C. 99.10 xoa. 4. Com. Dig. “ Lett'* (M 7.). 


Cafe 38. The King ay a': a ft Bliflet and Wincott. 

To meet tu- *TpWO perfons committed for being at a conventicle , were 
imtliuoufly at J- brought up by habeas corpus.-— Twisden JuJlice. To meet in 
breaclhof the * convent ‘des in fuch numbers as may be affrighting to the people, 
peace. and in fuch numbers as the conftable cannot fupprefs, is a breach 

• n v.k of the peace, and of a perfon’s recognizance for the good bcha- 

8. Mod. 45.1 r 4 , viour.— Note, I his was after the lute act, 10. Car. 2. c. 4. 
a^Shuw. 234. again ft conventicles expired. 

a* 3 . 2.11. 2. Vent. 3/■).>. 6. Mod. 141. 11. Mod. 116. 1. Hawk. P. C. 296. j and the ftatute 

%f zz. Car. 2. c. 1. and the Toleration Aft, 1. Will.& Mary, c. 18. 

* f 14 j 

Cafe 39. * I-ce againjl Edwards. 

r A N action on t he case was brought upon two pro- 
^verm^nThdptd ** mifes.—F irst, In conlideration the plaintiff would bc- 
after verdift. ftow his labour and pains about the defendant’s daughter, 

3 . C. x. Vent. 44. S. C. 1. SiH. 4 -S. S. C. 2. Keb. 559. ^ 6 . S. C. 1. Lev. 280. Poft. 285. 

Firzg. 174. 275. 8. Mod. 2. hi. Mod. 220. 300. 12. Mod. 102. ioe. 24a- 6. 434. 

510. 565. I. Ld. Hay. 284. 669. 1. Ld. Ray. ?.io. 1061. 1321. X. btra. 79. I. Stia. 1011. 

C«wp. Sj6. } and Ice 5. Com. P>g. “ 1 -Tcadct*' (C 6u). 


and 
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and would cure her, he did promife to pay fo much for his labour ^ TT rt 
and pains, and would alfo pay for the medicaments.— Secondly, eiT>Takds. 
That in coniideration he had cured her, he did promife to 
.pay, &c. 

Raymond moved in arreft of judgment, that he did not aver 
that he had cured her, the confidcration of the full promife 
being future, and both promifes found, and entire damages given. 

Twisden, 'JuJlice. It is well enough j for now it lies upon 
the whole record whether he hath cured her or no. If it had relied 
upon the firil promife, it had been naught j but in the fecond 
•promife there is an averment, that he had cured her ; fo that now 
after verdiiSf it is helped, and the want of an averment is holpen 
in many cafes. Judgment nifty tsV. 


Anonymous. 


Cafe 40. 


T WISDEN, v Jull'icc . If a man be in prifon, and the marfhal E ‘ ca P 3 on d f* th 
die, and the priloner elcape, mere is no remedy but to take _ Co 2 
him again. Uob.'loi 


1. Sid. 330. 2. Mod. 136. Strange, 423. and 8. & 9. Will. 3. c. 27. and 1. Ann. c. 6. 

a. Term Rep. 126. 3. Term Rep. 383. 


Anonymous. 


Cafe 41. 


'T'WISDEN, JuJlice . Pleas in abatement come too late after Pleading, 
imparlance. Cro . Caf 

a. Vent. *36. I.atch. ?j. Dyer, iro. in rnsrs;. a. Roll. 294. Carth. 26. 2. Sira. 1120. 

a. Com. Dig. 5. Jennings v. Ward, 1. Turn Rep. 27SJ. 3. Term Rtp. 642. 


Hall again ft Scab right. 


Cafe 42. 


TRESPASS ; wherein the plaintiffdeclared, that the defendant. To trefpafs, the 
A on the twenty -fourth day of January, entered and took poffclTion defendant may 
of his houfe, and kept him out of poifeilion to the day of the ex - P lead . rt hcaut 
hibiting the bill. The defendant pleaded, that ante pradiclus Semites from 
tempus quo , scilicet. See. the plaintiff did licenle him (the f U ch a day to 
defendant) to enjoy the houfe until luch a day. fuch a day. 

Saunders. The plea is naught Jn fubftance; for a licence to c ' z * Keb * 
enjoy from fuch a time to fuch a time is a leafe , and ought to be J 3 * 
pleaded as a leafe and not as a licence it is a certain prefent intereft. f 3 
Hob. 35. Moor,S6t. S. Mod. 42. n. Mod. 610. Win. Ent. 1095. Catt. nS. Cro. Eliz. 
876- 1. Ld. Ray. 403. 2. Term Rep. 24. 166. 


TwisDEN, 5 f ///?/Vr.Itis true*, that in the Year Book of 5. Hen. 7. 
pi. 1. it is faid, that if one doth licenfe another to c-njoy his 
houfe tell fuch a time, it is a leafe; but whether it may not be 
pleaded as a licence, I have known it doubted.—Judgment ni/i. 


s C's 3 


Coppin agalnji H email. 


Cafe 43. 


**pWISDEN, JuJlice , faid, upon a motion in arreft of judgment An um g ra g e 
becaufc an award was not good, that the umpirage could not cannot be made 
be made till the arbitrators time were out: and if any fuch power until the arbi. 

trators time 


expired.—-S. C. *. Saund. 129. S. C, 1. Lev. 2S5. S. C. Ray. 187. S. C. 1. Sid. 428. 455. 
8, C/a, fob. j 6 a. 619, Port, *76, j. Roll. 26i f a. Vern. too. 485. *. Ld. R»y. zaa. 



Corrirt 

againft 
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t>e given to the umpire* it is naught in its conftitution; for two 
perfons cannot have a feveral jurifdi£iion at one and the fame 
time. 

But fee the cafe of Roe v. Doe, matters referred into consideration.—Sea 
a. Term Rep. 645. where it is deter- alfo K.yd's Law of Awards, 44. to 50. 
mined, that arbitrators who have the 117. &c. 2. Term Rep. 643. 3. Term 

power of chafing an umpire, may chufc Rep. 592* »« noth. 
one the inftant they begin to take the 


Cafe 44. 
Pane). 


Anonymous. 


9. Hawk. P. C. 
ch. 43. and fee 42. Edw. 3 
Trials, 101. to 104. 


r “pHE law allows the defendant a copy of the panel, to provide 
*■ himfclf for his challenges. 


c. 11. and 7. Sc S. Will. 3. c. 3. a. Hawk, 577, and 4. State 


Cafe 45. 

The mifprifi^n 

of “ offer re.> c ” 


Fettyplace’s Cafe. 

A CTION on the case upon a promife, in confi- 
^ deration that the plaintiff would u ajfeerere ” inftcad of 
for “ ajfft tt afferre” Isc. It was moved in arreft of judgment; and the cafe 
[fright on the”* 1 ‘ v ‘ $‘ ir Cdivard T Vi ti "field (a) was cited — TwiSDEN, 

ro u fa/lice. I remember “ dillri<TicnenC' for u di/lrudlionem 1 cannot 


roll. 

5. Co. 45. a. 

20. Med. oS. 


be helped ; lo neither 41 vaecaria** 


for 


tc 


icarra. 


So 


the 


Court gave directions to fee il'it was right on the roll. 

Comyns, 60. 250. 376. 41?. 2. Baines, 12. 153. 2S7.— {a) Cro. liliz. 466. 


See alfo the 3 . Hen. 6. c. 12. j. Com. 
Dig. 317. Doug). 114. 135. 1. Term 

Rt.p. 783. 2. Term Rep. 7f 2.and the 

Cafe of Rex v. Beech, Doug!. 194. 
note (25)* Co.vp. 1 29. where it is 


f.ild, that the true diftimRion feems to 
be, that where tlie oinilHon or addi¬ 
tion of a letter docs not change the 
word, fo as to make it another word s 
the variance is not materia!. 


Csfc /i5. 


Holloway’s Cafe. 

Trinity Term, 21 . Car. 2. Roll 1844: 


Iflcppel. ^T'HE condition of a bond for performance of covenants in art 
3 . C. i.Frcem. ^ indenture doth ejlop to fay there is no fuch indenture* but 
207. doth not eftop to fay there are no covenants. 

S. C. 1. Saund. 

.316. S. C. 2. K.tb. 5^4. 3. Lev. 3.45. Raym. 47. Moor, 420. Allen, 52. Cro. Jac 375. 


Co. Lit. 352. 


Cro. t-Arz. 756. Stra. 6ro. 1. Roll 
a. Term Rep. 1 3. Term Rep. 365. 430. 441. 

'I >6] 

Cafe 47. * Anonymous. 

The ancient 
form of taking 
bad, and de¬ 
dal ing in civil 

ions.—Ante, n. Cro. Jac, 449. (,. Mod. ,S8 

JO. Mod. 24- 153. 270. 280, 2. Stra. 922. 


Abr. 872. x. Term. Rep. 86. 701. 


Jfi ELYNGE, Chief ' fujlicc . 'The courfe of the court 
* is, that if a man be brought in upon a latitat for twenty or 
thirty pounds, we take the bail for no more j but yet he ftands 

2. Sid. 1 63. Comyn’s, 75. 556. 

bail 
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Vail for all a&ions at the fame party’s fuit ; otherwife if a Ano^ymo**^ 

ft ranger bring an adlion againft him.—T wisdkn, JuJtice. Thty 

‘cannot declare till he hath put in bail; and when we take bail, 

it*is but for the fum in the latitat, perhaps thirty pounds, or forty 

pounds; but when he is once in, he may be declared againft 

for two hundred pounds. 

Bur fee rule Trinity Term 22. Car.®, ccfs, or for any leflfor fum which the 

6. Mod. £67. 1 . SaUfc. ko2. And plaintiff in fuch ad ion (hall iccovcr. 

it is now fettled, that when the plaintiff Rule Eaflcr Term 5. Geo. 2. L<U-fV 

declares for or recovers a greater fum 543. ; and it isalfo determined, that tha 

than is expreffed in the proccfs upon bail are liable to tlie cofts of tire ori- 
vvnich he declares, the bail fhall not be ginal action. Dougl. 35c. 1. Term 
difeharged, but be liable for fo much as Rep. in C. B. 76.; and fee Tiild’s 
Is fworn to amd iudorfed on the pro- i’radlice^i 31, 


Smith agalnft Wheeler. 

Eajler Term, 20. Car. 2. Roll 576 . 


Cafe 4$. 


A WRIT OF ERROR was brought to reverfe a judgment being pof- 

in the common pleas, upon a fpecial verdict in an ejectment. ot a ter,n 

. ** for eighty years 

The jury found, that one bunon A Jayne was pollened of a conveys the 

clory lor a long term, and having conveyed the whole term whole term irs 
Dart of it to certain perfons abfolutelv, he* conveved his term part of the pre- 


rectory lor a long term, and having conveyed the whole term whole term irs 
in part of it to certain perfons absolutely, he conveyed his term part of fhe pre- 
in the refidue. being two parts, in this manner ; Je:/ieet, in truft "ncUhe^fictue* 
for himfelf during life, and afterward in truft for the payment truft for him-, 
of the rent referved upon the original leafe, and for fcvcral of his felf tor life, with 
F iends, &c. provided, that if he fhould hate any i Hue of his remainder over * 
body at the time of his death, then the trufts to ceale, and the 0ED, .^ at 

alignment to be in truft for fuch iftue, &C. And there, was ' t >. c n UJ )] ftiouMt 
ANOTHER proviso, that if he were minded to change the ufes, ceafe, and the 
or otherwife todifpofe of the premifes, that he fhould have power aiijgnirunt be in 
fo to do by writing in the pretence of two or more witnefles- ,or . r,,ctl 
or by his haft will and teftament. They further find, lirue * ' Vlth , a 
tnat he hau lilue male at the time or his death, but made no ; n e the laid truft 
difpofition purfuant to his power; and that in his life-time by his w ii in 
he had committed treafon ; and they find the a&ofhis attainder. Siting. This 

'Fhe queftion was, Whether the reft of the term that remained not ftn-.jui-nr, 
unexpired at the time of his death was forfeited to the kino ? nor /aifs-ad 

The points made were two: First, Whether the deed was j'/j.; '^ T „i nu 
fraudulent? Secondly, Whether the whole Term was not trY.wn com- 
forfeited by roafon of the truft or power of revocation ? mined by him 

Pemberton argued, that the dec-d was fraudulent, bccaufe h ' $ 

lie took the profits during his life, and the afiignccs knew not of s c 
the deed rtf truft. 'Fhe Court hath in thefe cafes adjudged fraud s. C. i.Vrte. 9* 

‘iiflpn circumftances appearing upon record without any Verdi dr. s. c. i.Vcnt. 

The cafe that comes neareft to this is Rex v. * Earl Nelllnghani 12 *- 
and Others , in Lane , 42. Secondly, he argued, that there *[ I 7 J 
was a truft by exprefs words j and if there be a trull, then c * *• Liv * 

564. 608. 644. 763. 77a. 7. Co. 13. Lane, 54. 113. Hard. .;CS. AnJ. 294. S. C. 4. Kcb. 

2. Roll. Abr. 34. 1. Roll. Abr. 343. March. 25. SS. 1. Sid. 403. Raym. 120,. 

jio. 359. 367. 415. a.Bac. Abr. «;?!. 3. Kac. Abr. 756. 1. Hawk. C. r-39. to. Mod. jig. 

VoL. I. C not Ambler, 3a. 
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and Tr uits, by 
W. Saunders, 


Smit?! not on ]y t ] le truft but the ell ate is veiled in the king by 
W 7 mz* tfce exprefs words of the ftatute of 33. /A;?. 8. c. 20. The king, 

indeed, can have no larger ell ate in the land than the per Ion 
attainted had in the trull ; and if tin’s conveyance were in trull 
for Simon A'luyne onlv during his life, the. icing can have the 
land no longer; but he conceived it was a trull for Simon Alayne 
See an Eflhy or. the whole term A tiull, he laid, was a right to receive 

Laws of 1 uk-sT the profits of the land, and to diipoll* of the lands in equity. Now 
if Simon Alayne had a right to receive the profits, and a prefent 
pnwer to diipoic of the land, he took it ro he a trull for him; 
and that conkquently, by his attainder, it was forfeited to the 
king. 

CuJ.eman’ contra: As for the matter of fraud ; firll, there is 
no fraud found by the Jury ; and for you to judge of fraud upon 
circumllanccs, is againll The Chancellor of Oxford's Cafe , 
10. Co. 54. As for the trull, it mull be agreed, that if there 
be a.nv cither trull or condition by conlti udtion upon thefe pro- 
vilbes in S’man Alayne in his life, between Michaelmas 1646 and 
the time of making the act, the trull will be veiled in the king. 
Bur, Whether will it be veiled in the king as a trufl, or as an 
At ate ? For I am informed that it hath been adjudged between 
The King i-. lie Hand (a\ that if an alien pure hale copyhold- 
lands, the king f:iaI1 not iiave the ell ate but as a trufl ; and the 
particular re;fon was, becaul'e the king Auill not be tenant to 
the lord of the manor. 

Kf.lykgf, Chief fufier. The ad of parliament takes the 
a ate out of the tiullce:-, and puts it in the king. 


body of the 
in fee to the 
him, there 

I, ■ 1' :• } * - : *■}•* 

V i 4 t ■ Jil. 1 I, .1 . 

life 1 - dec; - r\ 


(A Styles Rep. 
a-.-. 40. 75. S4. 
9c. 04. 
t. Roll. 104. 
AJeyn, 14, 15. 
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W.c poit. s'i, 39. 


Anonymous, 
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Anonymous. Cafe 4 & 

A N Information was exhibited a^ainfl one for a libel .— Pleading. 

Coleman. The party has confdied the matter in court, Kelyng. u. 
and the reforc cannot plead Not Guilty, — Twisden, 'Jttftice » *• Jones, 156. 
You may plead Not Guilty with a r child verificatmie . ^hawke* 4 ** 

f. t. 

Horne ngainfi Ivy, Cafe 49, 

Michaelmas Term, 20 . Car. 2. Roll 401. 

T RESPASS for taking away a (hip. The defendant j-uftifks The king cannot 
as fervant under the patent whereby The Canary Company crcale * fi,r - 
is incorporated, and whereby it is granted, u That none but fuch leiture b y lcC * 

“ and fuch Ihould trade thither* on pain of forfeiting their iliips Kti> P atc, * c » 
and goods. Sec.” and fays, that the defendant did trade thither, 

&C. The plaintiff demurs. 

Pollexfen for the plaintiff contended, that the defendant A jwstifica-.' 
OUght to have {hewn the deed whereby he was authorized by T 1 ” 5 ! totrt 'fp a< * 
the Company to feizc the goods (a) \ though he agreed, that 
for ordinary employments and fervices a corporation may appoint authority «>t * 
a fervant without deed, as a cook, a butler, &c. (b). A corpo- corporation, mull 
ration cannot licenfe a ffranger to fell trees without deed (c). ihcv.-that ths 
Nor can they make a difleifor without deed, nor deliver a lerter ^ :y 
of attorney without deed (d). Secondly, 'The plea is double; b^it” common 
for the defendant alledges two caufes of a breach of their char- r-.ti. 
ter, viz. their taking in wines at the Canaries , and importing (j x% v e nt. 
them here; which is double. Then there is a claufe that gives 47. 
the forfeiture of goods and imprifonment, wliich cannot be by s - C. 1. Sid. 
patent (e). This patent I take alfc* to be contrary to fome acts 44 r - ^ 
of parliament, viz. 2. Edw. 3. c. 1. 2 .Edw. 3. c. 2. 2. Rich. 2 . -5. 6 oa 
c. 1. it. Rich. 2. c. 2.; and thefe llatutes the king cannot dif- 1. r 0 . ai>. <14,’ 
penfe withal by a non objlante . Dyer, i 79." 

Twisden, 'Jujlice. For the firft point, I think, they can- 4. Mod. 176. 
not feize without deed, no more than they can enter for a con- 1. Salk. 31. 

dition broken without deed. 6. Mod. 13. 

Gilh. E. R. 213, 

Kelynge, Chief J:tjlicc. We defire to be fatisiied, AVhe- *• Vern. 130. 
•ther this is a monopoly or not?—It was ordered to be argued r * * >cor * Wnis * 

(/>■ v : f w 


(a) a6.Hen. 6. p!. S. 14. Edw. 4. 
pi. 8. Bro. “ Corporation,” 59. 

(b) Plowd. 9$. 

C f ) 14 * H«n. 4. pi. 17. 

,■ . (*t) 9. Edw. 4. pi. 59. Bro. “Cor¬ 
poration,’* 24. 34* 14. Hen. 7. pi. 1. 

7. Hen. 7. pi. 9. j. Roll. Abr. 

(«) 8. Co. 12.5. Noy, 123. 

(/ ) It appears in Ktble and Ventris, 
•hat judgment was given in this cafe for 
tiie plaintiff, on the firft objection, 
Iwcaufe the defendant juftified by the 


command of a corporation, without flaw¬ 
ing that his authority to fei/e the lliip 
was by a deed ; and S. C. Side, jin fays, 
that the Court alfo held the bar bad in 
fuhftancc, becaufc the king by his pat-r.t 
cannot create a forfeiture for the doing 
rhofe things which his patent prohibits. 
See 3. Peer. Wms. 424. Haidrcs, e?. 
Skinner, 135. 224. 8. Co. i: 

Palmer, 4. 3. hev. 353. 1. Salk. 37. 

5. Com.Dig. “Trade,’*(B.). i.Burr. 
526. 1. Team Rep. iiS. 

C 2 Pryn 


656. 

12. Mod. 3. 
113. 413- 



* C *9 3 

Cafe 50. 

To a feirefacias 
again! t h-,1 , a 
PLEA oicaption 
at. . ofcapc >'t the 
principal mull 
<l'r • ,■ r n< 
•what ccurt the 
IV it iduCd. 

Port. 24. 

S. C. 2. Keb. 
S 6 7- 

Moor, ?>?3. 

2. fiulll. 2C0. 
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* Pryn again ft Smith. 

CORE FACIAS in the court of king’s bench upon a re- 
cognizance by way of bail upon a writ ot error in ti e l'.x-^ 
chequer Chamber. The defendant pleaded. That the plaintiff 
did, after judgment, fue forth a capias ad Jatisfaciendum out of 
this court to the flu-rift’ of Middle]ex , whereupon he was taken 
in execution, and futFered to efcape by the plaintiff’s own con- 
fent.— Jones, for the plaintiff'. We have demurred, becaufe 
they do not lay the place whe; e this court was holdcn, nor where 
the plaintiff' ga\ e hi^ confeni. 

Cro. Jac. 163. Dougl. 58. 2. Term Rep. 754. 


Cafe 51. 


Redman agahft Pyne. 


A N action UPON the cask was brought for fpcaking ‘Me 
■*-* words of the plaintiff’, being a watchmaker : u He is a 

7 . ^.1 ... CL 1 . ■ wtl 1 ’r< > ■> li/.itl ■ «A n 1 -— i I o cv i i'. lA /\ 4 - Xl'j - *!* 1 F • ^ 


To fay of a 

•watchmakcry 

that h. ,s “a bungler , K and knows not how to make a good piece of work : 

“ bungler, and hut there was no colloquium laid of his trade. 

“ cannot make 

“ a S 0<xl P‘ ( rce Pe.vrerton. 'The jury have fupplied that, having found 

*' t°aTrnad- lS t ^ lat *" lL * !S 11 ' lvlltc ^ :1Vui ' :, " r ' And it is true, that words mall be 
taken in miticri Jeufu ; but that is when they are doubtf ul. Caw- 
dry v. High ley, Cro. Car. 270. (a]. 


Poll. 23. 

S. C. 2. Keb. 
568. 

Kid. 425. 

1. Lev. 276. 
Raym. 184 . 

2. Show. 136. 

ar > 3 * 

N. Lur. 3 34 * 

1. Ld. Ray. 
610. 

2. I.d. R ’.y. 

14 * 7 - ‘-Y r -- 
2. Stl-i. 7^7. 


Twisdfn, jfifticc. I remember a j))oejnaher brought an ac¬ 
tion agaiiiff a man for faying that he was a colder ; and though a 
cobler be a trade ofitfclf, yet it was held that the action lay, in 
Glyn’s time. 

Saunders. If he ha.d fiid, that he could not make a good 
watch, it would have been known what he had meant: but the 
words in our cafe arc indifferent, and perhaps had no relation to 
his trade.—The judgment was ordered to be flayed. 

- — 0 

6. Mod. 21:;. 8. Mod. 221. 10. Med. in. iy6. 19S. 12. Mod. 3. 307. 344. 


420. 591. Ettzg. lit. 2 53' 


(*‘ S. C. Codb. 441, 


Cafe 52. 


Vere agai/ift Rcyner. 


Certainty. 

Ant-!, 8. 

Volt. yG. 257. 

S.C.2.Keb. 573. 


A N Action upon the cask upon a promife to carry duas ca- 
^ retfataS) tfc. — Rotheram. It is uncertain whether u ca- 
“ rcciatu ” lignifies a horfe-ioad , or a cart-load. —Judgment nift % 
& c. 


This w.v. a demurrer to the dednra¬ 
tion j and it was objected, that the 
ptonvfu being to carry two cart-loadj 
fiptiman aii,!. t.rv alter the other, it ought 
t ) j l. iurvvn w!.. r.; hut judgment was 
given lot U.e plair.hii, beuaufe no djy 


being appointed, It fhall be intended 
immediately following the promife. 
S. C. 2. Kel>. 573. For a defciiptiom 
of the fevcral kinds of certainty required 
in pleadings, fee Rexu. Horne, Cowp, 
6Sa. Doug], 158. 


Veal 
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Cafe S 3 - 


* Veal agabifl Warner. 

Ll tjler Term, 21 . Car. i. Roll 5 14 . 

T WISDEN. I have known, it' a judgment be given, and The Court will 
there is an agreement between the parties not to take out ^ay proceedings 
execution till next Term, and they do it before, that the Court ,f «**««*«>« be 
has let all aline. trary r o agree-, 

meat. 1 ’uil. 24.—S. C. 2. Keb. 568. a. Term Rep. 1S3. And fee the S. C. 1. Saunder.-, 326. 


Anonymous. 


Cafe 54* 


f~vNE brought up by habeas corpus out of the Cinque-Ports, A prifoner in 
^ ^ upon an information for breaking prlfon , where he was in ,n 

cuftody upon an execution for debt. Barr ell moved againft mayTJbought 

jt. up by habeas 

Twisden, Ju/lice.^ Suppofe a man be arrefted in the Cinque - chaC ^wIth 
Ports for a matter arifing there, and then another hath caufe to an^cHon^cut 
anrft him here, is there not a way to bring him up by habeas of that jurif- 
CorpUS ? diction. 

Barr ell. It was never done; but there has been a habeas 
corpus thither ad faciendum C? recipiendum . 6. Mod. 22. 

i j, Mod, 666. 

Kelynge, Chief fujlicc. If a man be in prifon in thf. 

Fleet, we bring him up by habeas corpus in cafe there be a fuit 
again!! him here. 

Twisden, Juftice. Where fhall fuch a man be fued upon 
a matter arifing out of the Cinque Ports ? 

Barrell. If it be tranfitory, it mufl be fued there; if local* 
clfewhere. 

Twisden, f: ft ice. Then you grant, if local, that there 
mult be a habeas corpus .—And iio it was allowed in this cafe (a). 

(a) Rut fee the c ife of Melfomc v. tute 4. & 5. Will. & Mary, c. zi, 

G.udner, Cowp. 1:6. and the ita- f. 3. 


The King agalnft Burrell. 

*WO JUSTICES OF THE peace made an order in fefllon- 
time again ft one Rcignolds , as reputed father, for the keeping 
of a baftard -child : Rcignolds appealed to the lame feflions, where 
the juitices made an order that one Burrell Ihould keep it. 

JoNd-s moved to fetafide this order, though an order of feflions 
upon an appeal from two juitices ; becaufe, he (aid, the firit order 
hieing made in feflion-time, that feflions could not be {hid to be 
the next veithin the (latute of 18 Elios, c. 5. and becaufe thejuftices 
of the feflions did not quaih the order made by two juitices. 

47 *. 478* 4 ^°* 4^t. 4S6. 534. 2. Bulft. 341. 5. Mod. zc8. 339. jo. Mod. 

Ray- 394* 47 1 * 2 - Ed. Ray 119S. 1363. 142 t. 3. Peer. Wms. 275* <>• Mod. 

3. Term Rep. 496. Sec Ccnlt's Edit, of Rotr, vol. i. d at to 417. • 

C 3 Kelynge, 


Cafe 55* 

An appeal 
againlt an order 
of baftardy molt 
he to the next 
feflions aftc¥*> 
notice. 

S. C. z. K?b, 

37 S* 

S. C. t. Vent. 
48. 

2. Bull*. 3SS . 
2. Salk. 476. 

84. 271. 1. Ld. 
7. Dougl. 632. 
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Th* Kino 

ag.linft 

Bdkrlll. 


Kelykgf., Chief Jit/lice, They ought to have done that. 

'Twisden, fujlicc. They may vacate the firft order, and 
refer it back to two juitices as res Integra . 

The order being read, one claufe of it was. That Burrell 
fhould pay twelve-pence a week for keeping the child, till it came 
to be twelve years of age. This Twisden, J'ujlice, faid was 
ill i for it ought to be, fo long as it continues chargeable to the 
purifn.—The parties were bound over to appear at the next ailizes 


in Efex. 

•v 


An order of 
maintenance 
to pay fo much 
a week ** till 
**' the chiln is 
** twelve years 
tf old,” is bad. 

J. Sid. 1. Vent. 48. 3^f?. i. Salk. in. a. Salk. 478. Annally’s Rep. 160. 2. Stra. 

y%S. 3. Burr. 1679. See Mr. Conft’s Ediiion of Butt’s Poor Laws, vol. i. page 4.3s to 441* 

*[21 ] 

Cafe 56. 

An attachment 

lies for non- — a rale ot c.ourt .‘or reSerrmT tiie matter, and not pt .. 

an award made t * lc awarc U an attachment might no granted agamit him; which 
» rule of Cturi j was granted : but when the party conus in upon the attachment , 
but th-j dtkr,. he may alledge, that tpe award i; void ; and, if it appear to be 
darn n?ay j.iead f 0 he Ihall not be bound to perform it. 

r.o a~.u .t.-i." 

S. Cl. 2. Keb. 575. g. Mod, 170. 10. Mod. 333. jx. Mod. 237. 317. 234. 525. 533. 585. 
1. Stra.695. 2. Petr. W.ns.450. 1. Barnes, 4c. 2. U.irrcs, 140. Silk.71. 83. i.Atk. 
J55. Sayer, 4S. j. Burr. 701. 3. Burr. 125S. ~ 


Darbyihire agahijl Cannon. 

CYM PS ON moved. That the defendant having fubmitted to 
v a rule of Court r or referring the matter, and not performing 


Cowp. 23. 1. Term Rep. 266, 


See thertatutep. & 10. Will. 3. c. 15. Kyd on Awards, 1S9. 


Cafe 57. 


Owen Hanning’s Cafe. 


On a fare f.icLzs 
to avoid a patent 
office, a pcrlun 
who is to be 
deputy to the 
plaintiff in cafe 
the patent i» re- 
pealed may be 
examined as a 
witiiifs. 


jN a trial at bar upon afire facias to avoid a patent of the 
1 office of J t archer^ exception was taken to a. witnets, that he was 
to be deputy to the parly-that would avoid t’le j atcnl.—T wisdln, 
'jnjlice. If a man promife another, that if he recover his land 
the other (hall have a leafe of it, he is no good witnds : lo 
neither is this man.— rb«i by the opinion of the three other 
he was allowed, becaui'e the fuit here is between the 
king and the patentee. 


6. C. 2. Ktb. t,rC. t . M d. c. it. Mnd. j c;. ws. 1 2. Mad. 272. j. Peer. Wins. *S8. 
12. Ld. Ray. r b 2. Von. 375. 413. Pit-:. C'a r 3 \. Abr. I-.]. 22 3. C'omyns, 90. 
X. Sms. up;, Eulkr V N. p. 3. Wilf. 97. C.iia. Evi.EriCj, 4th Edit. 12z. 1 Turn llep. 

j6,. 2^12. 29b. 


-Cafe 


53 . 


Woithy againfl Liddall. 


The fpiritunl 
court may pio- 
cccd agiinft 4 
peifon for cal¬ 
ling a woman 


CAUNDERS moved for a prohibition to the fnirituul court, 
1 in a fuit there, lor calling the plaintiff w Whore. 1 * 

Twisijen, "'fvjlice. Opinions have been pro and con upon 
this jioiiit, 'The Ipiritual court has a jurifdi&ion in cafes of 


«t •Luitr«.—~ S.C. 1. Sid. 433. S.C. 2. K>|>. r • 
2. Roil • Abr. 297. 1- VciH . 7. zz- . 2. 

1x2. 1 1 7. 140. 20S. 12. Mi-i. '3-'i. 

946. Xioo. Sd>. 69?. r-uiib. 4. 

M^pltdorarr., 2. Terri! ken 4 


’• S 
U ■: 


1. S.C. r. Vent. 6x. S. P. %. Vent. 
63. Skin. 300. ft. Mod. 114. 
Ed. Ray. S09. in 1. 113b. 12?7. 
Com. Da. Prohibition” (G 14.). 


Cm.Car. 110. 
8. Mod. 48, 
2, Stra. 2 2 3. 
Carflake «. 


\vhoredom 
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whoredom and adultery; but if Ants there were allowed for fuch 
tailing words, they would have work enough from Billing i*<ite. % 

Saunders relied upon this, that they were only words of heat, 

Kklynge, Chief Jtijlice. They are judges of that. 

S.\uyDr.RS. In Michaelmas Form, 11. Jac. Roll 664. Clryer 
v. Glover, in the common pleas, the AiggeiHon was, that iheftruck 
him, and he faid, “'Ffiou art a whore, and I was never idruck by 
a whore's hand befoie.” There a prohibition was granted ; 
and I conceive tne roafon was, becauie there was a provocation. 
So in our cafe it * appears that they were fcolding. According 
15. Jac. f. Roll 325. Short v. Cole, Coy, 314. and in the 
15. Car. 2. in the cafe of Loveland v. Gooj'e, 2. Kelt. 334.— The 
Court reiufed to grant a prohibition. 


Wrtu THY 
Li n iJ all. 


r 22 


Maddox iigaiujl Peterborough. 

TT 7 ALLOP moved for a prohibition to the IpiriMnl court for 

V V -r * , , , * . 1 

one Ala an ox, incumbent ot a aomiirvc v.-tiun the u:o- 
Ceie of Peterborough, wiio was cited into the fpirnual court for 
marrving there without a licence; and cited farcchild's Cod' 
Ye ho. 5o. 

But by Kei.ykge, Chief ''jit flic c, Moreton a v d Rains- 
fok o, 'Jujlices, the prohibition was denied. Twisorv doubted j 
but laid, if tiiey migh f paniih him in the ccclelialtical court pro 
reformatlone. woman, at leall they could not deprive him. 


Cafe 59. 

The fpiiitual 

tome m \y pro- 
cel ! a wain ft tl'.e 
iivumbent of at 

t J .:r.it!Z ' tOT 

mtrryir.., per- 
fnns without 
a liccrtcc. 

S. C. 2. Kcb, 

5 7 -• - 

S, C. r. Sid. 


Ante, it. Port, r;«j. Jones, iv). Ilob. 290. 


Ld. 


Rav. I:o5. -. Stra. 


71 5 - 10 5 5 - 


Vide ibe cafe rf PowcM . Mdborne, niac matrimony without the publication 
- *Vi!|‘. ■■ and C.'nDpbd! v. Alibich, ot harass, or // . hut li.ui and obtained 

Wilf 7 ). Aii!::i'!yS Rep. 326. and tmm thole w;k> have aiithoiity to grant 

the M;i'Tiii!>t Art of iMIi'd. 2. c. 31. ibe fame. See alio ?.t, Oto. 3. c. 53. 
f. L. by which it is mrute/.-evy to idem- 1. Term. Rep. 396. 403. 


Dotfcor Poordage, 


T>ARTUE moved for a writ of privilege for him, lie being a 
prattlfwg phyfuiun in town, and chofen con it able in a pariih. 

The Court faid, if the office goby houles, lie inuft make a de¬ 
puty. But upon conhderation the motion was refuted ; and a 
difference made between an attorney or barrifler at law, and a 
pi yftclent. The former enjoy their privilege, becaufe of their 
attendance in publick courts, and not upon the account of 
•any private bufincfs in their chambers j and a phyiician’s calling 

Ante, 13. 1. Roll. Abr. 533. 541. 1. Lev. 233. Comyns, 312. 6. Mod. 12. 

353. 1. Stra. 698. 2, Stra, 1107. 


Cafe 6c. 

A evvfici.cn 
is not ex¬ 
empted, by 
it it common 
taw, from 
heir2 cledted 
com table. * 

S. . 2. K*b. 
s;S. 

S. C. 1. Sid. 
431 . 

19. to. Mod. 
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X)«f TO* 
POOKOAGX. 


is 3 private calling : Wherefore 
precedents fa). 

( ?) TI’C defendant was a member of 
the coll.'gc ot pbyticians in l.o*drn, -and 
was dioleo conflablt* of th.; parifh of 
t'tjJfitld in Sir kiln*, fora houfehv had 
there. It is fa id in Side fin, tliat ho was 
difchaigcd ■, but in I’mdai t\ Daily, 
Comb. 31. hv Wytwtks. jAffi..:, the 

taporr by SiJerj.n is fain (o be good iaw ; 
and Jj.C . z. K-ebio, 578.1 fates the cuitom 


they would not introduce r*ev/ 


of Et\i'!ff!d t and agrees, that the writ 
of privilege Jry not.—By the 32. flen. 8. 
c. 40. members of the College arc 
cxcufed from the office in London. 
See alfo the j. Htn. 8*c. 6. 6. Will. 3. 

c. 4. 2. Hawk. P. C. too. See alfo 

F ex v. Gouge, Cowp. 13. Rex v. 
Clark, 1. Term Rep. 679. 


Cafe 61. 

To f»y of a no¬ 
tice ot the peace 
that “ be /.< f.r- 
** Jncorn, anti not 
Jit to b; f- 
tl ti:e. or t . jit 
ufr.n the i'enc,-'," 
IS aflionable. 

* [ 2 ? ) 

5 .C.i.Vent. 50. 
S. C. 2. Ktb. 
54S. 579. 
S,C.i.Lev.2So- 
S.C.i.Sid. 432. 
3. Ro. Ab. 57. 
3 »f. Lutw. 409. 
3. Mod. 139. 
163. 

3. Lev. 52. 
Stile*, z2. zio. 
3. Ld. Raym. 
S12. 


A 


Sir John Kir’e a gain ft Ofgootl. 

N ACTION FOR WORDS, viz. “ Sir John Kirle is a for- 
fworn juibicc, and n-t fie to be a jultice of the peace. 



* difeourfe. 

Jones. The words are actionable, bccaufe applied to his 
office ; as in $ lately v. Buihcad , 4. Co. 16. and Flet tueorJ's Cafe, 
in Hobart ebe. Though a man’s office is not named, vet if the 
words do refer in themiUvcs, or are applied to it, they arc ac¬ 
tionable : fo in our cafe. 

W inning ton. They are not actionable, for they admit of a 
conftruction hi midorifenfu : in Stately* s Cafe that has been cited, 
corruption in his office is nccelUuily implied, but not in this cafe 
Roll 56. 

Kelynge, Chief jfu/iuc. lie c.dls him in eiTecl a corrupt 
jufeice; and that fuppiies the communication concerning his 
office : words muff be conitrued according to common accepta¬ 
tion. 

Morton, fujijee. I fee little difference between this and 
Sir 7 "' ; - fh.jfs Cafe, Cro. Car. 14. and Sir JHilliam AJajfani's 
Caje, (■}“.. Car. 223. 

JvAi K n, y.y.V.v, accorded. He cited 1. Roll 53. and 

4. Co. 1 0 . StakCy s (:< je. 

'fwi.'DEN, ‘/ vjhoc, w :v ' f fli; lame opinion ; for the words tend 
to dilgrace hiai in his office.—Judgment for the plaintiff. 

(<?) See R;\- -.v. Berry, 4. Term Rep 217. 

Tlic Cafe ot Hall mgs, an Attorney. 

TJiT'INNING'rON complained to the Court on the faid 
** Jlajiingh’s behalf, tiiat he being an attorney of this coure 

mined into any was no t ffiftered to appear for his client in the court at Stepnev. 
cf the jfptrior * 

ecu'H m;«y pra£life in any inferior >u Icf' fr.c’i ct>"rt, by charter or pjrfeiiption, is reffrained to 

a certain number, in evelufir-n of nth:-'., jv it. 118.—b. C. 2. K.ub. 58c. S. O. 1. Sid. 410. 
j. Vu«. it. j. Lev. 75. R >vin. 14 s. Mod. 31?. 1. Silk. 1. 173. 6. Mod. 26. 106,. 

I. LCV. 54. J.Sid. 4IC. I. U i'i- Kfh. :::. 


I3°9- 
3. Str*. 617. 
at. Str?. : 165. 
<5. Mod. 27 0. 

g. Mol x ij, 5- 

ao. Mod. iij- 
:z. Mod. syj. 


Cafe 62. 

An'attorney 
fworn and ad- 
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That court, he faid, was erected by letters patents within thefe Tu» Casb or 

two years ; and the attornies of this court, being an ancient court, Hastings, am 
- - - 0 * Attoxwit, 


ought not to be excluded. 


‘On the other fide it was urged, that they had a certain number 
of attornies appointed by their charter, as there is at THE 
marshal’s court. 


Kelynge, Chief Ju,Ucc. This is a new court; and for my 
part, 1 thinlc our attornies cannot be excluded. Hajlings may 
bring his action. If a patent erecting a new court may limit a 
certain number of attornies who (hall pradtife there, it may as well 
front a certain number of counjd. 

Coleman. They have fo in the marshalsEA and in London. 

Kelynge, Chief Juf'tice. Their courts in London are ancient> 
and their cufloms confirmed by acts of parliament. The now 
court of the marshalska is indeed a new-eredted court (for 
the old court of the verge was another thing) ; and as for 
their having a certain number of counfel or attornies, the quef- 
tion is the fame with this before us. Whether they can legally 
exclude others ? I do not fee how the king, by a new patent, 
can oult any man of his privilege. 

Twisden, 'Juftice, laid it was a * new point, and that he had * f 2,4 j 
never heard it ftirred before. — Afterwards being moved again, v 
Kelynge, Chief JuJUcc, faid, they fhould have their judgments 
quickly, if they Hood upon it (nj. 


f<t) The Court directed Ha flit ,to 
hiing an adtinn on the cafe againft t u ►: 
J’i’.oTiiL’fai'r a r y of Strp :.y Com t fur re¬ 
futing to record his appearance tor Ids 


client. S. C. i. Sid. 410.; hut the 
ijueftion does not appear to have been de¬ 
termined. S. C. 2. Keb. 380. 


Anonymous. 


Cafe 63. 


^T'WISDFN, fit dice. I have known this ruled. If you fey you 
^ will refer the rnufe to lech a man, that ex confequnite the 
enufo mud flay, becaufe that man is made judge; and that the 
Haying of the caufe is implied in the reference. 


Proceeding* 
lhall be flayed 
on a caufe being 
referred. 


Ante, 20. 

z. Barrie'., 53. 8- Mod. 1-0. 10. Mod. *05. 333. ; h:it by 2. Ld. Ray. 789. no reference 

vvlntfoevur lhall (lay proceedings, unJefs it be fo cxpreiled in the rule of reference.—See alfo 
x. Crompton, 263. Impcy, 571. and the tlatute 9. & 10. Will. 3. c. 15. 


M 


The King again ft Vaws. Call* 64. 

OVED to quafh a ppefentment for refilling to be fworn con- a prefntwA 
liable of an hundred, bccaufe the presentment does not men- for refuting to 
tioii before whom the feflions were held, which was quafhed ac- be f ' v ° ,n a 
cordingly; and Twisden, Jujlice , faid, the clerk of the peace ^'1 before: 
ought to be fined for returning 1‘uch a prefentment. w .v ; ,» the 

feffions was held.—S. C. z. Keb. 580. Cro. Eliz. 738. 5. Mod. 96. 129. Comb 4.16. 
$. Ld. Ray. 2x5. 638. z. Ld. Raym. 1 305. 1. Salk.343. ». Stra. 832- 865. 2. Hawk. P. C. 
ioz. 320, 360, Dough 534. 2. Term Itep, 513, 

Birr ell 
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Cafe 6**# 


Birrell apai/j] Shaw. 


PIra to * feire v?CIRK FACI AS atuhnft the bed. 'The defendant pleads, that 
f-*y* a -.airiit ^ before the return of the writ of fire facias, there was a capias 
r/r/ fathfacUnduni againff the principal, by vii toe whereof he was 
paid, muit it.ltc taken, ;uui paid the money hut alledge-. no place where the pay- 
where, ment was.—T wisdkk, "jvjl'cc. You cannot mala: good this 
Anir, 19. fault. 

2. K.b. 517. 2. Turn Rep. 4.". -7‘j. 


Cafe 66. 


Dot]well and hi:; Wife appoiufi Burford. 



jury \v 
quciuLi. 

S. C. 1, S.ii. 
at 5. 

;. c. 

*rf 1 - 

z- l.cv. I - z. 
r. ivc p. 

3 °- 

1 . Rav. - ? :. 


her fingers. 

T.ue biry had given them ibvtv-vight pounds- damages, and thev 
moved tite Court t: - ei view of the mayhem to increase them; 
whereupon live deelataLion was read. 

Bui the Court thought the damages given by the jury fufH- 
cicr.t ( a ). 

Cro. Ja-. 35... Crc.Car. V)l . 11.C0.5. i.Ld.Ray.38. 2. Str.i. S;;. icf! 3. BulKN.P. *5. 


* C 23 ] 

C.:f: 67. 


( 0 As to the increafe of rtamages, 2. Wilf. 24$. 362. 374. 3, Wilf. 

{lg 1 • LJ • R^y ■ t 7^ * 1 • ^ 5 * 0 i • 

* Smith appal-.fi Bow in. 

An b;;V:it irr.y A CTION r upon u promife. The plaunitf d< clnrefg That the 
n.jnrain ;m x ' dcfcnTm, in coniidcrution that the plainriit would Inner him 
action upon .1 to ta'v .ovav i’o mucli of the plaintiff's grab; which the d« lend.ml 
conn art ’ !ia( P™£ down, prom i fed to pay him ib much for it, and alfo to pay 

P" “ ,lC - '• » <jv pou . !-> which he owed him lor a debt. Alter a verdict 

nL't Jie C.2I:I.Ct b 1 . 

he f»? t f l 1 MV M i T • ‘ ‘ • C* } 1 c- i .* 11 4 ft J 

If 1 'C ' 1 

>\u> **'•- Wrn.j.-wT' moved in ar.vfl of judgment, that t!u: plaintiff was 

m. c. 1. Vcid. an tuft.:!, and he not being bon;id by the agiecine.it, that tire dc- 

<r. feialaut (.irnil not to be hound bv it neither. 

S. C. 2. K'.H. ° ^ ' 

vi. K i : v:vt;r. Chief 'Jnfticc. If an infant let you a heufe, (hall 

c. 2. n-nv. 1-, |;. ;V e an action againd y-.u for the lent r 

. Rli.Ab:. Twiibtv, ‘ J hav known ;m add ion upon the cafe 
1 9 7 - 9 * brought by ;<n infant upon a promife to pay fo much money, in 
?. d'H’-fj j../. c , ):i; . j... ;*tiO'i 1 that he would permit the defendant to enjoy fuch a 

Cro. C.ir. fa., y..?.. CJ. !(..',04. Hob. 77. Noy, 92. t 50. 4. Leon. 4. 1. Sid. 

i:. j .'.. Mo 1 , i O ’ . t'e a, - .'.17.85.13.7. 1-. Mori. 197. 243. FitZg. 175. 276. 


l.i’.rr. Win-.. 55. 


u/. 2. I : . e. Wins. 244. 4‘T 519. (645 ). 3. Peer. Wms. 208. Sira. 

<73-. I,'!, it ,j . 443. r. /,»■.. 1 ; t .if. Temp. King, 46. Powtll <-n Conlrads, 38. i.Com. 
)>! -. “ >i a.i; fa - { 15 . 14 r. ?7.74. CiU>. Law of fcvid. 4th edit. ti?4- Cowp. 128. 


i . • • • 4 • 


r ; .. v r. : : -M,. 1. H. Ill. Rep. C: B. 75. 


houfe: 
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lioufc : it was long infilled upon, that this was not a good confi- Smith 

deration, becaufe it is not reciprocal; for the infant might avoid a?*injl 

his promife if an action were grounded upon it againfl him : but il towns, 
was adjudged to be a good confideration, and that the action was 
maintainable. 

The Court, in the principal cafe, gave j udgment for the 
plaintiff, vjt. &c. 


Bear againft Bennett. 

[SDKN, Juftice. When a man is arrefled, and has lain 
^ in prifon three VTi-.rm. r, and is difeharged upon common bait 1 . 
Whether fhaJl the plaintiff ever hold th* defendant to Jpecial bail 
afterward for the fame caui'e, if he begins anew ? 

Kf.lyn'ge, Ghicf'Jlift ice. If he may, then may a man be kept 
in prilbn for ever at that rate. 

At hill it was agreed, that if he would pay the defendant his 
Coifs for lying lb long in prifon he fhould have i'pecial bail. 

^71. 3. Mod. 274. 1. Com. nig. “ ISail” (zi.). 


Cafe 6R 

A plaintiff muft 
declare within 
three ’Tcrutt, or 
tlie defendant 
(hall be dis¬ 
charged on 
common bait. 

S. C. 2. Keb. 

5 S 2 . 

March. 157. 
Ptac. Reg. 65. 
Cowp. 72. 128. 


Howard aga'nft the Chancellor of Sell(Iniry. 


Cafe 69. 



wife 3 
Levil 

demur to it ; for it is a cafe of moment. 

3. Lev. 364. 2. Jones, 118. z. Vent. 9. 


V.i’idi. 


Kay. 464- 

l.:!. Kay. 68. Sm, 53* 


By 32. Ilcn. 8, c. 3". all pet Tons 
not prohibited by the Lruitica! chines 
may lawfully intermarry. Soon alter 
making of the art Lord Ctomweli applied 
for a dilpenfatirn for "tic LI,:(Tey, who 
was contrarttd to the Jl;it >■’* daughter vf 
bis Lite it life j but tlie arcl.t: ilhop denied 
it, as contrary to the law of God ; lot¬ 
as it is expiated, that the nrphr m frail not 
warty his unite’s wife, it is implied, that 
the niicr fhaU K't be Married the aunt's 
bulb and, Giblnn, 412, 413. In the 
cafe of Wortley n>. Waikinfon, Triu. 
31. Car. 2. a eonfuU.itior was awarded 
for the fame rcafon upon the like proxi¬ 
mity. 3. ^Keb. 660. 2 . Lev. 254. 


2. Jones, nit. z. Slower, 70. 

Cro. Eli/.. 22". 5 . C. r.-j ■:!. jMoof, 
007. ; but in F.after Te n, 3. Geo. j. 
the court of commer. } as rei’uftd to 
prohibit a fuit in fh<- f ; . too 1 court for 
marrying his wile’s li'u: daughter, 

although cafes were quoted whe-.-c fu.li 
a marriage had heen held lawful, Denny 
-j. Afli'vtll, Stra. 53 ; and it has been 
alfo held, that the marrying of a baftarj, 
who if legitimate would have bten within 
the like degree, is illegal, fl..riis v. 
[til'd, 1. I,d. Ray. 68. Sec a- .Burn’s 
Ecc. Law, 434. and note (1), Co. Lit. 
2 . 35 ’ **• 


• [ 26 J 

* The King a gain ft Turnith. Cafe 70. 

REV OR moved to quafh an indiiftment upon 5. EIrz. c. 2. The caption of 
for exerciling the trade of a grocer at Chcjhunt , in an mdiftmcnt 
Hertfordjbire, not having ferved as an apprentice to it for feven mu ft Rate' it to 
have been found at the yuarur feflions. Salk. 570. 2. Ld. Ray. 767. 1038. 1. Burr. 252. 


yearsj 
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Tn* Kikg years ; becaufethe ftatute fays, they fhall proceed at the quarter 
ieflions, and the word u quarter” is not in the indictment.— 
Tui'-unn. Twisden, 'Juftice. That word u quarter” ought to be in. 


The relbainr* 
of 5. KHz. c. a. 
do not extend 
to trades carried 
on in country 
•villages. 

S. C. 1. Vent. 


Twisden, Juftice . And I believe the ufing of a trade in a 
country village as this is, is not within the ftatute.— Moretont, 
Juftice , accorded.- R ainsford, 'Juftice. It will be very pre¬ 
judicial to corporations not to extend the llatute to villages, 
—Twisden, Juftice. I have heard all the judges lay, that they 
will never extend that llatute farther than they needs mull (<■/). 


5** 

5 « C* 2*% Kcb* 5 ^ 5 * ^9* 


1* Co. 84. 1. Salk. 373. 


y*n indiament Further objection was made. That there wanted thole words, 
qua fried tor “ adtunc et ibidem oner a ti ct jurnti for which all the three 
wyn of the Judges, Kelynge, Chief Juftice, being abfent, conceived it ought 

adtunc ct ittdom. J \ r. I J ° & 

„ „ , , to be quailied. 

S. C. 2 . Keh. * 

5 * 3 - Cro, Lliz. ic> 3 . 6. Mod. 220. 2 . Mod. 51. jo. Mod. 1+8. 


(a) The fame cafe in Kti’c and 
Ventris agree, that cour.u-y villages ;.:e 
not within the redri'n:. ct the ;».vt ; 
ami this is confirmed by It:n; -j. L.itv^ey, 
1. Self. C ife:, 1S 5. 2 ■ . K. H. 12 3. : 

but ball v. Cobus, t. burr. Rq>. 366. 


and Ihill. N. P. roz. contra ; though 
the. Court faul, fh.i ir two been the 
common puctico to ibid for die d .-fendanr, 
on evidence that he followed the bulinefu 
only in a fm:nl village. 


Cafe 71. 


Morctoa (iffciinJt Packman. 


By the cuftom 
of London, a 
married woman 
may bring an 
a&ion as a feme 
fale trad with¬ 
out her hulband. 
SQueCrc, It the 
trade of a vic¬ 
tualler be with¬ 
in this cultom ? 
S. C. 2. Keb. 

5 8 3- 

9. C. 2 . Dan. 

4z*. 

Lit. Rep. 31 . 
Hell, r ). 

2. Brcwnl. it fj. 
Cro. T.Iiz. 63. 
Moor, 135. 

St Mod. 2 ' 3 . 
to. Mod. 6. 33. 
-V 


A CAUSE was removed out of London by hr,be as corpus, 
wherein the plaintiff had declared againft the defendant as a 
feme foie merchant. 

JjARTUF. moved for a procedendo-, bccaufe, he fa id, they could 
not declare againft her here as a feme fclc, for that flic had a 
hulband. 

Jones, contra. 'The hulband may then he joined with her, 
for he is not beyond lea. 

Twisden, Juftice. I think a procedendo muft be granted for 
the canfe alledged. It was rcfolved in Langham v. Bewett , in 
Cro. Cor. 68. (Umugh not. reported by him), that if the wife ufe 
the fame trade that her hulband does fhe is not within the cuftom. 
And they are to determine the matter there. Whether this cafe 
be within their cuftom ? Perhaps a victualler (as this trade is) 
is not fueh a trade as their cuftom will warrant : and whether it 
will warrant it or not is in their judgment.— A procedendo wa$ 
granted. 


11. Mod. 433. 12. Med. fr. 3. Glib. F.q. Rep. 83. Prec. Cli. 44. 328. a. Vcrn. igj.. 

I. Show. 183. 2 . Pier. VI nr... 144. 371. 451. 496. 


Com. Dij;. 344. 7. Burr. 1376. 

1776. 3. '1 cirri Rep. 6 18. And fee 

Caudcl v. S'm—. 4. Term Rep. 361. 
where it is ! mined thar a feme covert 
cannot fue e* n:■ • ■ rt 1 r hulband as a 
it »iit f.lc tr ier l> ■> the sufiem of London 


in tbc fuperior courts at Weftminftcr. 
See alfo the cafe of Read v. Frances 
Jewfon, Hilary Term, 13. Geo. 3. 
there cited from a manufeript note by 
Mr. Justice Kullek. 


Tomlin 
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A 


* Tomlin again ft Fuller. 

SPECIAL action on the case was brought for keeping 
a paflitge flopped up, fo that the plaintiff could not come to 
cleanfe his gutter. 

Hardres, after verdict for the plaintiff, moved in arreft of 
judgment, that there ought to have been a requeft for the opening 
of it. 

Barweli. anfwcrcd. It is true, where the nufance is not by the 
party himfelf, there muft be notice before the action brought; 
but in this cafe the wrong began in the defendant’s own time. 

Tvvisden, ‘JuJllce. I know this hath been ruled: where a 
man made a leaf; of a houfe, with frA liberty of ingrefs, &c. 
through part of theleflor’s houfe, the lefior notwithflanding might 
{hut up his doors, and was not bound to leave them open for his 
coming in at one or two of the clock at night, but he muft keep 
good hours. And mull the defendant in this cafe keep his gate 
always open expecting him ? Wherefore it feems he ought to 
haVe laid a requeft. It is not good at the common law ; and the 
defendant might well have demurred for that caufe. Judgment 
for the plaintiff. It is aided by the verdict. 

Butler arainjl Piav. 


Cafe 72. 

If a man have i 
right of way 
through another 
hoiife, he cannot 
ufe ir at un- 
feajonab/e hourly 
nor bring an 
aft! on for flop¬ 
ping the way, 
without natitt 
anti rejueft to 
have it openetf. 
S.C. 1 .Vtnt.4S» 
S. C. 2. Keb. 
575- 583- 
1. Lev. 289, 

5. Co. roi. 
Cro. Eliz. 395. 
Cro. Jac. 65a* 
N. Lutw. 114. 


1 \ 


j.i- 


z»S^iik t .| 57.58^. 
6M0U.200.260. 
1 .Ld.Ray. 713. 

I.Ter.Rep.560. 
Cafe 73. 


T JPON a motion for a new trial in a caufe where the matter a bill of ex- 
was upon protefting a bill of exchange—S erjeant May- change mutt be 
NARD faid, the proteft muft be on the day that the money be- print ted within 
comes due.— Twisden, Jufticc. It hath been ruled, that if a f,t J vnablt u rt-. 
bill be denied to be paid, it muft be protefted in a reafanable time, s - ( - 2 - Kci3 - 
and that is within a fortnight ; but the debt is not loft by nor. do- 
ing it on the day (a ),—A new trial was denied. ^ 9 * 4 * * 

2. Salk. 644.648. 653. 10. Mod. 3". 286. 294. 316. 12. Mod. 244. 309. 345. j. i.d. Kay. 74.3, 
*. Ld. Ray. 993. i.Stra. 415. 508. 550. 707. 2. Stia. S29. 910. 1175. 1195. 124S. 


(«) Formerly what was the reasonable 
time in which the holder of an inland bill 
of exchange (hould give notice to the 
indorfer of the non-acceptance and non¬ 
payment theteof, fo as to prevent the 
i ndorfar from being difeharged by the 
laches of the holder, was confulered as a 
queflion of fad/ for the determination of 
The Jury. i. Black. Rep. i. i.Ld. 
Raym. 744. 1. Stra. 4151 416- 5 5°- 

910. 1248. ti75< and the cafe of 

Metcalf v. Hall, Beawes, 48;. Dough 
515. Rut it 19 now fettled, in the cafe of 
Tindal vT Brown, 1. Term Rep. 167. 

this is a queflion of taw for the 
opinion of the Court. The rule 
now is, that when the drawee of an 
inland bill refufes to accept or pay, 
and the parties to whom notice is to be 
given refide at a different place from the 
holder and the drawee, the notice of 
non-acceptance or non-payment mult 
be fent by the next poft. Kyd’s Treatife, 
80, * And when the party entitled to 


notice refiuc. in the fame place, or at a 
place at a fmall dif lance from that in 
which the holder lives, the demand of 
payment mult be made, and notice, 
in the cafe of non-payment, given, as 
feon as, under all the circumllances, it 
is potliblc to do. See Dougl, 51c. 681. 
1. Term Rep. 171. 714. z . Term 
Rep. 713. In the notice to be given of 
the non-acceptance or non-payment of 
inland hills no particular form of words 
is necefihry, but it is fuftieicnt if it 
appeal, that the holder m^ans to given® 
credit to the acceptor, and to hold 
tht drawer and the tndofers to their 
rcfponfibilsty ; but in foreign bills other 
formalities are required ; tor which fee 
Malyne, 264. Ld. Ray. 743. Beawes, 
460. Bull. N. P. 271. 2. Term 

Rep.713. ; the flatutes 9. Sc 10. Will., 
3. e. 17. ; the 3. Sc 4. Ann. c. 9. 3 
and Kyd’s Treatife on Bills and Notes, 
page 87 to ics. 
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Cafe y*j.> 


* Hughes agahift Underwood. 


The ftaling of a 
Writ of trror is 
a fuperfedeas to 


ir ELYNGE, Ckkfjujlhe. The very fealing of the writ of 
error is a fuperfedeas to the execution. 


ehc execution, Twi s den, fujVice. There was once a writ of error to remove 

even though the ^ recor d 0 f a judgment between fuch and fuch; but fonie of the 

the record. parties names were left out: and by my brother Wyldes ad- 
Port. 45.106. vice, that writ not removing the record, they took out execution, 
si*. 285. 195. B u t the Court was of opinion, that though the record was not re- 
Yelv. 6. nioved thereby (of which yet, they faid, he was not judge whether 

Vent. 97. j t was or no t) y Ct t i iat; j t f Q b oun d up the caufe, that they could not 
S^Mod!^* 7 g. ta ke out execution. It is indeed good caufe to quafh the writ of 
107. 197- 240. error when it comes up, but execution cannot be taken out. 

272. 12. Mod.'198. 501. 1. Ld.Ray. io. 47. 7T. 405. 2. Ld. Ray. 896.1*95. 1. Stra.652. 

a. Stra. 867. 1x86. 1. Barnes, 275. Barnes, 164. 170. 3. Bac. Abr, 210. Sec the calc ci 

Jaqucs v. Nixon, z. Term Rep. 279. 
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5* i • 

L 2 9 j 

Jcffcrfon, Executor of Jefferfon, again ft Daw ion Cafe 75. 

and Others. 

I N a.fare facias upon a recognizance in chancery entered into If a fj>-e fueiai 
by one Garraway, there was a demurrer to part, and ijfue upon bt bioiutht in 
part. And the queition was, Whether this Court could give 
0 judgment upon the demurrer ? zinccin c'nn 

Jonf.s. The judgment upon the dcmurrci rnuft be given in c " ry ’ / " ncl J liere 
chancery. The court of chancery cannot try an iilite, and a u to partj d;i 
therefore it is font hither to be tried ; but with the demurr Cr this an ijjuc on a 
court has nothing to do. Indeed, the books diner in cafe of an P-* rt > y«-t the 
ilfue fentdaither out of chancery, whether the judgment Ihnil be |5' : Yj’ s . b . n: h .# 
here or there ? Kcilnvay lays (a) it ought to be given here. Lord 
Coke fays (/») it mull be given in chancery : but none ever made it whole record, 
a queftion, Whether judgment upon a demurrer were to be given 5, c. 2. Saund. 
here or there ? Vide Coke’s tc J urifdiciion of Courts,” foi. So. 

S. C. 1. Lev. 

283. S. C. t, Sid. 436. S. C. 2. Kill. 529. 5S4. 608. 6a 1. 636. S. C. 3. Neb. 25. 31 . 120. 
243. S.C. i. Danv. 776. 1. Roll. 437. 8. Co. Co. 157. 9. Co. 99, 1. Term 

Rep. 316.—— («) Iteilw. 98. a.— (/•) 4. L ll. 79. 88. 299. 

S.-\ UN DP IIS 
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JkrFKRsoj*, Saunders contra. When there is a demurrer upon part, arui 
againft ifTue upon part, the record being here, this Court ought to give 
DAWfoti, judgment; becaufc there can be but one execution. 

Amo Others* 

Kei.ynge, Chief fufiice. If the record come hither entirely} 
wc cannot fend it back again : I cannot iind any authority that the 
record fliould be removed from hence. He cited Keilway 94.1» 
21. lien. 7. 2. Co. 12. Coke's Entries , 678. 24. Ed. 3-fol. 65. 

There itishelcl, that judgment (hall be given here upon a demurrer. 
Now if it mull not be given here, there mull be two executions 
for the fame thihg, of clfe they mull lofo half, for they can have 
but 011c digit, 

Rexv. Feamlcy. At another day the judges gave their opinions leverally,that 
1. Term Rep. judgment ought to be given in this court upon the whole record} 
* 8 °* for that it is an entire record, and the execution one : and if judg-» 

ment were to be given there upon the demurrer, there mull be 
two executions. And becaufc the record lhall not be remanded. 


Twisde nu fvjiicc , laid, the record itfelf was here, and that it had 

been fo adjudged in Holland's Cafe , (<?) and in JDaivkes v. Batter : 

C 3 ° J though * mv 3 x>rdChicfBaron,being then at the bar, urged ftrong- 

ly, that it was but the tenor of the re cord that was fent hither ; and 

it is a maxim in law, that if a record be here once, it never goer> 

out again ; for that here it is ccram ipfo rege ; fo that if we do not 

give judgment here, there will be a failure of jullice, becaufc wc 

cannot lend the record back. The jury that tries the iflue mull 
•-»' *' • _ 
aliefs the damages upon the demurrer. The record mult, not be 

fplit in tliis calc.—Accordingly judgment was given here. 

(<•*) a.. Edw. 4. pi. 23. 


Cafe 76. 

A fli.T iff may 
tiuirtain titl.fr 

or In it' tji 

For gooHs : 
out cf Jii i p'if- 
feiTion afrer Ei- 
zurt by virtue 
of '1 j.'vi fici.i: ; 
for he I i.«sa f- 
ciril property in 
them after Sei¬ 
zure ; but in 
trcuer lie can 
only recover the 
value of the 
good*:; ar.d not, 
<1 i he may in 
trrjp.tfi, 
damages for the 
Tortious tahty 
S. C. 2. S un.'?. 
58'.!. 2. S.nj'.d 

a. Salk. 6rr. 6 . 
996. 1. Sira. 1 

75 - 0 ji. 


\A IIIAraham apraiaft Snow. 

r tt *RO v EPv and conversion:.—U pon illue n:t guilty, the jury 
find afpcrial verdict, v. /v'. Tiiat one Talbot recovered in an ac¬ 
tion oi debt agaiuii < ue Hi mb, and had a fieri facias directed to the 
/herill oi Chf/’er ; whereupon the Iherilt took the goods into his 
prdiJTion ; and that being in his poileilion, the defendant took them 
a wav, an i converted then;, dec. 

The f< point was, Whether the poflelHon which the fherifFhas 
of good'- 1 y iiim 1 .vied upon an execution, is 1‘ufficicnt to enable 
him to bring an action of trover ? 

Wivyfvcro:;. I conceive the action docs not lie. An ac¬ 
tion r ftre ver and rnm ci lion is an action in the right, and two 
things are to be proved in it, viz-. a property in die plaintiff, and 
a cn;-,verf:o!i m the defendant. I confels, that in feme cafes, 
though t!y* phiinriH' have not the abfolutc property of the goods, 
yet as to the d f aidant’s being a Wrong-doer, he may have a fuffi- 
.'7. -S. < 1 s; 1 . /j-y. . S. C. i.Vcnt. :i. s.c. t. l.ev. 2S2. s. c. 2. Kcb. 

47. 3,1:. 4- -.. t:;••/*. 113. 2. Mod. 245. Cro. j.ic. 50. Cro. Car. 89. 
Mod. a:. 21 . 1 . Mod. 21. 2^. 37. 140. i. I.d. Raym. 276. 736. 2. Stra. 
z'i. 5 5. 1. Lurr. Rep. 452. Bull. N. F. 33. 3. Will'. 332. 2. Term Rep*. 


cicnt 
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cient property to maintain the action again ft him. But I hold, Wilt-bramahI 
that in this cafe the property is not at all altered by the feizure of againft 
the goods upon a fieri facias , for which lie cited J):,r f)'>, 99 ; and 
Ayrc •v. Aden, T'clv. 44 [a). Tliisj cafe is I imewhat lif e th.it of 
commiffi oners of bankrupts: they have power to fell, and grant, 
and affign; but they cannot bring an action: their afiignees 
muft bring all adlions. It is true, a Uteri(1 in this cafe mav bring 
an adtion of trefpafs, bccaufe he has pofioffion; but trover is 
grounded upon the right, and there mull be a propertv in the 
plaintiff to fupport that; whereas the flier iff takes the goods by 
virtue of a naked authority : as when a man devilhth, that his exe¬ 
cutors fhall fell liis land, titey have but a naked authority. 


Curia. The fheriff may well * have an add ion of trover in * f 3 I 3 
this cafe. As for the cafe in IW-v. 44. there the fheriff fed zed 
upon a fieri facias ; then his office determined ; then he fold the 
goods, and the defendant brought trover. And it was hidden, 
that the property was in the defendant, by reafon of the deter¬ 
mining of the fhcriff’s office ; and bccaufe a new fieri facias muft 
be taken out j for that a venditioni exponas cannot iffue to the 
new fheriff. They compared this cafe to that of a carrier, who 
is accountable for the goods that he receives, and may have trover 
or trejpajs at his election. 

Twisdent, Ju/Iicc , faid. The commiffioncrs ofbankrupts might 
have an adtion of trover, if they did actually feize any goods of 
the bankrupts, as they might by Jaw. 


Rains ford, ‘Jufi.ice, faid. Let the property, after the feizure 
of goods upon an execution, remain in the defendant, or berianf- 
ferredtothe plaintiff", fincc the fheriff is anfwerable for them, and 
comes to the poii'effion of them by law, it is reafonable that he 
jfhould have an ample remedy to recover damages for the taking 
of them from him, as a carrier has that comes to the pofieffinn of 
goods by the delivery of the party.—M ore ton, "fa dice, faid, 
if goods arc taken into the cuftody of a fherili', and the defendant 
afterward become bankrupt, the ftatute of bankrupts 11ml! not 
reach them; which proves the property not to be in the de¬ 
fendant. 

Twisdf.n, fufticc. [ know it hath been urged feveral times 
at the aflizcs, that a fheriff'ought to have trefpaf and not trover ; 
and counfcl have prefled hard for a fpecial verdict. 

Co. Lit. 1 b 

MORETON, Jufiice . My Lord Chief Juffice Brampston Judgment 
faid, he would never deny a fpecial verdict while he lived, if w.is jmvca for 
counfcl dTH defire it (/>»). the plaintiff. 

r. 

(e 8 ) See S. C. Moar, 757. Cro. judged contrary to the report of it, 

Jac. 73. Dalton's Sheriff, 1 ij. ad- Ydv. ++. 


VOL. I. 


D 


G a veil 



Cafe 77. 


To 

If 


ai .* ij pi • * ■ > 
** ns':-f ,T f 

“ R..H 5 

“ > 

. 

•< 

<( 


tu '’ ..-.un fa 
you n r scntlj- 
’ is 

af Hon. 

'KUlf i.iv >02 
any ;;>%■ ;il 

fl :iii;i/i.*. 
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Gave!! and Ins Wi/c ii^airjl Berkccl. 

y\ C f'U ; H-; for word::, “ You arc a pl;xf> and a b,muf y and 
** “ fetch young gentlewomen to young gentlemen.” Upon, 
iiiac KOI , mere was a fpccial verdidt found. 

Jones. The deer»rati01; fays further, “ whereby her hufband 
‘‘ uid conceive an evil opinion of her, and refilled to cohabit with 
h. r.” I’■;\I the jury not having found ar.v 1’uch fpccial damage, 
the f.mch.<»n is, Whether the words iu rhcmfelves are actionable, 
without any relation had to the damage alkdged ? ] confefs * that 
to call o;u r.AWU is not aclionable ; for that is a term of reproach 


^ L 32- ^ 

k_. 

courts la.he not 

(E. C. i. Sid. 

But \vh . i c ar: 

43 ••• 

f. C. r. Vi-nr. 

acrionabie. 2 ~, 

<•?. 

bawdry, it is :k 

«. C. 2. K.b. 

3 li '1 Ik-u hi 

JS9. 

thefc words iuu 


] 1 ’ cxnreis an act done; and lo are fpccial, and not general railing 

l n nii/. zzj. ‘ ..... , 1 ’ '■> . 

it{ r wor.,is. In the calc of lJunucK v. I-tnvciU^ Cro. Car. 393 two 

C’ro. Car. 329. Ju/iiccs were of opinion, that the woid u pimp” was actionable of 
x .I/i.R iy.710. i-fclr. But I do not rely upon that, or the word 11 bawd,” but 
a. Lit. Ray. taking the words all together, they e: plain cue another. The laf- 
ter words iliow the meaning oi the former, v’/rr. that her pimping 
and bawdry couirted in brin;> in;; young men and women together, 
and what 'he brought them ae ther for is liifhcienilv exmeifed in 

. i_ - f 

the words u pimp 1 ' and' 1 bawd,” o/a. that flic brouglit them to- 

. rather to be naught: and that is Inch a /lander as, if it be true, 

c 5i . ' - * 

a. Term Rep. 

473 - 


1 . Htra. 1 1 iH). 
(S. aii'-l. z s 3. 
jo. Mod. 3'.'.-. 
12. Mod. ic6. 
3s 7 . 34-f 1 r - 


ihe may be indicted for it, and is punl/hublc at the common law. 


T'iik Court was of the fame opinion, and gave judgment for 
the plaintiff, u:jl, or. 


C ..c, -Q 

V*1 > j *J * 


I Icalv i . c), Ci \VJc. 


<An ; n ’JT’R. ROR r f r. h-w nt / li //. — V. a. ton. I he action is 

fipj... ,jrc L. hr< .-light a; ... .: grt .-«V r. .Vo j^nt ; and does 

t " i y > ; JJ . 1K, ‘ i:«■ AV. ■*;/./;■..• jurij. -.in ;/i. —Twisuen, 

'* ! ; ' '"r • C’lUClit h gi. IK r; 1, hide , < quifltliS 

bt ii.-.-.d, .w J . j'-i ‘t-i yet n iv. c.f-: ' v. i.th • junidicticn, it is good enough j 

nUc-Jy-d fo be and lo it ia.s bc-.n 1 u,ee.-~ /.i.a inn. crior was dil.dlowed. 

Hvit’-jin t k 

junjdi .i*i. ‘f t' - t. — ’■>. C. i. - 2 ■ S.O. 45-. I’eil. 63. 1. Vent. xS. 79. 

x. L'-v. r' . 1 t • x. bio ■■/. .. . i. r.- .. 2. i.-v. Hr. 1. b./und. 74. /. Mod. 

30. 1^.1. j'g. c. i-./j,. ». «i. Uiw c».i wl Itov. i.t.u ’f. C e’.vp. it,, J icvor v. 

“j. Term R« 4 /. 151* 
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Bofwell, & c. Executors of Gibbs, againft Coats. 


*T'WO fcvcral legacies are given by will to Aiiec Chits and 'John 
Coats. The executors dcpoiit ihefo legacies in a third pcribn’s 
hand for them, and take a bond of that thu d p.-rfon, conditioned, 
that, tc if the obligor at the requefl- of lhall bring in Alice 

and ‘John Coats , when they lhall come to their ages of twenty- 
<c one years, to give fuch a releafe to the executors of Francis 
tc Gibbs as they lhall require. Tin:::, See.” One of the legatees 
conies of age, and during the minority cf the ether the bond is 
put in fuit; and this whole matte'- is dilcioihd in the pleading. 


Thequeftion was, Whether the defendant was obliged to bring 
him in, to give a releafe, that was of age before the action brought, 
or might Hay till both were of age before he procured a releafe 
from either? 


The Court was of opinion, that it mu ft be taken rrfpcdtroely ; 
and becaufe it appears tiiat the legacies were leveral, thatfcveral 
releafes ought to be given, upon the reafon of Juft ice TTyndhan? s 
Cafe, 5. Co. 7. (a) ; and Twisden, Jificr, laid, if there were 
no more in it than this, fell. u when they lhall come to their ages 
“ of, &c. r it were enough to have the condition undcritood re- 
fpcdtively; for they cannot come to their ages at one and the fanli* 
time.—And judgment was given accordingly. 


(<?) S. C. Noy, 6. Moor, 191. Jcak. 272. 


Tretlmny againft Ackland. 

Michaelmas term, 21. Car. 2. Re /1 z 18. 

^TpWISDEN, Jificr. If an executor plead fcvcral judgments, 
A you may reply to every one of them, that they were obtained 
by fraud ; or you may plead u ji par alia juaicia . &c. obtcnt.pcr 
“ fraudem but in pleading Jcparalia jadieu: oltcnt. per fran- 
■det/iy if one be found to be a true debt, you are gone. 

1. Lev. agj. 3. Lev. 115. 2G7. Vaugh. 94. 



Cafe 79. 

A cnr.dit’on that 
the obligor 

ruicaje 
lor two fcvcral 
legacies, from 
t vjc -t.pants when 
tin y come of 
age:, lhall be ta¬ 
ker. rtfpcilively 
wh.n each of 
thon attain tha 
age of twenty- 
one. 

S. C. 2. Kcb. 
5 ;i- 

S. C. 1. Vent. 

5S- 

1. S.iund. 184. 

C o. Jac. 295. 

1. Vein. 83. 

2. Vein. 478. 


Cafe 8® 0 


Pleading. 

S- C. 2. Saund. 
, r 3 . 

S. C. 2. Kcb. 

CO I. 

Poit. 175. 
i. Vent. 199. 


. Parker againft Welly. Cafe 81. 

Trinity 'Term, 21. Car. 2. Roll I 503 . 

K ELYNGE, Chif Juficcy and Twisden, Jrf ice. Not- Theflicriffmuft 
vvithftanding the Hatute of 2.3 .1 Ten. b. c. 9. which obliges the ™ tu,n “ c f 
fherifF to take bail, yet he can make no other return of a capias vl 

than cipher w ccpi corptnf or w non eft inventus tor at the u v . ,. , g- to ^ 3 

common law he could return nothing die: and the flatutc 23. lien, writ o. cartas ad 

. . ... ‘-i t *1 1 1 - . .1 j * 


_ Jnnnwj x uivv ilL Ltiiuu icluih : ...... -— j- - . .... 

c. 9. though it compels him to take bail, does not alter the re- lyifu cdum. 
turn j and fo in a cafe of Ft an LI in v. Anar eves (/*), it has been ad- ^ 5 T 

- Ill 3. e. 2« o.lU 

judged here. 

S. C. 2. Kwb 607. G 


b. C. a* Saur.d. 
j s ,• 

2. b.;uoJ. 01, 


D % 


Crofton’s 
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Cafe 82. 

If a (tamru 
Create ,1 n, w 
oflrrsi .inn in- 
t'rct a pen..by 
to bo nvevei <! 
hy *• ir.il. plaint, 
“ or i.:j juna- 
yet an 

intti -Vr: ::i \v: 11 
lie, r.v.-eiH tiierv 
K- tie- negative 
Words, “ ami 


S.C. 1 .Sid. 4"9. 
S.C., Vem.6;. 
S. C. 2. Keb. 
505/ 6*4. 

7. Co. 26. 

11 Co. 7 5* 

1 ». Co. XS. 

1. I\o. AK led. 
S. Inrt. '63. 

Cic. Jilt, ^ 7 7 * 
4. Mod. 144. 
Carth. 265 
j. Ld. Ray. 347. 
2. 1 .d. R-«y. 991 . 
». ijtra. SaS. 
ic. Mod. 336. 
12. Mod. 30. 

104. t n. 2 2. p 
446. 502. 6-4. 

fritzs. 47 ^ 5 - 
I. Burr. 543. 
a. Burr. Sc 3. 


o 
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* Crofron’s Cafe. 

VI-LEY moved for n. certiorari to the juftices of the pence 
for ArfuuUcjex, to remove :m indiclmcnt agninft one Croft on ^ 
upon the late ftatute 17. Car. 2. c. 2. made againft noncouformift 
: ‘.ir.illcrs coming; within five miles ot a corporation: the indict¬ 
ment was travcrVed. He urged, that hy the ft.it u to no indictment 
will lie for fnch offence ; lor where an a el of parliament criatta, 
that the penaltv mall be recovered by bill, plaint, or infor¬ 
mation (as the ftatute upon which this indictment is grounded 
dees’), there an indictment will not lie; as in Cujilc s Caje, Cro . 
j:u. 643. 

Twisdf.n, ynftice. If the ftatute appoint, that the penally 
iliall be recovered by bill, plaint, flee. and not otherwile, there L 
confefs an indictment will not lie ; but without negative words I 
conceive it will, though the ftatute he introdudtive of a new law , 
and create an offence which was none at the common law : for 
whenever a thing is prohibited by a ftatute, if it be a public con¬ 
cern (r/), an indictment lies upon it: and the giving other re¬ 
medies, as by bill, plaint, flee, in affirmative words, fliall not take 
away the general way of proceeding which the law appoints for 
all offences. 

Kelyngf, Chief fujlice , differed in opinion, and thought, 
that where a ftatute created anew offence and appointed other re¬ 
medies, there could be no proceeding by way of indictment. 

Afterward Offley moved it again, and cited Ca/lle’s Cafe , Cro' 
fac. 643. (iadiow v. Ih'hitccot , Cro. E!:~. 5.14. jVIaona 
Chart a 201 and a a ■’.—Upon the fteund mutton, BCkeynge 
came over to T\\ iso:.. ’ v 
11 2-;.. 0.. Fhr.v !-.. a. C. 9. 3: 2 


pinion (/>}. 


Ifaftarurediitn- 

butu a ;. n .Ity to 
tli-- k*‘ 4 , t i t in - 
_/s> and the 
no Iniuniitr. 


Bl/T I T V.R*. S OBJ F c T F D, 

of the pari2* 1 woui-.j i >ie ti; 


that upon an indictment the poor 
ir part of the penalty : to which 


par, and the kh.?, f.ia alo:/-, yet '.he / fha'l have their thint part, though there is 


fuA Su* S. P. Ilex k. %n •, Mich. 
24. Geo. ?,. 

(l'\ ’1 i.i> re. of t'-.h. rr.f-.; Ir K:.!c, 


Hi. iff 

f. ,;»n' • y 

I'lti i : t 


I- .* ’ i. . Co Vi t 

T' 'id” 

. ! to 

Mi: 1 t 

■ic i r. 4 i 

•f,vw. n f - Ijut 

H.la hr. 0 

, -« », 


CCh f'.iit 

“ /. 


1- rr T< 

< ;» 

■ and in 

the 1 

:ra'.-i'i 1 

<* 

ft * a 

n.y r. 

K per iK'i'i." 

In til 

•j cafe nr 

/■.'r.r v. Hiit'f 

it ft, l.Sbrtu. 

V)')- 

the : 

rniin-it 

ir.ll <■! t 

'i ; f t'.nf. Cnje 

ic dr 

, ■ i- . r\ . 

.... j 

ir. RcZf 

v. Ai inning, lit tap. 

4 ? • f 

Cl. ..ji *. 

u •» t* 

lv deny 

it i.. !>e Jaw ; 

Slid i 

n /•>.'. 

tr • ifb 

.% T. Harr. lip. 543. 

i.l. 1'. 1 

, Maj. v; 

i I- J. . 

4 t» fU 

. .j , l.i 

irit it had been 

til'it r 

‘ m.-'iiy 


: —— I . 1 

•- i,i>v upon 

til!. 

in'.j At 

fur ;* • 

n»A-.- 

to h j, that 

wl urre r.tw c t 

•T. - L . 

.rc 

■ 11. hi ted by a 

gene; 

Sl piOl.l 

1. •. ... 

wi *—> 

<ri>«lr tir ! 

;n a ftatute, 


an indidhv.cnt will lie. 1. Burr. r4$. 
ili.tt if a ftatute )>iefC;il>e a particular 
modi: i,f punifhin;' an del of furli 
p.-uiU.uLr n.irde i. cumulative, and does 
nor take away the I'cmv.r runctiy, 
2. B;.:r. 79.9. j but that where a ltateiy 
«ii.irri, that the doiiii’ an adl not punifli- 
rible before fh-.ll for the future be j»*j- 
niBittl in fnth anil fuoh a particular 
manner, then the commcmjliw m< thotf 
hy indiclnunt eai.r.r. !:c purfued, 
2. Burr. ?o3. i- 34. ; for v.-tiertve^ 
v :v djrtci- I:. eieaicd hy B.itute, and a 
fpai.il juvifdrtion cur of tlu: com ic of the 
c<minion J iw is piefctiherl. it muft he 
follr-wed. Hartley v, ffucker, Cowp. 
524. See alfo Cw.vp. 650. 3. Term 

Hep. 44a. 


TWISDEN 
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Twisden fa id, that lie knew it to have been adjudged etherwife 8 

at Serjeant's-Inn ; and that where a ftatute appoints the penalty to 
be divided into three parts; one to the informer , another to the 
kint ?, and the third to the poor \ that in fuch cafe where there is 
no informer, as upon an indictment, there the king {hall have 
two parts, and the poor a third. 


* The Kinp- again ft Baker. 


* r * - i 

L oj j 

Cafe 83. 

AN Indictment in Hull for faying thefe words, viz . that Slandering a 
h*- u whenever a burgefs of Hull comes to put on his gown, corwaration « 
w Satan enters into him.”— Levin/, moved, that thefe words ,c ' iiul -’ 1 l,n 
would not bear an indictment—J vej.yngk, Chap jujtice. 

The words are afeanda! to (Government. S. C. Ktb * 

594 * 

“• Mod. 139. 5 ?. Mod. 270. 11. M<>d. 166. 105. 12. Mod. 414. r. Ld. Ray. 153. a. Ld. 

Ray. J020. 1360. Stra. 420. 617. 1152. 1168. Fort. 206. 2. Salic. 698. j. Term Rep. 316.* 

Levin/. The indictment concludes, <l in malum exemplum An indictment 
Cl Jnhahitantium whereas it fhould be, t£ quamplarimorinn u-h~ k! x f ° 
<c ditoruni domini Rtgis in tali cuju delinquent,, urn ”—Aral l.-r ilie 

this adjudged naught. 


he 

t,: iriii shitants,’* 
is bad. to. Mod. 186. 


Cafe 84. 


Anonymous. 

WT SDEN, "fu/I ice. If the defendant in an aft ion of Ah 
rent plead ml debet , he may give in evidence a iulpeu....n " 
of the rent. i’.al. 11S. 


- Evidence on 
/ , /, /».-/ 


Annies againft Chambers. 


n .c. . 

V-- IrltG t 


85 . 


A PARSON libels in the fpiritual court againft l'evcral of Turfh not 
_ his pariliiioncrs for tith,:-tu)f: they pray a prohibition. 

Kelynt, r, Ch:tj j/i./hu:. Turf, gravel, and chalk, arc part or n ' 
the freehold, and not tithable. 

The Court granted one prohibition to all the libels ; but or- Prohibition, 
dered the plaintiffs to declare fcvcrally. S. C. *. Keb. 

* cqG. 

March, 58. 94. Yclv. 128. 2. Mod. 77. 12. Mod. ^j. 2. Vern. 46. Abr. Eq. 366. 

I. Ed. Ray. 13/. 

Maleverer, late Sheriff of York, again ft Rcdfhaw. Cafe 86. 

7 rinity 'Term, z I. Car. z . Roll 1511. 

T^KBT upon a bond of lfrty pounds : the condition was, for A band 

appearing at a certain day ; concluding, that if the party ap- 
peared, tiien the condition to be void. The defendant pleaded the a v ,arry appear, 
ilatute 73. Hen. 6. c. tj. ‘ l then the con- 

** ditior fn lie void,” is good; lor the latter werris limit be rejected ns furplufage.-—S. C. i.Sid. 
496. S. C. 2. Saund. 78. S. C, 1. Vent. 39. S. C. 2, Ktb. 536. 596. 625. Hob. 14. 
x. Ld. Ray. J. Vv’ilf. 351. 

U 3 


Coleman, 
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MALtmti 

agairfl 

R.ED5H AW. 


^ C 36 3 


Cafe 87* 

ToaflYult and 
battery lire 
defendant may 
plead it w?.s in 
defer.re c>f Lis 
polTeffiun ; but 
jl he fay-, 
mtolliier hjuhuxi 
fecit inlletid of 
ino'liter >>;«>ius 
impsj/it, it is b.-.d 
on duT.mrcr. 
S.C. 1 .Sjl. • 
,S.C. i.Lev.zSi. 
S.C. 2 K.eb.597, 
a.Ro.Ab. 54S. 
N. Lutw.2.87. 
470. 481, 

Z 1, Mod. 229. 
|. Li. P.ay. 6a, 
j.utiv. 4483. 


Coleman. The bond is void by the exprofs words of the 
ftatute, being taken in other form than the ftatute preferibes. 

Kelyngk, Chief JtiJtlce. If the condition of a bond be, “ that 
<e if the obligor pay fo much money, then the condition to be 
“ void,” in that cafe the bond is abfolute. 


Twisden, JuJlice. I have heard Loud IIobart fay upon 
this occafion, thatbccaufe the ftatute wouid make fure work, and 
not leave it to exposition what bonds fhould be taken, therefore it 
Was added, “ that bonds taken in any other form fhould be void:” 
for, laid he, the ftatute is like a tyrant-, where he comes he makes 
all void; but the common law is like a nurjingfather , makes void 
only that * part where the fault is, and preferves the reft. 

Kelynge, Chief fujlice. If the condition had been, K that 
« the party fhould appear,” and had gone no farther, it would 
then have been well enough. 


Twisden, fuflicc. Then why may not that which follows 
be rejected, as idle, and furplufage ?— Cur. advijare vu\t (a). 


(<a) Bythe 23. Hen. 6. c. 9. nofherifft, 
Sec. (hall take any obligation of perfons 
in their cuftoHy hut only to themftlves, 
by the name of their office ; and upon 
condition - written, t\. s r the faid priso¬ 
ner (hall appear at the day and in the 
place app intid !>y the wiii ; and con¬ 
cludes, that if they take any obligation in 
otlierform it /hall be void. The objec¬ 
tion in th ; s cad- war, tb.it the bond made 
the i-'Kditi' ■!, ir.fl-_.id ot tie obligation , 
Vu!'l, and tncref'jre was net in tint form 


preferibed by the ftatute; for that al¬ 
though the obligor appeared at the day, 
yet the condition only being made void 
by that appearance, the bond would 
remain (ingle and in force. But the 
Court were of opinion, that the bond 
was good ; for that the words ** then 
** this obligation to be void” might be 
rejected as furplufage; and judgment 
was accordingly given for the plaintiff* 
S. C. 2. Saund. 78. S. C. 1. Sid. 456* 


Jones ayyuhifl T refill an. 

A N act ion of tretyafs of aflault and battery. The defendant 
^ pleads, fry. a/fan If demefne. The plaintiff replies, that the 
def;ndariL would ’nave forced his boric from him, whereby he did 
molLt-r infuhuM far err upon the defendant in defence of his pof- 
flifion. l*o this the defendant demurred. 

MuRF.TON, f itf hce. AldliUr iafultum facere is a contradiction, 
Suppoi’e you had faid, that me! iiter you ft ruck him down. 


Twisden, fujtice . You cannot juftify the beating of a man 
in defence of your pofiefiion, but you may fay that you did molliter 
manus imp.in re, cY. 

Kelynge, Chief fuftice. You ought to have replied, tjtat 
you did rnolLior mania importere, qna eft eadorn tranfgrejfio , 

The Court, Querent nil capiat per hillam , unlefs better 
caufe be Ihown ttys Term, 


Leach 
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Leach agahifl Morris, Txccutor cf Adams. 

Michaelmas Tsnn, 21. Car. 2. Roll 619. 


Cafe f> 3 . 


7 N an aflion of debt for not performing an award., the plain- a declaration in 
tiff declares, that inter alia arbitration fait , idc. Twisdln, pfht, that 

’Jujlice. That is naught (a). into an* it was 

aw-ir !ed, is had. 

S. C. 2. Kch. 601. (>2‘\.bzQ. i Lev. 292. 1. Sid. 1G1. Comyns, -j' 5 ?. C47. 2. I'cer. Wms, 

45*. 3. Peer. Wms. 1S7. 19c- 361. 

(*) If is fait! 2. Keh. 6or. that Dig. “ ArMtrimvnt,” (1 2 ) and (I 5.) 
judgment on demurrer was given for the Kyd op Award?., page 198. and j. Lurr, 


plaintiff. And fe« Litt. 312. Comyn’s Rep. 280. 

Jackfon and Crifp cigainjl the Mayor of Berwick. 

'Trinity 7 erm, 20. Car. 2. Roll 

A N atftion of covenant is brought ygainft the mayor, hu’-pcf’’S 
^ and corporation of Benvtck upon an indenture of <• i.., 
wherein the plaintiffs declare, that tne defendants did dwniie to 
them a houfc in Lerwick with a covenant, t.hat the plaint in's fiould 


Cafe* 89. 


‘O' 



1 n 

•' ant on 

1 .. 

. - -e ; r. 

J V’ fL. t 

:i bnos in 

J't 

.h, and 

ri.C t 

■i.-cd on a 

i-v. : 

•iiigp.cd 

in i-‘i< 

'.vick, ths 

* i 

«-» I 

.*» / J 

plaint! 

ii, on a 

fug.'?. 

'.ion t!at 

f'tt ii i 

\R , i ill 

S: e,\u. 

.3 may 

ci::, ,1l>: 

: tin i.e>:ue 

to the 

>:t ad» 

jo.'niiii 

county. 


s. e.• 

. Sid. 

3C r. 462. 

• ( ' 

1. Lev. 


n't re facias into the next county : upon which tncrc is a L; iaJ. 
Jokes conceived this to he a mif-trial , and that the venire 


not aided by 
great eft of 
another pi 
another couu 

mon law, this venire facias is ie>t well awarded, i rely upon. Dow- ;S. 90. 
date’s Cafe , 6. Co. 46. /fan action be brought upon a ir.wu; done s * c - 
out ofjihe kingdom, the trial will be where tin* aid ion is laid. In * jV ^ b 

our cafe, the ail ion is grounded upon an indeniure fiippolLd to he f a2t 

made within the county of York ; but iiiuc is joined u,,on a matter l*rrt. 64. 6S, 
done out of the kingdom, lorfo Berwick is. This ilia-.-, I conceive, 1 w- 
ought to be tried where the aflion is laid. Ii is true, in the cafe of u ‘ ^ 4 °* 
Wales , the law is otherwife ; for I find, that Wales is parcel of the *’ 

Vaugh. vac. 2. Saund. 193. R.nm. sc6. ]. l.cv. 291. 12. Mod. 7. 8. Mod. 374, 

10. Mod. 30. 325. 6. Mod. 194. r. Ld. Ray. 331. 581. 2. Ld. R iy. 1214. >4 i :4ilf. 
* # Sa!k. 183. j. Stra. 418. 933. 630 704. 2. Sira. 9C4. 3. Lurr. 1 3 ; . j.Ccni. Dig. 
“ Adlion” (N 12.). Cowp. 17S. 409. 51c. Rex -v. Amory, 1. Term Rep. 363. 3. Teim Rip. 3S7. 


(a) The 16. & 17. Car. 2. c. 


:;nd fee j. Vent, 58.90. 1. Sid, 381. meni’’ (ii 3..) 


2. Lrv. 164. 1. Com. Dig. “Amend- 
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j * 


Tackson and realm of F.n?Janf though the king's writs do not run there. But 
Crisp Berwick is part of the realm of otlcnul, and w;s conquered by 
kincr Edward tier Fourth , and a els of parliament name Berwick. 

Tut %: a y o r W'rrcri Calais was in pc 111 ill on of the kings of Enyjmid, and mv.at- 
cr Berwick. terar ;R n g within Calais came in ifi’uc, was ever any venire facias 
awarded to Dover ? 

Twjsden, ju/ilcr. There are two precedents of fuch trials, 
one in 12. Eliz. Foil. 6 >0. and in 2. Roll. 1*7. I have afked my 
brother Withkisgton, who is a knowing rnan, how it came to 
pals that Berwick was put into acts of parliament ? lie faid, he knew 
no other reafon than that the Recorder of Berwick was at firft in 
parliament and defired it, and therefore it hath cont inued ever iince. 
— Mr. Weston laid, that the cafe of Shirley v. Sackrcl, Cro . 


Eliz. 465. was an authority [a). 

(3) In Trinity Tern* 22. Car. 2. 
the Coart was of opinion, that the 
veni § was well awarded to the adjoining 


county, t- Vent. 90. and judgment was 
ultimate lv j-iven for the plaintiff. Ray. 
174. 1. Lev. 252. 


The delay of the In this cafe it happened, that during ‘he Cur. ar.vifare vult , one 
C(!t in g.vsng of the nlaint’il? died: and the uiu'ftu :< v.as.V hat fir ould hr done ?.— 



ixif-t to t! v time of the continuances.—It was put oft for couuiel 

3 2 . A 10 * 1 . i V'-.'. . . 1 • * / . \ 

J t(j oc he:. 0 :i ;ci />). 

t . • t ,• 1. V ' 

X. Lu. ivo). 09"* 2. 1 • d. i.'iv. i .j» ^o i j* Si!>i. 1 1 _~ 


Luir. 277. 


ViS Of CpT 
■ t! c :■ 


s'.'P. 


(0 The Corner 
tin* ri - 1 ' h. i ••'in.. 
mrr.t c.u ;!.i r., l->.- en-f-r.d 
Lctii In.Witdiauiy giver. or>. tin; rttui n of 


«IS 


the /- Vent. 90. ; for that it 

i ! 1 nrtaiort’Hir that the delay of 
... i '■, t i]i.;uhl pirjud.ee the plaintiff. 
1. Sid. 


Cafe 90. 


A tin?'.' rtf-.-nd-/ 
cannot plead 
again!! the 

Crown. 

Bl. Cum. 
uO. 2 . 3 . 


h.;ri.’.7? Vv heeler. 

2 ln/zr 1 20. (.cir. 2• Roll $~0 

QERJFAXT MAYXAKU was about to argue in this cafe, 
taut tlic rJidue of the term was not forfeited to the king. 

hr.LYNCF, Chit l C f ufllcr. BROTHER MAYNARD, VOU Would 
do w* 11 lobe advif'd, whether or no you, being of the king’s 
com. Ill, otc.ht to argue in this cafe againit the king ? 


Mays'*J tr» anfwcred, that the king’s counfel would have but 
little to do, if the y fhould he excluded tr. fuch cafes ; and fckat Ser¬ 
jeant Ckkv argued llavilaruds Caf<\ in which there was 
like qudiion. 

Tv;:: oen, JuJlice. In Stone v. Newman , I know the king’s 
counicl did a] cue" again ft c flutes coming to the Crown : but if my 

TORD 
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Lord thinks it not proper, my brother Mayn ard may give 
his argument to tome gentleman at the bar to deliver for him. 

Afterwards, in Eafter 7 crm 22 . Car. 2 . 1670, the cafe came to 
be argued again.— Jones argued for the plaintiff in the writ of 
error:— First, Whether this fettlcment be fraudulent or no ? 
That fraud is not: to be pi dinned, he cited the Chancellor of Oxford* s 
Caff 10. Co. 54. and the Call* of Crifpe v. Pratt, Cro. Car. 550. 
But for the second point, he held, that here is a trull for¬ 
feitable to the king *, and he quoted Sir fohn Dacomifs Cafe , Cro. 
far. 512. That the trull in this cafe is forfeited, he proved from 
the nature of a trull, which is an equitable intereft, or a right of 
perception of the profits of an eflate : the c flui que trujl hath jus 
hahendi, ft jus difponendi. And though he that hath a trull, hath 
in law neither jus in re, nor jus ad rein, yet in equity he hath both. 
In equity, whatever I have a right to difpofe of, I have a right to 
take the profits of. For if a man make a conveyance to the ufe 
of one and his heirs, in trull, that he lhall convey over, though it 
is not cxpreflld that he lhall take the profits, yet iiefnall take them. 
Now in the fecond provifo there is a double exprefilon ; one that 
amounts to a revocation, the other amounting to a difpobtion or 
limitation. Now !• ■ that hath a power of difpefition, hath a right 
that imy be forfeit*-d : and theu’o-*'* the Duke of AsrjslPs Cafe 
comes not to this, for we are not in H* power of ; - T revocation ; I 
decline that, but we are in a power of mfpofition. Now this is good 
byway ci uud. In i aw indeed fuch a provilo is naught, but in a 
trull the intention Cf th.; parties carries it. 1 obfervein forfeitures 
at the co.union law, where a man hath only jus dijfronendi, though 
he hath no eflate, yet he may forfeit it, Pie. Com. ?. 60. A man 
is pofiefled of a term in the right of his wife, though he hath no 
eflate himfelf, yet he may forfeit it: and the reafon is, becaule he 
hath jus dtfpoiicndi. If a man might byfueb. a difpofitionasihis pro¬ 
tect his eilatc from being forfeited, little land would come to the 
Crown upon attainders. "There are two badges of ownership : the 
one is a perception c f the profits, the other a power of difpofing ; 
both which are in our cafe ; and a favourable confirmation ought 
not to be put upon a deed for encouragement of traitors. 

W. 1 nninc-t o n contra. As for the first point, the fraud 
ought to be found ; and this leafe was made long before the at¬ 
tainder, or the treafon committed.—For the second point, 
the queflion will be. What our law calls a trull ? then 1 lhall ex¬ 
amine, Whether there was luch a thing in iVlayne at the time of 
his deceale ? A trull I find to be a confidence repofed in the per- 
fon, thj£ another lhall take the profits, and that the truilee lhall 
convey according to his directions: this 1 gather from thele books, 
fiz. Plowd. 352. Delamcrc* s Cajc, I. Co. 121, 122. Co. Lit. 272. 
Now if thele two qualities, or either, lhall fail in this cafe, then 
Simon Mayne had no trull to forfeit, for that the cafe will depend 

upon 


Smith 

againfl 

Wll EfcLER. 


./}■ b;ing pcflVf- 
fed of a term 
for eighty years, 
affigns part of 
the premifes, 
and fettles the 
refidiic in trujl 
on himfelf for 
life, with divers 
remainders over; 
provided, that 
if he had ilTue 
the trulls thould 
ccafe, and the 
affignmentbe in 
trull lor Inch 
ilTue, with a 
power of revo¬ 
cation. If si. 
commit treafon, 
the remainder 
of the original 
term i.-> only for- 
ft.i red during 
ills life. 

* C ,r-> 1 

S. C. Ante, 16. 
-S. C. 1. Freem. 
9 - 

S. C. 1. Vent. 
12S. 

S. C. I. Lev. 

277. 

S. C. 2. Keb. 
564. 60S. 644. 
77 ~* 

2. Inn.216. 

9 * CO. 121. 

r. And. 294. 
54 - 

Hard. 466. 
Raym. tzo. 

1. Roll. Abr. 
343 - 

2. Ro. Ab. 34.. 
March. 45. 88. 

1. Sid. 260. 

2 . Hawk. P. C. 
b 39 - 

10. Mod. itS. 
120. 359. 361. 
367 - 
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Smith 

#t» ij hiil 

VHurn. 


* [ 4 ° 3 


(*)7.Co. r;. a. 
Poph i«. 

And. 293. 
Moor, 3c3. 

^. Leon. 1 35* 
Palm. 433. 
z. Hale, 245. 
a . Hawk. 1 *. C. 
<43. 


(i) Latch, lex 


t 

(<) In the cafe of 
Kihbet v. Lee, 
Hob. 3 s z. 


upon the true (latino; the* words of the deed. For thefrfl provifo, 
it doth not cohere with any of thefe qualities; for by virtue of 1 hat 
provifo lie could not be feu! to have any right: he h;:ih no jus <Uf- 
psvnuli but upon contin rencies. If he hath no children, he hath 
no liich power; nay, if he have children, they nu’it he living at 
his death. Further, by thefe provifocs, if the contingencies do 
happen, he hath but a power to declare the rf s; he hath no inte- 
reft in him at all: Lkt.feii. 463, It is one thing to have a power 
or poffibilitv of limiting an intend* ; another to have an intend* 
veiled. 7. Co. Jl.and Moor's Rep. 30b. about the delivery of a 
ring; whcc they hold, that ;f r. iaai been to h:we been done with 
his own hand, it had nor been forfeited. i he C.ucof Sr Euivard 
C/ere is dure rent from our*; i \T. a man make a fi ofrment to 
the ufe of his lull will, or i-» tiv- u(e of fiieh perfons as fhnll be ap¬ 
pointed bv * his lad* v iM ; in tins e.ue he remains a perfect owner 
of the land. But if a man n .ake a conveyance, rdbrving a power 
to make 1 cafes, or to make an cjj..tc to pay debts, he hath here no 
intcr.il, but a naked power. The Duke of A 'orfolk's Cafe {a) is 
full in tiic point: a conveyance to the ufe of hind elf for life, the 
remainder to his fon in ta.il, with power ro revoke under hand anil 
feal, was adjudged not forfeited ; and yet he had a power to de¬ 
clare his mind, as in our cafe.— Puget's Cafe, Moor 193, 194. 

Kelyngf., Chief Ju/fice. If this way be taken, a man may 
commit treafon pretty cheaply. 


Twisden, fuff ice. Whoever hath a power of revocation, 
hath a power of limitation. The reaibn is, beenufe elfe the feof¬ 
fees would be feiled to their own ufe : Sir UiUiujn Shelley's Cafe 
(b). There is no difference betwixt the Duke of Norfolk's Cafe and 
this; only here it is under his hand-writing, and there under his 
props r ha nd -writing. 

Afterward, in Puffer Perm, 23. Car. 2. 1671, the Court 
delivered their opinions (Hai.e being then Chief Jttjlice). 

Moreton, j’uflier. I conceive the judgment in the common 
pleas is well given. As for the first point, whether this con¬ 
veyance made by Sir Simon Muyne be fraudulent or not, thecoun- 
fcl thcmfelvcs have declined it, and therefore I (hall fay nothing 
to it. For the. second, I conceive no larger interefl is for¬ 
feited than during the life of the father. If it be objected, that the 
father had by this provifo jus dfponendi ; I anfwcr. It is true, he had 
a power, if he had been minded fo to do, but it was not his mind 
and will. Now animus hominis ejl ipfe homo\ but he mufl not 
only be minded fo to do, but he mufl declare his pleafurcyj-H o¬ 
bart faith (c). If a man will create a power to himfeif, and impofe 
a condition or qualification for the execution of if, it mufl b«F 
obferved. Now here is a perfonal and individual power feated in 
the heart of a man. And it feems to me a ftrongcr cafe than that 

of 
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of the Duke of Norfolk (a) put in Eriglcf eld’s Cafc[b ), where yet Smith 
the condition was not given to the king by the ftatutc of 26. Hen. W”/* 

8. c. 13. f. 5. There was a later cafe adjudged of Warner v. Hynde ^ "."co.' ij. 
(e ); a cafe that walked through all the courts in Weftminftcr- Poph. 18. 
hall, there, by reafon ot the ip jo dcclarante , it could not be for- Moor j?. 

feited. (b) 7. Co. a. 

2. Kcb. 566. 

Rainsford, Juftice. I held it is not forfeited. My reafon is, T * Lcv - * 79 - 
Bccaufe the proviso is at an end and determined; for when he (0 Latch. 69. 
died and no will, there is an end of the * proviso. The altering I02 * 
of the old truft is to be done by Sir Simon Moyne , and it is infe- * r- 
parable from his perfon : nothing can be more infeparable than a L 4 1 J 
mail’s will. Moore 193. 

Twisden, Juftice. I am of the fame opinion. 

Hale, Chief Juftice, was of the fameopinion, That nothing wa "5 
forfeited but during Sir Simon’s life. The proviso, lie laid, did 
not create a truft, but pot eft at em difponendi , which is not a truft. 

He faid, he did not underftand the difference between the Duke of 
Norfolk’s Cafe and this.—Accordingly the judgment was affirm¬ 
ed ( d ). 


(d) By 7. Ann. c. z 1. and 17. Geo. z. 
c. 29. no attainder of high treafon ftnll 
extend to the difinheriting of any heir, 
nor to prejudice the right and title of any 
perfons, other than the right and title 
of the offender during his natural life, 
after the death of the Pretender and his 
Ions. James the Second married a prin- 
cefs of the houfc of Modena, and died 
at St. Germain’s 17 September 1701, 
leaving one fon, James Fransis, who 
piarried Maria Clementina Sobicflcy, 


grand-daughter to the King of Poland, 
and died in the year 1765, leaving two 
fons, viss. Charles Edward Lewis Cafj- 
mir Stuart, Count of Albany ; and Henry 
Benedict Stuart, Cardinal of York. Tho 
Count of Albany married a Piincefs of 
Stolberg, in Germany, and died at Rome 
31 December, 178S, leaving only a natural 
daughter, whom he had created Duchcfs 
of Albany. The cardinal of York was 
born at Rome on the 6 March, 1725 ; and 
is llill alive and unmarried. 


Afton’s Cafe. 


Ciifc QI« 


1 


Nacaufe wherein one Jfton was attorney— Kelynce, Chief 
Juftice, faid, that a man may dilcontinuc his aft ion here, before a £p, on after 
ana&ion brought in the common pleas: but if he do begin there, having pleaded 
and thenthev plead another aft ion depending here, and then they it as depending, 
difeontinue, I take it, the attorney ought to be committed for this ?J a ® 5n, ” f “ cy 
praftice.— T w is den, Juftice. When 1 was at the bar, error was fhe plr 1 sad^ll e 9 
brought, and infancy affigned, when the man was thirty years old; he n^U be 
and the attorney was threatened to be turned out of the roll. liruckoff the 

•• ROLL. # 

1. Sid. 84. 306. 1. Lev. 227. 298. 2. Lev. 118. 194. r. Saund. 23. 2, Saund. 74. Ante, 

*13. 2. Danb. 156. Nelf. Lut. 91. 10. Mod. 22I, 325. 2. Ld. Ray. 10x4. 

1. Salk. 515. 1. Com, Dig. “Attorney” (B 14.). Cowp. 829, 

The 


1. Bame*, no. 



Cafe 92. 

Thf. king is 
ifttitlec! to a 
eertiot ciri as a 
matter of right ; 
hut if the appeal 
be m.iclis by a 
fiihjec’t, it is 
matter of dtj'cr 
tint. 

S.O. T.Vcnt.f,}. 
Ic. Mod. 205. 

27$. 

jz. Mod. 390. 
4T5. 601. 64>;„ 
j. Ld. Ray. 2 16. 
469. 5.^0. 609. 
i.Ld.R.sy. t;; 1. 

*20?- 15 * 5 * 

^^afe t i \. 

In what o ifjs a 
vir-iv fhail be 
granted. 


• r 42 ] 

Calc 94. 

In ajjwnpjit r or 
money bad and 
received by tb „• 
defend an' for the 
plaintiff 't > thj 
life of the defend¬ 
ant, the Court, 
after veidift, 
will reject the 
latter words as 
repugnant. 
S.C.a.Kxb.Gis. 

1 . .Roll. Abr. 
in. pi. 4 * 

Crv. Jac. 690. 
Tf). Mod. 145. 
185. 2lO. 230. 
■sco. 

S. Mod. 140. 

12. Mod. 495. 

2. S.ia. 351. 2 
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The Calc of Adrian Lampricre and Others. 

CE R JK ANT NEW DIG ATE moved for a certiorari to rc- 
^ move an indictment hither from t: An/,ngainff feveral French- 
men for robbery. 

Kr: 1. yN r ; r-, Chief fuftice. Will it remove the recognizances 
there to appear ? 

Twisdkn, 'Juftice. I never kiv_\v inch a motion made by any 
but the king’:-, attorney o, "diciior. 

Rainsfo^d, . ear. is no indictment yet before a 

Judge of nlime. 

Kf.lyncw, ('.h:rf fn/ticc. A ou may he.vc a certiorari , but it 
mull not be delivered t: 11 the io.iiAment be found - and then the 
judge hath the prolocutors; there, and may bind them ever hither, 
audio the trial may be here. 

, Burr. SGi. 4. Burr. 245S. Covvp. 7b. 2S3. 3. Hawk. l’.C. 407. Dougl. 4x9. 


Anonymous. 
■-LYNG F, Ci.f j 1 . 


T£ F.LYNGE, C’.)i.f yrfiia:. A jury was never ordered to 'a 
1 v b * :u :" appearance, mileis in an —Twisdek, 

jf:tj]ici’. Teiitur ila-.il you h..ve it here but by content (a). 


(<z) Hut now by 4. Ann c. ifi f. S. 
lu ;my affirm brought ;.t Vv eft mi niter, 
“ where it fliall appear necellary that 
the jurors HxoviUi have a view of tlic 
“ nicHuages, lands, or place in queilion, 
in order to their belter underflanding 
** the evidence, the Court may order a 
“ fjxci.il writ of difti it.g-zs or habeas 
** co<-f»: f to ilHie, by which the fhciift' 
“ dull he comniaiided to have fix out 
“ of the firll tweive of tile jurors 11am- 


“ til in fudi writ, or fume greater num- 
“ her of tluni, at the place in qncAion, 
“ Jo me convenient time before the trial, who 
fliall havetlic matters in queflion fhtwn 
“ to them, by two per funs in the faid 
‘‘ writ named, to be appointed by the 
“ Court ; and faid fhciifi* fhall, by a 
fpecial return certify, that tlie view 
“ hath been had according to the coin* 
“ mar,d of the writ.” 


* Nofvvorthy avahifl Wyldcrnan. 

'“jpi.’IE plaintiff declares in an indebitatus a [Tumpfit. That the dc- 
fc'ui.iut was indebted to him i m fifty pounds for fo much money 
received of the plaintiff by one Thomas Buckner , by the appoint¬ 
ment and to the uj'e of the defendant. 


After a verdi& for the plaintiff—W1 nnington moved in ar- 
reft of judgment, that the plaintiff could not have an aflion for 
money received by the defendant to the ufe of the defendant. 

But becaufc it might be money lent, which the defendant re¬ 
ceived to his own ufe, though he was to make good the value to 
the plaintiff, the Court will prefume after a verdict, that it appear¬ 
ed fo to the jury at the trial. For where a declaration will beaf 
two conftrnations, and one will make it good, and the other bad, 
the Court after a verdict will take it in the better fenfe. — And ac¬ 
cordingly the plaintiff had judgment. 

5>o. 1 j. M(•>»!. 4S. 241. 273. 1. Ld. Ray. 669. 2, Ld. Ray. T223. 15x7. 

. S;ra. 1011. Silk. 213. Dougl, 5. 667* 

Williams 
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Williams agah?ft Lee. 


Cafe 95% 

AN actio* of account. —It was prayed, that the Court On a -writ of 
would giv 
being referred 
themfelves 

auditors are judges whether there be a voluntary delay or not. If 
they find the parties remifs and negligent, they muff certify to the 


ctio* of account.— it was prayee, that me ceurt on a w ittoj 
Id give further day for giving the account, the matter ««•»»* tlie A y- 
ferred to auditors. - -Twisdkn, *' 'fuftict \ 'The auditors DI11 ’^ 
js mult give further day.—K klyno k. Coup juficc. J ne a!> to enlarging 
ire iudf-res whether tiicre be a voluntary delay or not. If the time. 


Court that they will not account, 
i. Brownl. 24. 1. Pam,.’. 231. F. N. B. 116. Co. Lit. 90. 

Aatutes Weltm, 2. c. 11. and the 4. Ann. c. 10. 


I’cft. 65. 

2. Inft. 380. 

3. Bl. Com. 163. and fee the 


Roberts again ft Mariott. 

\Trinity 'Term, 22 . Car. 2 . Roil 9 


Cafe 96. 


*|\/TOVED to difeontimie an action of debt upon a bond.— Leave to dif- 

Kki.yngf,, Chief fu ft ice. \Ve will not favour conditions, continue after 

Rulkd, that the other fidefnould fhcwcaufe why thev fhould not i uc, ;: n,cnt on 

discontinue. ^ „ „ 

S. C. poll. *89. 

S. C. 2. Keh. 614. 61S. 702. S. C. 2. Saund. 73. 18S. S. C. j. Lev. 30:1. 333. 


The bond in this cafe was conditioned 
for the performance of an aw.it d, itu tju -,,1 
the award be ready to he delivered on the 
Ji' ft af M 1 v . A her oy r, and no award 
pleaded, the plaintiff in his replication, 
fhewing the award and the breach 
thereof, millook the day, and averred, 
that the award was ready to be delivered 


cn the twentieth cf Af iy. After de¬ 
murrer, and judgment nifi for flic plaintiff, 
the defendant fhevved tins »ni ,> ake. 
Rut the Court, on the prayo c.t the 
play-tiff, gave him leave to difeontinue 
the ;.Cli . *1 on payment of Calls. 2. Saund. 
74. Sed vide S. C. port. zet}. 


Buckly (igainjl Turner. 


* [ 43 'j 

Cafe 97. 


A CTION UPON the CASE upon a prornife. The* call* was, A proro : fe to 
** That Edward Turner, brother to the defendant, was indebted pay the debt cf 



money («). is fufhu>.ntiy 

After a verdift for the plaintiff it was moved in arrelt of judg- , , 

ment, that here is not any coiiiiueration s lor mere is no 1 ols to s c ? 

the plaintiff*in fending to profecutc, &c. nor any benefit, but a 61S. 6*>.i. 

difadvantage to the party that owed the money: b elides, there is Ante, tz, 13. 

an uncertainty whether, or to whom lie fhould feud. p f L * 6G - ,6 9 * 

J 284. 

T wf?DEN. Alii t ere profequi is well enough; for the plaintiff i-R°. Abr. 2^. 

njuft be at charge in if. Mod ' Z j6 ‘ 

J ) * 

Kelynge, Chief ‘ JnJiicc . Certainly it ought to have been *' ^1 ^ y * 
emitterct ; and if it be fo in the Oilicc-book we will mend it. aYVltay. 

735 * 759 - *087. 1. Stra. 94.592* 2. Stra. 933. 1027. Comyr.s, 115. 148. i.Com. D*g« 

«* AffUmpfit” (A 3.). 


(a) See 29. Car. a. c. 3. 


Twisden 



Buckly 

>Tu«M£R. 


Cafe 98. 
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Twisden, jufticc. This being after a vcrdift, if you mend 
it, they mult have anew trial i for then it becomes another pro* 
mife. 

« 

Jones moved for judgment, and faid he four.d the word mitts 
did fignifv to fend, forbear , ceafi: y or let alone ; as mitic me quajo, 
tc I pray let me alone,” in Terence: and in the Latin and 
Englifh dictionary it hath the fenfe of forbearing. 

Kslync; ;, Chief Juft ice. I think the confidcration not good, 
unlefs the word mitto will admit of that fenfe : if it have a pro¬ 
priety of fenfe to ligni fy forbear, in reference to things as well as 
perfons, it will he well. Whereupon the dictionary being brought, 
it was found to bear that fenfe. And Twisden, Jufticc , laid. 
If a word will bear diver:, fenfes, the bell ought to be taken after 
a verdift.— Per Curiam, Let die plaintiff’ take his judgments 

Richards agabijl Ilodges. 

trinity Term, 21. Car. 2. Roll 882. 

TAEBT upon a bond. The condition was to fave a parifh 
^ harmlefs from the charge of a baftard-child. 'Thr. 


Thc defendant 


To debt on 
bond to fave 

liarmlefi, and , _ . 

non damnific at us pleaded <c non damnific at us .” The plaintiff replies, that the pa- 
pleaded, if the rifh laid out three Shillings for keeping the child. The defendant 
plaintiff Rate rejoins, that he tendered the money ; and the plaintiff paid it de in- 
daniajt'/and'ihe J uri ^ fid propria : whereupon it *' was demurred. 

that "he lendeit d The queflionwas, Whether this rejoinder were a departure 

the money, and or no from the bar ? 

that the plaintiff* „ , ...... , - 

pain it rt hjini Saunders. It is a good rejoinder; for in our bar we fay, 

fuuf’op'U, -i . s that the pari/h is not damnified, that is, not damnified within the 

a liKtAnTiKE. intent of the condition. If i am to fave a man harmlefs, and he 

* £ ^ J will voluntarily run himfclf into trouble, the condition of my bond 

c „ ,. .is not broken : and fo our rejoinder is purfuant to our bar, and 

mows, that there is 1.0 nun dammhcatioa as can charge us. 

S.'c 1 -. SC KwbT wisdf.n, 'Jufticc. The rejoinder is a departure : as in an 
612. 61 q. " action of covenant for payment of rent, if the defendant pleads 
Cnmyn.' 553. performance, and the phnmiff reply, that the rent is unpaid; for 

1. Sauad. nC. the defendant to nj>in that it was never demanded is a departure. 

Strath 334 * You fhould have pleaded thus, that non fiuit damnific at. till 

, hAu" Rep. fuch a time, and that then you offered to take care of the child, 
2153. and tendered, tic .— J ud. ment for the plaintiff, nj/\ tcc. 

Co. Lit. 304. a. 12. M.v.. 54 .-,2. 1 . Mod. .•'.51. 2 7. ~*\). 1. Rd. - Ray. 30. 76. 234. 693. 

2. Ed. Ray. 1449. See Mi. ConlTo edit, of I'-Ui’s i*ooi La* iff voi. pags 403. 

f .9 • 

Cafe 99. Smith, Uucllyn, and Others Commiffioners of Sewers. 
An attachment rpjjry were broiudit into court by attachment, becaufe they 

lies agair.lt ■ , , , • 

commdfioners proceeded to line aperlon alter a certiorari delivered. 

of fewers for imputing a fine :‘fter a ctni-.rari dcliven-d.—S. C. 1. Lev. 2XS. S. C. 1. Vent. 66 . 
S. C. 2. K.cb. 635. $. C. Raym. 1S6. 1. S.d. 7S. 1. Sal!:. 201. C10. Eiiz. 91 5, Cro. Jac. 336. 

*• Mod. 331. 5. Mod.314. 2, iiawk, l'. C. 229. Bunb. 61. bpra. laCj. 

Twisden, 
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Twisden, Juftlce . Sir Anthony MiWtnay was a commiflioncr 
of fewers, and tor not obeying a certiorari was indi&ed of a pree- 
inunire , and was fain to get the king’s pardon («). And I have 
known, that upon ai#unmannerly receipt of a prohibition, they 
have been bound to the good behaviour. 


Smith, 

LLU ELLYN, 
AND OTKI.KI, 

Commis¬ 
sion k s c r 

SsttksVi 


Kelynge, Chief Juftice. When there are informations exhi¬ 
bited againft you, and you are fined a thouland pounds, a man which 
is iefs than it was in king Edward the 7 "bird’s time (for then a 
thoufand pound was a great deal more than it is now), you will 
find what it is to difobey the king’s writ. 


Afterwards they appeared again, and Coleman faid, the 
firft writ was only to remove prefentinents ; the iecond to remove 
orders ; and we have made two returns* the one of prefentments, 
the other of orders: a general writ might have had a general 
return. 

Kelynge, Chief Juftice. Before you file the return, let a 
claufe of the llatutc of 13. Eli*. c. 9. be read; which being done, 
he faid, that by the llatutc cf 23. * lien. 8. c. 5. (b) no orders 
of the commifiioncrs of lowers are binding without the royal alien t: 
now this ftatute makes them binding without it, and enacts, 
u that they ihall not be revelled but by other commilfioners.” 
Yet it never was doubted, but lh«t this Court might queltion the 
legality of their orders notwithltanding ; and you cannot ouft the 
jurifdidtion of this Court without particular words in acts or par¬ 
liament. 1'here is no jurifiittion that is uncontrouLblc by this 
Court. Sir Henry llunguic’s Caje (c) was a famous cafe, and we 
know what was done in it. 

Mo it ETON, Juftice. Since the making this ftatute of queen 
Elizabeth, thole calcs in Coke’s Reports have been adjudged con¬ 
cerning Chefter Alills (d). If commifiioncrs exceed their jurif- 
clidlion, where are fuch matters to be reformed but in this court ? 
If any court in England of an inferior jurifdittion exceed their 
bounds, we can grant a prohibition. 

Twisden, Juftice. I have known it ruled in 23. Car. i.that 
the ftatute of 13. Eliz. c. 9. where it is laid, “ there ihall be n.» 
« fuperfedeas , tdc.” hath no reference to this cafe but only to the 
chancery; but this is a certiorari whereby the king dotii com¬ 
mand the caufe to be removed, ct voluit that it be determined 
here, and no where elfe. 

The Court fined them for not obeying two certiorari’s , but 
fining them that brought them five pounds a-piece. 


The 13. Elia* 
c. 9. which 
makes t he order* 
of commif- 
lioners of ft were 
binding without 
the toyitl iijjimtf 
and enadts, that 
they Ihall not 
be reveiftd but 
by other com- 
miliioners, doth 
not thereby 
icftrain the 
Court of King’s 
bench,or oult 
it of irs 
general jurif¬ 
didtion over 
Ulji 1 iar courts. 

• f 45 ] 

I I . Co. 64. 

5. Co. 10;. 
Moor. C4 
Erulg. 63, f.}.. 
10. Mod. 4S 
54. 60. 1*7. 
34 /. 

2. Hawk. P. C. 

9 - 

Strange, 30z. 

2. Burr. ic^a. 


m («) Hetley v. Sir John Boyer, Sir 
Anthony Mildmay, and Others, Cto. 
J»G, i\d. 


(>) See alfo 3. Jac. 1. c. 14. and 
7. Ann. c. 10. 

(c) Cio. liliz. 5585. 

(d) 10, Co. 138. 4. Inft. 275. 


Anonymous 



Calc 100. 
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Bankrupts. 

JO. Mod. 20. 
iz. Mori. 446. 
si. Mod. 423. 
a. Vern. 293. 
706. 

Abr. Eq. 55. 
x. Peer. Wms. 
238. 682. 
a. Peer. Wms. 
500. 

3. Peer. Wms. 
Cuwp. 449. 

* C 46 ] 

Cafe 101. 


Anonymous. 

J ONES moved, that one who r.-as parti^r with his brother, 3 
bankrupt, being ar re fired, might be oruered to put in bail for 
the bankrupt as well as for himfelf.—T wispen, Jufiice. If 
there are two partners and one break, you fhall not charge the 
other with the whole, becaufe it is ex maleficio ; but if there are 
two partners and one of them die, the furvivor fhall be charged 
for the whole. In this cafe you have admitted him no partner by 
fwearing him before the conimillioners of bankrupts.—So the mo¬ 
tion was not granted. 

23. 182. 405. 408. 2. Stra. 995. 1157. 2. Ld. Ray. 871. 2. Ch. Caf. 139. 

Dougl. 627. And fee Cooke’s Bankrupt Laws, id edit. p. 550 to 557. 


* Rawlins’ Cafe. 


A judgment, CCROGGS, Serjeant, moved, that Rawlins having perfonated 
though acknow- *3 one Spicer in acknowledging a judgment, that therefore the 
1 edged m the judgment might be fet afide. 

name oi ano- • 3 0 ’ 


ther, fliall not 
be fet afide in a 
fummary way 
\intil the offen¬ 
der be con¬ 
victed. 

Hawk. 179. 

4. Jones, 64. 

1. V«nr. 301. 
3. Cm. 931. 
C10. Car. 236. 
Cio. Jac. 256. 


Twisden, Chief Jufiicc. The ftatute 21. Jac. 1. c. 26. §. 2. 
that makes it felony, does not provide that the judgment fhall be 
vacated. One 'Tymbcrly (a) e lb aped with his life very narrowly, 
for he had perfonated another in giving bail, but the bail was not 
filed. 

Scrooos, Serjeant , then moved, that the defendant had paid 
the fees of the execution, which the plaintiff ought to have done. 
—So the Court granted an attachment againft the bailiff. 

j. Hale, 696. Strange, 3S4. 


( ») Adjudged, after argument on a 
fpec ini verdidt, that it was not witl.in the 
tHiiite, hccaufc the hail not tiled, K:C 
the prisoner was indicted for r!. »rj-!r- 
meanor. Sid. 90. S.:c t. H-.le, C■';(>. 
i*r;tnge, 384. But the Ratine 11 . Ja. . t. 


e. 26- extending only to proceedings 
i* t >jut t, ii is by 4. Will. & Mary, c. 4. 
alfo made felony to perfonate any other 
perf.iii ns bail, before any judge of allice, 
or other eounnilfioner atithorifed to take 
bail in the country. 4. Bl. Com. 128. 


Taylor agahjl Walls. 

trinity Term, 2 r. Car. 2. Roll 302. 

'np ROVER and Conversion fo- decern parium tegular urn et 
*- valor umf Anglice, of tl ten ‘r of curtains and vaions.** 

Objection in nrrefr of judgment, x bat it is not certain what 
is meant bv u a pair” whether fo many two's or fo many Jets j 
and that in ITeb v. IVaJhburn ( a) u four pair of hangings” was 
S. C. 2 . Saund. held not good. 

74 

S. C. 1. Sid. 445. S, C. 2. Keb. 623. 640. S. C. j. Vent. 71. Poll. 289. J. Keb. 390. 
t. Vent. 106. 114. 3. K.cb. zj}. z. Show. 313. it. Mod. 66. i». Mod. 3.* Ld. Ray. 991. 
a. Sira. 738. 809. 

(*) Styles, 35*, 

T WISDEN, 


Oafw 10 0»9 


Titovn for 
•* ten p-iir of 
** curt aim and 
** valons," is 
bad, for uncer¬ 
tainty, though 
after verdift. 



Hilary ‘term, 21 . & 22 . Car. 2 . tn B. &• 

‘Twisdent, yujlice. I remember that 44 a pair of hangings” 
has been held naught. Trover and converfion 44 pro decern ovibus 
Xi et agnis ,” not exprefling how many etvcs and how many lambs\ 
ruled naught : another adtion of trover 44 de velis >” not faying 
how many, held to be naught. 

Saunders urged, on the other fide, that 44 ten pair of curtains 

and valons” is certain enough; for by 44 pair** fhall be under- 
flood twby and fo there arc twenty in all: if it be obje£ted, that 
it does not appear how many of each, I anfwer, the words 44 ten 
44 pair” fhall go to both: befides, it is after verdict, and there¬ 
fore ought to be made good, if by any rcafonable conftrudtion it 
may. If it had been ten fets Or ten fnits, then without queftion 
it had been well enough : now why may not a pair be underftood . 
of fets or J'uitSif or fo many as will ierve for a bed, if it (hall not be 
taken for a couple P They quoted fome cafes in which it had been 
adjudged, that in trover and converfion forfevcral things, though 
it did not appear how many of each fort there were, yet it had 
been held good. 

Twisden, yuftjce, acknowledged, that there * had Been fuch * £ 47 ]] 
resolutions ; but laid, that he knew not what to think of fuch cafes, 
conftdering the uncertainty of the declarations; Now the word 
44 pair ” in the prefent cal'e is as uncertain as may be, though a 
44 pair of gloves,”— 44 a pair of cards,’*— 44 a pair of tongs,” is cer¬ 
tain ; for the word applied to fome things fignifks more, to others 
lefs j and what fhall it fignify here ? 

But by THREE JUDGES, viz. Kelynce, Chief Juflice, Rains- 
Eord and Moreton, yuftices , who Severally delivered their opi¬ 
nions againlt Twisden, the plaintiff had judgment. 


Tayio* 

againfi 
W HI. 19 . 


Foxwift and Others, Executors of Pinfent, agahift Cafe 103$ 

1 remain. 


Trinity Term, 21. Car. 2. Roll 1512; 


ASSUMPSIT. The plaintiffs being executors, and two of If there be fe- 
them under the age of feventeen years, they all appeared by vers * 1 executor* 
1 attorney. The defendant thereupon pleaded in abatement, and the * h . cy , m * y a11 
plaintiffs demurred. ^ thoU&h 


First, An infant cannot make a warrant of attorney. 

Secondly, An infant appearing by attorney may be amerced 
profalfo clamore : and the reafbn is, bccaufe it docs not appear that 
he is under age; but if he appear by guardian or prochein ami, he 
fhgll not be amerced. 


fome of them 
are infants un¬ 
der feventeen 
years of age. 

S. C. poit. 7*. 
296. 

S-C.Raym.19f. 


Thirdly, the infant may be much prejudiced. 

For thefe reafons, and becaufe they laid the 
gone accordingly, judgment was flayed. 

^*S* ® 33 - 691. S. C. 1. Lev. 299. t. Show. 16S. 1. 

l.Keb. 750. C10. l’-.liz. 378. a.. Roll. 20-’. Cro. Jac, 202, 

Vol. i. K ' 


i.Sid. 449* 

. S. C. 2. Saund# 

practice had irz - 

S.C.i. Vent. 102. 
S.C.s.Keb.537. 
Roll. Abr. 2S8. t. Lev. xlx. 
a, Saund. ail. 

The 
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Foxwist akd The cafes cited pro and con were, Cro. Eliz. 424. Cro. 

again/* 441. x * 288. and Hutton v. Mafcall (/?), where a feire facias 
TrLmn. brought by two executors, reciting that there was a third, but 

(a) *. Saund. within age, it was rcfolved that all muft join ; and Colt v. Sher - 

* 1 1. wood (£), where it was refolved, that an infant executor cannot de* 

(b) Cited poll, fend by attorney. 

Twisden, JuJlice. Where there are feveral executors, and 
one or more under age, and the reft of full age, all muft join in an 
a&ion; and adminiftration durante minore ectate cannot be grant¬ 
ed, if any of them be of full age (c). 

again in Mich. Term, 22. Car. 2. and a rcfpnndem oujur awarded In Trinity Term, 19. Car. 2. 
port. p. 72. and 296. See alfo at. Jac. 1. c. 13. and 4, Ann. c. 16. 

Cafe 104. Hafpurt cigahift Wills. 


298. 


(*) See this 
cafe moved 


A rnftom that 
ail {hip* puffing 
by a certain 
wharf fhnli pay 
Xuch a duty is a 
bad cuftoin ; 
for this being 
tell thorough 
cannot be 
claimed without 
Ihewir.g a con- 
Jideration. 

* [ 48 ] 


S. C, t. Vent. 

** X • 

s. C. x. Sid. 
* 54 * 

2 . C. 2. Keb. 
624. 665. 


TERROR on a judgment in the common pleas. A fpecial a&ion 
was brought upon the cuftoin of wharfage and craneage in the 
city of Norwich : the declaration fets forth, that they have a com¬ 
mon wharf, and a crane to it; and then they let forth a cuftom, that 
all goods brought down the river, and puffing by, (hall pay fuch a duty. 

Coleman ebjefted, that the cuftom is not good, for that it is 


* u toll-thorough 


” which is malum tolnetum . 


Twisden, fifties. There is a cafe in Hob. 175. of a bad 
cuftom of paying the charges of a funeral, though the plaintiff 
were a ftranger, and not buried in the parifh. So here, if they had 
unladed at the key, they lhould have paid the whole duty; nav, 
if they had unladed at any other place in the city, there would have 
been fome reafon for it; or if die declaration had let forth, that 
they had clcanfed the river. At Grave/end they claimed a toll of 
boats lying in the river of‘Thames ; and it was adjudged in Parlia¬ 
ment to be malum tolnetum . 


The j udgment was reverf.d. 


Cro. Eliz. 711. Poll. 104. 232. Jones, 162. Moor, 575. 2. Mod. *43. 4. Mod. 320. 

Roll. Abr. 522. x. Sid. 2S4. 2. Sid. 178. 6. Mod. 123. j. Lev. 14. 3. Lev. 4^0. 

Port. 231, 232. 3. Lev. 425. 400. 2. Roll. Abr. 522. 1. Roll. Abr. 547. Wilf. 63* *96- 
Stra.1224. 3 - Burr. 14c*. 2. Will. 298. Ltougl. 119. 201. 21S. 616. See the cafe of Colton 
v. Smith, Cowper, 47. and Ld. Pelham Pickerf.pi, 1. 'term Rep. 660. 


I 


Cafe 105. Hefkett a/rahift Lee. 

Eafer Term, 22 . Car. z. Roll 408 . 

A common re- - writ OF ERROR was brought to reverfe a judgment 


b ywilfant'vn- ^ given in a common recovery in the county palatine of Lan¬ 
der a privy cafter. 

&eal is not erroneous, although on the record the guardian be admitted “ adfeouendum t '* aijd his 
appearance entered in [» 6 t»u\ p:r for. J j~S \ for the guardian docs follow the J'ui: of the infant in 
bit own per Jon. —S. C. -. Saund. 94. S. C. I. Sid. 446. S. C. 2. Keb. 627. S. C. I. Vent. 73. 
S. C. 2. Danv. 772. Pott. 246. 272. 1. Sid. 321. iiS. 252.446. Cro. Eliz. 323. 1. Lev. 

142. 163. Godb. 161. Cro. Jac. 641. Cro. Car. 307. 1. Roll. Abr. 731. Hob. ,96. 

# i. Jones, 318. Stiles, l itzg. 214. 12. Mod. 1, Cilb. Eq. Rep. 16. 8. Mod. 25. 

f. Mod. ioj. 153. 

WESTON. 
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Weston. The tenant in the common recovery is an infant , 
and appears by his guardian. But there is a fault in the admittance ; 
for he ought to have been admitted as defendant in this form: 
u scilicet, J.B. admittiiur per C. D. gardianum fuutn adcompa - 
rendnm et defendcndum ;** whereas he is admitted in the record “ad 
fequendum.’ ’ — THE second error is in the appearance ; which 
is entered in this manner: scilicet, qui admiffuseft ad[cqucndinv y 
l 5 'c.” (following the error of the admittance) “ ut gardianus ipf.us 
Thom m in propria perfond fud venit et defendit , &c.” fo that he 
is admitted w ad fequendum ,” which is the act of the plaintiff; and 
as guardian he defends. Which is the aft of the defendant: and 
Further, it is laid, that the guardian appears in propria perfond , 
which cannot be. Now I conceive that the alignment of the 
guardian* and the appearance of the guardian, is triable by the re¬ 
cord : and if the infant fliould bring an aftion againft his guar¬ 
dian, he mull declare that he was admitted to appear and defend his 
right. Now, Whether will this admittance ad fequendum warrant 
fuch a declaration ? I conceive it will not, and that therefore the 
recovery is erroneous. 

. Winnington. I am for them that claim under the re¬ 
covery. And I conceive this whole record is not only good in 
fubftance, but according to the Form ufed in all common recove¬ 
ries. If an infant tenant appear by guardian , cither as defendant 
of vouchee, he ihall he bound, as well as one of full age. * And 
if the guardian fa'nt-pleads or mfpleads , the infant hath an aftion 
againft him: 9. Edw. 4. pi. 34, 35. Dyer 104. b. In our cafe 
there is a common recovery, wherein the tenant is an infant , who 
ought to appear by his guardian : Whether the .admittance of him 
here by his guardian, be well entered or no, is the queftion ? The 
word w fequi” fignifies only Xo follow the caufe ; and the defendant 
doth profecute and aft : a venire, by proviib, may he taken out at 
the defendant’s fuit: 351 Hen. 8. pi. 7. So in a replevin the defend¬ 
ant is the profecuior; and the tenant doth fue in common recove¬ 
ry, and is the only perlbn that doth profecute an aft; fo that I 
think, the word is proper. It is true, one book is cited, where 
u profequendum” is void in an cjcftincnt: Cro. fac. 640,641. 
Sympfon’s Cap ; but that judgment is upon the point of prochein 
amy. T here is a precedent for me in 6. Car. 1. which I believe 
was*the precedent of this cafe. And Sir Francis Englcf eld’s Cafe, 
where the infant came in as vouchee, is the fame with ours. As 
for the fccond error aifigned, viz. that the guardian is faid to- 
come in propria perfond ; in the Earl of Newport’s Cafe , and in 
jEngle fields Cafe , “ propria perfond” is in the fame manner as 
here. N ow the law doth not regard fo much the manner of the 
admittance, as that a good guardian be admitted. 

• Twisden, fuflice. This is a recovery fullered upon a privy- 
feal from the king (a and upon a marriage fettlement upon good 


FTfsksTt 

tiguinji 

Liu 


*[49l 

Ld Ray. 11 j. 
232. 600. 
r. Vcrn. 461. 

1. Eq. Abr. 
283. 

7. Stra. 44$. 

2. Sira. ic-6. 
1. Peer. Wms. 
53 *- 

1. Peer. Wms. 

11 ■). 244. 257. 
387. 519. 549 - 
1643 -) 

3. Peer. Wms. 
206 235. 

Cr uifc on RecoV. 
148. 

2. Bac. Abr. 
553 - 

3. Bac. Abr. 

1 50. 

Sheph. Touch. 

49, S°- 
Cowp. 349. 


(a) See Hob. 156. 

£ 2 


sonfideration ; 



HtSKETT 

againjt 

hit. 


An infant can 
not reverfe a 
recovery after 
his full age. 

Co. Lit. 3S0. b I. Sid. 
<’ro. Car. 307. Salk. 567 
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confideration ; and therefore ought to be favoured. The word 
« fequatur” is as proper for the defendant as for the plaintifF. 
And for the fccond, the words “ propria per fond 1 * are well enough, 
being applied to the guardian, who does in proper perfon appear 
for the infant. For an infant to fufrer a common recovery, if 
it were res Integra , it would hardly be admitted. But if an in¬ 
fant will reverfe a common recovery, he ought to do it whilft he 
is under age, as it was adjudged here about two years ago, accor¬ 
ding to my Lord Cork’s opinion. 

Weston. If you {land upon that. Whether an infant, having 
fufFered a common recovery, may reverie it after he is of full age l 
I defire to be heard to it.— Cur . euivifarc vult ( a ). 

1. Lev. 142.. Pigor, 64. 166. Hob. 196. W 


!2I. 


Jones, 31?. 
Ciuife on 


Rscov. 14K. 

(a) The Court affirmed the recovery, 
S* C. 1. Sid. 44b. 


Ld. Ray. 113. 2. Bac. Abr. 51-4, 3. Eac. Abr. 136 

S. C. x. Vent. 74. S. C. a. Sautid. 94, 




* Tildcll egahijl Walter. 


C 5° ] 

Cafe 106. 

IVoad is fmali A VICAR libelled in the fpiritual court for tithe of woad. 
tithes, and by Barrei.l prayed a prohibition, fuggefting, that time out of 

cuftom may be m j n( j they paid no J mall tithe to the vicar ; but that finall tithes, 
1 nftead t ^ ie cuftom of the parilh, were paid to the parfon . —Twisden, 

oTtbe vicar. 'Jujlice. If the endowment of the vicarage be loft, fmali tithes 

S. c. z. Keb. niuft be paid according to prefeription. 

6zS. S. C. 1. Sid.447. S.C. 1. Vent. 75. S. P. x. Yem. 61. i>. V. Hutton, 77, 78. Port. zi6». 
4. Peer. Wms. 512. 


■See 2. Edw. 6. c. 13.. 


Cafe 107. Jordan c.?\unjl Fawcett. 

In debt againrt TERROR of a judgment in the common pleas. An a&ron of 
an executor a ' debt war brought in the common pleas againft an executor, 
,tlA of who pleaded fcvcral judgments; but for the laft judgment that he 

aiuTno^ffiets" 6 ^* P icads > he dot . h not ex P re(; ' here it was entered, nor when ob- 

ultta, without twined} to which plea the plaintiff demurred and had judgment_ 

allcdging in Coleman held it well enough upon a general demurrer.— T wis- 
What court, and den, Juftice. It is not good, for by this pica the plaintifF is tied 

b&d^on'^encral U P to Pk ad nothing but “ mil ticl record.” He might, if the 
dtmuTcr^ ntra judgment had been pleaded as it ought to have been, have pleaded 

5. C. 1. Sid. P er haps “ client, per fraudem ”—The judgment was accordingly 

4^ g .’ * * affirmed. 

6. C, x. Vent. 76. S. C. a. Keb. 632. • 


Sarnaby 



Hilary Term, ai. & 22. Car. 2. In B. R. 
Barnaby Love againft Wyndham. 

Trinity Term, 2 1. Car. 2. Roll 1605. 


Cafe 10S. 


T TPON an iflue out of chancery the jury find a fpecial verdivft, If a term be 
^ viz. That one Gilbert Tbirle was fciled of the lands in queftion d evifed to A. 
for three lives y and dcmifbd the fame to Nicholas Love the father, remainder to 
for a term of years y if the cejlui que vies , or any of them, fliould fo B fnr life> 
long live : that he being fo poflefied made his will, and devifed and if B. die 
them in this manner ; viz. to his wife for her life ; and after her without iffue of 
dcceafe to Nicholas his fon for his life ; and if Nicholas his fon b,s buti y 
Ihould die without iflue of his body begotten, then he devifeth i i !™ t ^ ioi J *vxr 
them to Barnaby the plaintiif. Then they find, that the wife was to C. is too re- 

executrix, and that file did agree to this duvife. mote to take 

efteft. 

And, Whether this be a good limitation to Barnaby or not? is s c T 
the queftion. Ab. 191. 

Jones. I conceive it is a good limitation to * Barnaby. I (hall * C 5 1 3 
enquire First, Whether a termor having devifed to one for life, S. c. 1. Lev. 
and after his death to another for life, may go any further? and *!/°- 

Secondly, admitting that he may go further. Whether the li- c * l * Keb * 

imitation in our cafe, which is to begin after the death of thefecond, s 3 ^ r Vent 
without iflue of his body, be good or no ? 7y . 

S C Sid 

For the first point he faid, thercafon given in Ploivelen (a) 
and in Coke (b) why an executory devife of a term is good in law, s. c. chan, 
is, Bccaufc the law takes it as devifed to the laA man firfl, and then Ke P* * 4 * 
afterwards to the firfl: man, without which tranfpofition it is not *' 4 * 
good ; for if it (hould be a devife to the firfl: man firfl, there ^* to ° A r * 

would be nothing left for the lafi but a pofftbility , which is not Palm. 50.* 

grantable over (c). Now then, if a man may devife a term after Poiltx. 29. 
the death of another, then he may devife it after the death of two *°- Co - * 7 - 
others. It is true, this cannot be in grants, for they are founded 37 * 

upon contracts, and there mull be a certainty in them, according i^v*^*'* 0 * 



contingency may 

upon a contingency, I take it that the authorities are clear : in the i "‘ Z78 ‘ zS 3 ' 
cafe of # Cotton v. Herle (e) it was fo refolved by three Juftjces } 9! Mod. aS. 
and alio in the cafe of Ret ho rick v. Chappel {/). As for the cafe iot. 124. 

of Child v. Bayly (g) I conceive it is not againft our cafe, for FitzK.314. 321. 

*• Vern. *34. 

304. 462. 2. Vern, 23. 38. 86. 151. 195. 362. 600. 75S. 766. Free, in Ch. 323. 4*,. Abr. 
Eq. 191. Ca. Tern. Talb. 21. 1. Peer. Wms. 1.98. 432. 534* 2. Peer. Wins. 608. 61S. 
622. 686. 3. Peer. Wms, 29, 113, 300. See 2. Danv. 523. pi. j. Lev. 25. 290, 1. Sid* 

37. 3. Lev. 22, 23. 

(a) Plowd. Comm. 5x9. 

8. Co. 94. 

(c) But fee 2. Burr. 1131, i.Bl. 

Rep. 251. 3. Peer. Wms. ,32. x.Scr.i. 

132. x. Vezey, 411. j and Jones 
v. Roe, x. H. Bl. Rep. C. B. 30. 
that a poflibiliry coupled with an inre- 
refl is devifabie. S. C. confirmed in 
B. R. on a writ of error, 3. Tu ra Rep. 3 s . 


(d) 1. Co. 156. See alfo Lord 
Stafford's Cafe, S, Co. 73. 

(0 1. Roll. 612. 

(/) Hilary Term, 9. Jac. 1. 3. Bald. 
28. Godolph. 149. 

(g) Cro. Jac. 459. t. R 0 «. Abr. 
613. i.Eq. Caf. Ab. 192, 2. Roll, 

Rep. 129. Palm. 48. 33j, 


E 3 


they 
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Lovr they held the devife to be void, not becaufe it was a contingency 

agMift upon a contingency, but in relpedt of the remotcnel's of the pofli- 

vKPHAM. hility, and bccaufe the term was wholly devifed to a man and his 
afligns ; fo that by the exprefs authority of the two tirft cafes, and 
by the implication of this cafe, I do think that a devife to a man 
after fuch a manner is good, provided that it do not introduce a 
perpetuity : fo that where there is not the inconvenience of a per¬ 
petuity, though there are many contingencies, they are no im¬ 
pediment to the devife. Therefore where a devife is upon a con¬ 
tingency that may happen upon the expiration of one or more 
men’s lives, and where it is upon a contingency that may endure 
for ever, there is a great difference. The reafon of the reftor of 
Chedingtons Cafe was becaufe of the uncertainty, for in cafe of a 
grant of a term there is a great uncertainty; but ours is in cafe of 
a devife, which is not taken in the law by way of remainder (a) j 
i T J fo that 1 conceive a contingency may be limited * upon a con¬ 
tingency, provided that it be not remote. 

The second point is, Whether this devife, thus limited, be 
9 good devife? Now I conceive the limitation is as good as if it 
had been to his wife for her life, and after her death to Nicholas 
for life, and after his death to Barnahy. I agree, that if thefe 
words tc if Nicholas die without heirs of his body” {hall not be 
applied to the time of his death, it will be avoid devife: but the 
meaning is, that if at the time of his death he {hall have no iflue, 
then, &c. Now that they mud have fuch conftru&ion l prove 
from the words of the will. The limitation of the remainder muft 
be taken fo as to quadrate with the particular eftate; as if there 
be a conveyance to one for life, and if he die without iflue to an¬ 
other ; this is a good remainder upon condition, and the remain-: 
der {hall refl upon the determination of the particular eftate, if the 
tenant for life have no iflue when he dieth : but if a man convey 
to one, and the heirs of his body, and if he die without iflue, to 
another, there it muft be underftood of a failure of iflue atany time, 
becaufe the precedent limitation goes further than his life. But 
admitting there were no precedent words to guide the intention, 
and that common parlanc e were againft me, yet if there be but a 
poflibility of a good conftrucVion, it {hall be fo conftrued; and 
they may very well be underftood of his dying without iflue of his 
body at the time of his death. In the cafe of Goddyer v. Clerk in 
this court (/;) 1 confels it was adjudged, that it would be under¬ 
ftood of a failure of iflue at any time ; but in our cafe, if you {hall 
not underftand it of a failure of iflue at the time of his death, it can¬ 
not have any conftru&ion at all to take effect. 1 think there are 
no exprefs authorities againft me ; thole that may feem to be fo I will 
put, and endeavour to give an anfwer to them. As for the cafe of 
Child v . Bayly , reports differ upon the reafon of that judgment; 

(a)»i. AiT. pi. 5. (£) Tiiniry Term, j*. Car. 1. Roll 1048. j. Ley. 35. 

(OX 
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for Croke fays (a), it was held to be a void devife, becaufe it 
was taken if he die without iflue at any time during the term: 
but Serjeant Rolle (b) goes upon another reafon; for he fays, 
it is void becaufe given abfolutely to the fon and his affigns be¬ 
fore. In the cafe of Leventhorp v. Jfoly ( c ), the remainder * there 
is (aid to be void, becaufe when he had dcvifcd the term to sf. and 
the heirs males of his body, it fhall go to the executors of sf. and 
the remainder there was to begin upon his dying without iflue at 
any time. The cafe of Saunders v. Cornifj (d) will not come to 
ours; for there were many limitations for life fucceffively to per- 
fons not in being, &c. In the cafe cited in the Firft Report ( ej, of 
an eftate for life limited to one, and to every heir fucceffively an 
eftate for life, the limitation was naught, becaufe it would 
make a perpetual freehold ; and nobody would know where the 
abfolute eftate fhould veft.—So he prayed judgment for the plain¬ 
tiff. 


Loti 

againft 

Wymdham. 


*C53] 


Coleman for the defendant. I conceive this to be a void li¬ 
mitation. Mr. Jones would make this a middle cafe. I fhall 
difeharge him of the firft point, though he has taken pains to ar¬ 
gue it: and I fhall reft upon this, that the limitation of a term 
after the death of a man without iflue of his body, is void. The 
cafe is put as a middle cafe to thefe two, viz. If a man pofTeffed of 
a leafe for years, devife it to J, S. for life; the remainder to f. A r . 
for life, the remainder to f. G. for life ; thefe remainders are good. 
But if he devife to f. S. and the heirs of his body, the remainder 
over, this remainder he admits to be void, becaufe it depends 
upon fo remote a poffibility as may never happen. Now I con¬ 
ceive it is the fame thing to limit it to one for life, and if he die 
without iffue, then to another for life, as to limit it to one and the 
heirs of his body, with a remainder over. He would tie it up 
from the o: dinary and legal conftru«Stion, viz. to iflue at the time 
of his death. If it be to be underftoodof dying without iflue at any 
time, then Childv. Bayly (f), and Cornijh's Cafe (g) are full authori¬ 
ties in the point. There a lcilee for years devifeth to one for life, and 
after to Williams , and his affigns, and if he die without iflue then 
living , the remainder to f. G. ; this they fay is good in cafe of a 
fee-fimplc, but they will not allow it in cafe of a term for years. 
Now Mr. Jones would by conftruiition bring the words “ then 
living*’ into our cafe. The legal conftru&ion * of the words 
“ dying without iffue’ 5 is, if there be a failure of iflue at any time 
* to come. In the cafe of Pell v. Brown (h J, if the words “ then 
living” had not been in the will, the calc had not been fo adjudged. 

Kelynge, Chief JuJlice. You go up hill a little. Can Bur¬ 
naby take fo long as there is any iflue in being of Nicholas V 
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•(*) Cro. Jac. 462. 

( 4 ) 1. Roll. Abr. 613. 

CO x. Roll. Abr. 611. 

(Jd) 1 .Roll. Abr. 6xa. 614. 


(e) 1. Co. 13 5. 

(/) Cro. Jac. 459. 

(g) j. Roll. Abr. 6x2. 614, 
(l) 3. Lev. 22. 432. 


F 4 


JONES, 
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Tones. He cannot, 

^fvNDHAM' Kelynge, Chief JuJlice. Then Barnaby's intereft depends 
ypon a contingency that may never happen. 

> Jones. I grant, if Nicholas hath ifliie at the time of his death, 

that Barnaby mail never take, but if he hath none he fhall. 

Kelynge, Chief Juftice. If I devife lands to A. for life, and 
if he die without iffue of his body, to B. A. fhall have an eftate- 
tail. So in this cafe the words and limitation are the fame, 
though, the devifor having but a leaf: for years, there cannot be 
an eitate-tail cf it (a): yet he intended not that Barnaby fhould 
have an ellate as long as there were any ifluc in being of Nicholas's 
body. 

T wit den, Juftice. It appears to me, upon the rcafon of the 
cafes that have been cited, that the remainder to Barnaby muft be 
void, becaufe of the remote pollibility, 


If a tenapt of a term devife it to B. for life, the remainder to £ 7 , 
for life, the remainder to D. for life; I have heard it queftione'd. 
Whether thefe remainders are good or not? But it hath been held, 
that if all the remainder-men are living at the time of the devife, it 
is good : if all the candles be light at once it is good. But if you 
limit a remainder to a perfon not in being, as to the firft-begotten 
fon, &c. and the like, there would be no end if fuch limitations 
were admitted, and therefore they are void: and fbmc Judges are 
of the fame opinion to this hour. ° 


If « Urn he 
deviled to j 4. 
J*f lift) with 
a void remain¬ 
der oyer, and 
ji.. die before 
the term ex¬ 
pires } Quarts 
If it fh^ll go to 
the pei f-.-nal re¬ 
presentative of 
the devifor or 
device ? 

4 L SS ] 

Port. I J r t , 

t. Sid. 45J. 

*. Roli. Abr, 

7.- Oo. 23. 

». Sid. 37, 


But then there will be aqueilion, To whom the remainder of 
the term will go, if Nicholas die without ifliie? Whether to the 
executors of Nicholas , or to the executors of Nr. Love ? 

If I devife a term to A. for life ; after the death of A. his exe¬ 
cutors (hall not have it, but it ihall go to the executors of the de- 
vifor : but if it be devifed to /l. generally, without faying w fos 
life,” it fhall go to his executors after his death. But a devife for 
life vefts in him only during his life, and you may make a limita¬ 
tion over.— Kelynge, Chief Juftice. I take it, that A. carries 
the whole term, when devifed to him for life ; becaufe an eflrate 
for life is larger than the longeft term.— Twisden, Juftice. * As 



vifor’s executors. But if he devife it to A for life, and if he die 
without iflue of his body, the remainder to B. what fhall become 
of the reverfion then ?— Kelynge, Chief Juftice. You Hart o, 
new point. 


(a) See, Mr. Ha- g'-iv?’* edition of Co. Lit, so, a. note ( 5 ). 


The 



lov« 

afrainjl 

WvKBJtAI ti 
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The Court. You fhall have our judgments this 

Term ( a ). 


(a)Thc whole Court were unanimously 
of opinion, that the remainder to Barnaby 
■was void. S. C. i. Lev. *90. for 
that as he could not take until the death 
of Nicholas without iflue, it was the 
fame in effed as if it had been to Nicholas 
sind the heirs of his body, with remainder 
to Barnaby j which devife would have 
been clearly bad, becaufe after a term 
is devifed to one, and the htinof bis body, 
no other limitation, nor any appointment 
of it by way cf executory devife , can be 
made ; for the lav.- will not prefume 
any term to have continuance fo long as 
iflue of the body may continue; and 
therefore a limitation in this refptft, 
after an indefinite failure of iflue, de¬ 
pends upon too remote a poflibili- 
ty. S. C. 1. Sid. 451. And it was 
certified accordingly to the court of 
Chancery, that Barnaby the plaintiff had 


no title. S. C. 2. Keb. 639.—-But fee 
the Cafes, Nichols v. Hooper, 1. Peer. 
Wms. 198. j Target v. Grant, 1, Peer, 
Wms. 432. ; Pinbury v. Elkin, 1. Peer. 
Wms. 565.; Forth v. Chapman, 1. Peer. 
Wms. 666 . j Pleydel v. Pleydel, 1. Peer. 
Wms. 748. i Maddox v. Stains, 2. Peer* 
Wms. 4 • 1. | Atkinfon v. Hutchinfon, 
3. Pet.r. Wms. 2 59. ; Sabberton v. 
Sabberton, Forrcft Rep. 55. 245.5 
Beaucerk v. Dormer, 2. Atk. 313.5 
Salten v. Saltern, 2. Atk. 376. 5 
Stafford v. Buckley, 2. Vczey, 181. 5 
Keiley v. Fowler. 6. Brown’s Pari. 
Cafes, 309. ; Bigg v. Rcnfley, 1. Brown's 
Chan. Cafes, iSS.j Sheffield v. ©very, 
3. Peer. Wms, 306 ; Lyde v. Lyric, 
1. Term Rep. 593. 5 Peake v. Pegdon, 
a. Term Rep. 720. ; Putter v. Bradley, 
3, Term Rep. 143. 


Knowles againjl Richardfon. 


Cafe 109. 


TERROR of a judgment in the common pleas in an a&ion upon 
the cafe for obltruifting a profpect. 

S ympson. The flopping of a profpe£l is no nufance, and con- 
fequcntly no action on the cafe will lie for it: Aldred's Cafe , 
9. Co. 58. is exprefs, That for obfl rusting a profpcdl, being mat¬ 
ter of delight only, and not of necellity, an action will not lie. 


An a&ion will 
not lie for 
building a wall, 
by means of 
which a profpeO 
is deftroyed. 

S. C. 2. Keb. 

611. 642. 


Twisdf.n, jfuftice. Why may not I build up a wall that ent ‘ * 37 * 

another man may not look into my yard l Profpedts may be R a y. 87. 

flopped, fo you do not darken the light.— The judgment was re- 6. Mod. 116. 

veiled. 3 * 4 - 

x. Sid. 167. 

I. Lev. 239. 248. 9. Co. 58. Hob. x31. Hutt. 136. Popli. 170. 2. Salk.459. Com. 5S. 

II. Mod, 7, S. 12, Mod, 2ij, 510. 519*635. 648. x. Ld, Ray. 737. 


Anonymous. 


Cafe no. 


*T*WISDEN> faflice. A man may be indicted for perjury in 
** a Court Baron, 

xz. Mod. 511, 1. Hawk. P. C. 3x9. 2. Stra. 108S. x. Ld. Ray. 451. 

196. 3 ix, 


Perjury. 

a.Ro.Afcr. 257 . 
3. Peer. Wms. 


Anonymous. Cafe nu 

J ONES moved to have a trial at bar for lands in Northumberland Trial at bar of 
of fifty pounds per annum.- —KeI.ynge, Chief JuJlice. It is a lands in North - 
^reat way off, and never any jury came from thence in your * mberlend,. 
time.- — 1 wt^djp.n, fujlice Byt I have been of count'd in caufes 2. Burr. 834. 

wherein nTcr.Rep.363i 
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Avcktmovs. wherein trials have been granted at bar for land 9 there. We have 
loft Cornwall ; no juries from thence come to the bar, and we (hall 
lofe Northumberland too.—The other fide to fhew caufe. 

*C5«] 

Cafe 112. * Anonymous. 

Attachment lies t^ELYNGE, Chief Ju/lice> upon a motion of Mr. Holt, faid, 
for arreftmg on IV j h ave known many attachments for arrefting a man upon a 
™ a J’ Sunday \ but ftill the affidavit contained, “ that he might have 

1 e Saik. 9 8*7. ** k een taken on another day.”— Twisdf.n, JuJlice . So for ar- 

6*. Mod. 96. refting a man as he was going to church to difgracc him. 
ij. Mod. 4. 111. 346. 8. Mod. 80. Cowp. 136. 1. Term Rep. 266. 


By 29. Car. 2. c. 7. f. 6. it is “ decree, fhall be void to all intents and 
provided, “ that no perfon upon tbs “ purpofes whatfoever j and the perfon 
“ Lord's day Ihall feive or execute, or “ fo ferving or executing the fame fhall 
** caufe to be ferved or executed, any ** be as liable to the luit of the party 
“ writ, procefs, warrant, order, judg- “ grieved, and to anfwcr damages to 
** ment, or decree (except in the cafes of 11 him for doing thereof, as if he had 
“ treafon, felony, or breach of the peace), “ done the fame without writ, procefs, 
“ but that the fervice of every fuchwi it, •* warrant, order, judgment, or decree, 
w procels, warrant, order, judgment, or “ at all.” 


Memorandum. 

Promotion of IN this Term Timothy Littleton, Serjeant atLaw y was 
Vtthton. i- made one of the Barons of the Exchequer. 

Rayrn. 1S5. 

Memorandum. 

Promotions of |N Eafter Term 22. Car . 2. died Sir Jeoffry Palmer, 
Finch and Tur- * Bart. Attorney General. —Sir Heneage Finch, Solicitor 
* tim General , fucceeded to his place j and SlR EDWARD TURNER, 

was made Solicitor General, 


TRINITY 



TRINITY TERM, 


The Twenty-Second of Charles the Second, 

1 N 

The King’s Bench. 


Friday , 3 June, 1670. 


Str John Kelynge, Knt. Chief Juft ice. 

Sir Thomas Twifden, Knt - 1 

Sir William More ton, Knt. Kjufices. 

Sir Richard Rains ford, Knt . J 

Sir Heneage Finch, Knt. Attorney General. 
Sir Edward Turner, Knt. Solicitor General 1 


Parker againjl Welby, late Sheriff of Lincoln. 

Trinity Term, 21. Car. 2. Roll 150 £. 
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Cafe 1. 


A CTION hpon THE case againfta fheriff for making a An aflion cn 

falfe return. The plaintiff fets forth, that one H 'rlght t he cafe will not 
was indebted to him in fixty pounds, and did promife to lie againft a(he- 
pay him, and that thereupon a writ was filed out againft him di- f ff for retum- 
recled to the defendant, being fheriff of Lincolnjhirc , who took ,ng 
him into his cuftody, and after fufFcrcd him to go at large whither ChenTe had let 
he would, and at the day of return he returned that he had his the party to bail 5 
body ready. . and he may it. 

war, or he may 

Jon£s. They have demurred to the declaration j which I P ,ead lhe • 
conceive to be a good declaration. For take the cafe, that there Ht ”' f’ 
went a latitat to the fheriff, and the fheriff took the perfon upon thouglThe can- 
jt, and let him go at large, nobody will deny but that an adlion of not give it in 

evidence on the general iflue.—S. C. ante, 33. S. C. a. Keb. 591. 6z6. 630. 657. 670. 

S. C. 2. Saund. 155. S. C. i. Sid. 4.39. S. C. 1. Vent. 85. Port. 227. ^39. 244. Cro. Eli*. 

460. • Moor, 428. 1. Sid. 22. 1. Lev. 214. 2. Lev. 28. 144. Cornyns, 13a. jj.Mod. 311. 

485. 494. 516. 527. 557. 379. 1. Ld. Ray. 309. 1. Stra. 423. 

efcape 



PAVKKX 

Igainjt 

Wfctiiy. 


[S8] 


4, Co. 1 zo. b. 
1. Sid. 24. 
Pb/l. 905. 
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efcape will lie againft him ; and when he makes fuch a falfe returri 
as here, viz. 44 that he has the body ready,” why will not an ac¬ 
tion lie for a falfe return? This is no new cafe, but hath been ad¬ 
judged in the cafes of Lang ton v. Gardiner , Aloor 428. and in 
Barton v. Aldcvjorth , Cm. Eliz. 624. It is at the plaintiff's elec¬ 
tion to follow the fherilf with amercements , or to bring his a&ion 
for th efo{fe return. And when this action has been brought for¬ 
merly, they were forced to plead the ftatute of the 23. Hen. 6. c. 10. 
none ever demurred generally. 

Twisden, juft ice. I remember a cafe of Franklyn v? An~ 
drtivs, where an action upon the cafe was brought againft a 
(lieriff for fuch a falfe return : he pleaded the ftatutc of 23. Hen. 6. 
c. 10. and they held in that cafe, that the fhcrifF could not return 
any thing elfe but cepi corpus ; and old Hodson, that fate here, 
remembered the cafe of Langton v. Gardiner , reported in Cro. 
Eliz. 460. and laid, the court did amerce the IherifF for a bad 
return ; but the judgment wa-. given in that cafe for the plaintiff, 
becimfc there was a traverfe aliter vel alio modo , which could not 
be, unlels a falfe return had been confelled ; and THE court or¬ 
dered judgment to be entered for *the plaintiff for that caufe. In 
the cafe of Frank/yn v. Andrews the Court held, That upon ifFue 
44 not guilty,” die ftatutc might be given in evidence: but upon a 
demurrer you ought to plead die ftatutc ; and the general demur¬ 
rer cannot be helped in this cafe, unlefs you will lay that it is a 
general law. IVhelpdule’s Cafe (a) is, that the ftatute muft be 
pleaded, becaufc it is a particular law: but it concerns extortion 
in all fhcriffs ; and the ftatute of 13. Eliz. c. 20. that concerns all 
parlons touching non-refidency, is held to be a general law; and 
it is not to be ftirred now : but if the point were to be adjudged 
again, perhaps we might be of another opinion. 

Kki. ynck, Chief fufiice. They have relied here upon the 
falfe return, and the general demurrer I take to be well enough. 

Mon eton and Rainsford, Jujlices , accorded; whereforo 
judgment was given againjl the plaintiff(b). 


(a) 2. Roll. Abr. 709. 5. Co. 

XI9. 

( b ) In the repmts of this cafe in 

tiers, Kel>U t Sidrijn, and I'cultis, 
It ‘ fald, that, judgment was given 
‘ l •- f'l iintiff, becaufc rite defendant 
cl not rifjd-d the jbtute 23. Hen, 6, 


c. 9.; but in the cafe of Sarhuel v, 
Evans, Trinity Term 28, Geo. 3, 
it was at length determined, that this 
llatute is a public aH t and therefore 
the Court will take notice of it, though 
it is not pleaded, x. Term Rep. 569. 


Lake 
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Lake again ft King. 

Michaelmas farm, 20. Car. Z. Roll. ill. 


Ca(c 2* 


T HE plaintiff brought an action upon the cafe for publifhihg If a petition t» 
a libel in which he was defamed, See. The publication was parliament be 
in delivering feveral printed papers, wherein the plaintiff was 
/hindered, to feveral Members of a Committee of the Iloufe of ail at \ lon w.lJ 
Commons. not lie for 

t t • W i * « • < • printing and 

Jones. It is true, W a man make a complaint in a legal way, dirtributing a 

noaction lieth againft him for taking that courfe, if it be in a number of copies 
competent court: but that which we fay is not lawful in this cafe, for th * “/* °/ rA * 
is his caufmg the matter to be printed and publifhed. Agreeable thT nuttcr^ba 
to this cafe are the common cafes of letters : If a man will write fajfg a nd fcan- 
a fcandalous letter and deliver it to the party himfclf, this is no daious. 
llander (a) ; but if he acquaint a third perfon with it, an action s. C. Hardres, 
will lie. So here, fince he will publifh this matter by printing 47 °. 
it, or if he had but written it, it might have been actionable; Sm *• Sld * 

for the Members ought not to be prcpollelfed (i>). s *c.*> Lev . , 0 

S. O. i. Saund. i-ji. S. C. z • Keb. 361. 46*. 496. 659- 664. Soi. 832. S. C. 3. Venr. 28. 
S. C. x. Danv. 196. Godb. 405. Yelv. 15.. 4. Co. 14. Hob. 25a. 1S0. FiUg.47. 57. •65. 
1*1,253. 11.tvI0d.99. 12.M0d.aj8. 1. Ld. Ray. 417.486. 

(<*) Sed vide 12. Co. 35. Ilob. 62. 

£15. Poph, 139. Salk. 418. 

(£) This Cafe having depended twelve 
Terms, judgmknt was given, on a 
demurrer to the plea in bar (by Halu, 

Chief yu/lice , T\v 1 s n e N and Rain srOK d, 

Jujlites ) for the defendant, on this point, 
vise. that it was the order and courfe of 
proceedings in parliament to print, and 
deliver copies, &c. of petitions a fur 
the/ ate refer, ed to committees. 


S. C. i. Saund. zf>. S. C. «. Keb. 
832. Sed vide S. C. t. Sid. 415. 
3 . Lev. 240. ; and between the fame 
parties an a&ion was maintained, and 
damages tecovered, for publishing a 
libellous anjtuer to tbii petition before 
it bad been prefented to the committee. 
Hard. 470. 2. Keb. 83 a. Vide Rex 

•v. Salilbuty, 1. Ld. Ray. 341. and 
1. Hawk. P. C. c. 73. f. 8. 12. 13. 
1. Term Rep. 110. 


* King agaitijl Standifh. 
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Cafe 3. 


A 1 


N ACTION UPON THE STATUTE OF PRAEMUNIRE for im- A defendant 
• peaching in the chancery a judgment given in the king’s againft whom a 

bench. The defendant demurred. judgment has 

been obtained 

BiGL*AND, /^r the def oliant. The queftion is. Whether the '»» the king's 
court of chancery be meant within the ftatute of 27. Eriiv. 3. c. 3. ? 

This queftion has been controverted formerly, but has not been ^ nu^uteof 
ftirred within thefe forty years laft paft : it concerns the chancerv praemunire for 
as it is a court of equity. Now the ftatute cannot be applied to bringing an 
the chancery as fuch, for it was not a court of equity at that time ; tinglijb bill 
and if fo, then muft the ftatute be applied to other courts where "lunce^mhef 
^•thcgravamen then was. Mr. Lombard in his “ Jurifdidlion of rdteved^gainft 
Courts,’* fays of this court, that u the king did at firft de- fuch judgment, 
“ termine caufes in equity in perfon, and about the twentieth though be 
“ year of Edward the Third, the king, going beyond fca, dele- 

plaintiff to enter fatisfattion on the record, and to pay him ids cofts 
6 . Cau. Lev. 241- S. C, 2. Keb. aoi. 66 t. ?8 

cW ; 


3. K 


dectee 

tgainit 

S. C. 1. Sid. 463. 

241. S. C. 2. Keb. 402. 66t. 7S7. Poll. 94. Hitrd. izo. Rr.ym. 227. 
221. 354* Cary, 4. icb. 2. Ld. Ray. 1361. x. Hawk. P. C. c. 19. f. ,7, 


u 


gat-d 
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Kino 

Ugainft 

Stanuish. 


*[60] 


a.Cro. 343. 
3. lnft. 124. 
l. Roll. Abr. 
3S1. pi. s. 


« gated this power to the chancellor and then he lays, u tie- 
« veral ftatutes were made to enlarge the jurifdiction of this 
lt court, as 17. Rich. 2. c. 6 . See/* But the chancellor took not 
upon him ex officio to determine matters in equity till Edwara 
the Fourth's time j for till then it was done by the king in perfortj 
or he delegated whom he pleafed ; lb that the gravamen of that 
ftatute could not be in the chancery. S f.condl y, It is not poflible 
that the king can be difinherited in his own courts ; and there¬ 
fore the ftatue muft be underftood of c^rts that Hand in oppo- 
fition to the king’s courts, and only for^p courts : but this court 
is, held by the king’s feal, and the judgments in it are according 
to the king’s conscience. Thirdly, It is laid in the ftatute, 
41 That the offenders fhall have a day given them to appear be- 
41 fore the king and his council, or in his chancery, &c.and' 
it is ft range that the chancery fhoukl give the remedy, if that 
were one of the courts wherein the offence were incurred. My 
fourth reason is from the penalty: the penalty is very rare 
and great; for they mull be put out of the king’s protection, their 
lands forfeited, and their bodies imprifoned at the king’s pleafurc. 
'The penalty is fitted well for thofe that draw the king’s fubjcCts 
out of the king’s jurifdiCtion ; but fo great a penalty to be inflicted 
for fuing in the king’s courts is not lb rcafonablc. If a man fue 
in the ecclefiaftical court for a matter temporal, * fhall he incur 
a praemunire f An action upon the cafe may lie when a man is 
miftaken in the court in which he ought to fue; but to make it a 
frtrmunire feems not fo reafonable *. the ufurpations of the bifhop 
of Rome were the caufe of the making of this ftatute, and all 
Other ftatutes of pratnunire ; 28. EJiv. 3. c. 1. 16. Hen. 6. c. 5. 

the complaint was all along of the bifhop of Rome’s ufurpations, 
but net a word of the chancery. Sir John Davies in his Cafe of 
Praemunire tells us, that all the ftatutes were made upon this 
occafion. Of all the attainders of praemunire , there never was 
one for fuing in the chancery : the great objection is from thefe 
words in the ftatute, tc or which do fue in any other court.” 
Now, fay they, this Iaft disjunctive muft be applied to this court, 
and not to the court or courts mentioned before ; but I anfwer, 
there were other ecclefiaftical courts within this realm betides 


that that was a (landing court, and had a conftant depcndance upon 
the pope here, and they were aimed at by this disjunctive : thofe 
courts derived their jurifdiCtion from the court of Rome and not 
from the king. There is an authority in the point in 5. Edw. 4. 
pi. 6. Now lor authorities, I confefs there arc great ones againft 
me; as in the cafes of Heath v. Ridley , Cro. 'Jac . 335. and Court¬ 


ney • v . Glanvily AE or 838. my Lord Co re in his chapter of 
Pr<rmunirc y and the Year Book 22. Edw. 4. fol. 3^. But the 
grcan.it authority againft me is the cafe of ‘1 hrogtnorton v. Finch % 
reported by my Lord Coke in his Treatiie of Pleas of* the 
Crown, chapter Praemunire (t/) ; but the practice has been con- 


-trary, 


(*) 3. Inn. 124. 
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trary, not one perfon attainted of a pramunire for that caufe. I11 
king James’s time the matter was referred to the counfel, who all 
agreed, that the chancery was not meant within the ftatute (a) ; 
which opinions are inrolled in chancery; and the king, upon 
the report of their reafons, ordered the chancellor to proceed as 
he had done (b) j and from that time to this I do not find that 
this point ever came in queftion : and fo he prayed judgment for 
the defendant. 

Saunders. As tofthat obje&ion, that at the time when this 
ftatute was made there were no proceedings in equity, I anfwcr, 
that granting it to be true, yet there is the fame mifehief} the 
proceedings in one part of the chancery are coram dom. rege 
in cancellated ; but an Engufm Bill is directed tv to the Lord 
“ Keeper,” and decreed : l'o that there is a difference in the pro¬ 
ceedings of the lame court. Hut admit that courts of equity * are 
the king’s courts, yet they are alt iff curia, if they hold plea of 
matters out of their jurifdidYon, 16. Rich. 2. c. 5. I. Roll. 
Abr. 381. There is a common objection, that if there were no 
relief in chancery a man might be ruined ; for the common law 
is rigorous, and adheres ftriiily to its rules. 1 cannot anfwcr 
this objection better than it is anfwered to my hand in Dotlor and 
Student, lib. 1. cap. 18. He cited 13. Rich. 2. num. 30. Sir Robert 
Cotton's Records. It is to be coniidercd. What is underftood by 
being impeached? Now the words of another act will explain 
that, viz. the 4. Hen. 4. c. 23. By that adt it appears, 11 that it 
“ is to draw a judgment in queftion any other way than by writ of 
w error or attaint.” One would think this ftatute fo fully penned 
that there were no room for an evafion. There was a temporary 
ftatute, which is at large in Rajlall, 31. Hat. 6. c. 2. in which 
there is this claufe, viz. u that no matter determinable at com- 
“ mon law fhall be heard cllwhero j” a fortiori, no matter de¬ 
termined at common law (hall be drawn in queftion elfcwhere. 
He cited 22. Eclw. 4. pi. 36. Sir Moyle Finch v. ‘ Throgmorton , 
2 . Injl . 335. and Glanvill v. Courtney : he put them alfo in mind 
of the article againft Cardinal Wolsey, in Coke's yurij - 
diftion of Courts. Tit. w Chancery." So he prayed j udgment for 
the plaintiff. 

KELYNGE, Chief Juftice. It is fit that this caufe be adjourned 
into the exchequer chamber for the opinions of all the Judges to be 
had in it (c): we know what heats there were betwixt Lord 
Coke and Lord Ellesmere, which wc ought to avoid ( d). 

(а) 3. BI. Com. 53. within the ftatute of praemunire, they 

(б) See the Appendix to 3. Chan, dropped all further proceeding* in ths 

Rep. 26.* caufe. S. C. 1. Lev. 241. 

(c) This Cafe was moved again in the {J) See the hiftory of the rife, progrefs. 
King’s bench to Sir Matthctu Hale, and termination, of this conceit between 
on his being promoted to the chief feat the courts of king't bench and c bantery, 
in that court; and the parties difeovering 3. fil. Com. 331 54. 
that, in his opinion, the matter was no; 


Kik« 

againft 

Stamdisn. 


* C 6t -1 


Port. 94* 


T urncr 
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Cafe 4. Turner againft Benny. 

Xu an aftion on A WRIT of error was brought to reverfe a judgment in the 
the cafe upon an common pleas in an aft ion upon the cafe, wherein the 
mgr cement 10 far- p] a j nt jff declared, That it was agreed between himfelf and the do- 
land^ generally, fendant, that the plaintiff fhould furrender to the ufe of the de¬ 
ar averment that fendant certain copyhold lands j and that the defendant fhould 
he furrendered p a y for thofe lands a certain futn of money : and then hefets forth; 


,ands * nto that he did furrender the faid lands into the hands of two tenants 
tenants of 'the °f die manor out of court, fecundum confuetudinem , £sf c. 

T ^uct/din^ m Exception. The promife is, to furrender generally, which 
&*<:. is fufficl- muft be *' underflood of a furrender to the lord or to his fteward $ 
*nt, without and the declaration fets forth a furrender to two tenants, which 
(hewing the j s m jmperfedt furrender, Cro. Car . 299. 

CtiflOR). 

»[ 62 j 

S. C« 1 • hCVa 
* 95 * 

S. C. z. Keh. 

666 . 

j. Roll. Abr. 

499 * 

Cro. Elir. 717. 

Crilb. Eq. Rtp. 

8. 13. 78. 96. 

UI. 

8. Mod. 352. 
a. Ld. Ray. 

a 145 


Kelyngl', Chief Juflice. But in that cafe there arc not the 
words “ fecundum confuetudinem^’' as in this cafe. 

Jontes. In Hilary Term 22. Car. 1. Roll 17 55, in the cafe 0/ 
Treburn it. Purchase two points were adjudged : First, That 
when there is an agreement for a furrender generally, then fuch 
a particular furrender is naught. Secondly, That the alledg¬ 
ing of a furrender fecundum confuetudinem is not fufficient; but it 
ought to be laid, that there was fuch a cuftom within the manor, 
and then, that according to that cuftom he furrendered into, &c. 
Accordingly is the cafe of Diverct v. RatcliffCro. L'liz. >8 S . 

Coleman, contra. Wcdofay, that we were to furrender gc- 
1. Pear. Wins, nerally ; and then we aver, that actually we did furrender f ecundum 
1 fi. 61. 280. confuetudinem ; and if we had faid no more it had been well 
enough : then the adding, 44 into the hands of two tenants. See.” 
1 take it that it fhall not hurt. Bcfides, we need not to alledgc a 
performance, becaufe it is a mutual promife; and he cited the 
cafe of Camphugh v. Bratbivait , Hob. 88. 106. 

Twisden, fnflice. I remember the cafe of Trebum \ he was 
my client j and the rcafon of the judgment is in Combe's (la/e y 
becaufe the tenants are thcmfclves but attornies. And they 
compared it to this cafe : I am bound to levy a line ; it may be 
done either in court or by cominiftion, but I mull go and know 
of the perfon to whom 1 am bound how he will have it, and he 
muft direct me.—-In the principal cafe the judgment was affiance, 
»{//, &c. 

Cafe 5. Turner againf Davies. 

Eajlcr Term , 22 . Car. 2 . Roll 576 . 

An who L n b ft ai 3 “s A UI ? ITA QUERELA. The p° int ?'? s this > 7,/z - An adirj- 
]»dgment°in ainS ^ ^ niftrator recovers damages in an action of trover and con- 

trover, on a conversion in his own time, for goods of the intcllate, cannot take our execution thereon, 
if the administration be afterwards revoked.-—S. C. Co. Ent. 91. a. S. C. 2. Saund. ,4s. 
S. C. 2. Kcb. 668. Yelv. S3. 125. Cro. Car. 138. 2cS. 227. Carter, i$8. 6. Mod. y*. 

Fitzg.202. 257. 10. Mod. 7.t. 389. 1. Virn. 25. Comyns, 18. 15c. 2. Peer. Wms. 576. 

3. Peer. Wms, 82. 88. 2. Ld. Kay. izrC. a Term Rep. 480, 

verfion 


330. 354. 443. 
78 i. 

a. Peer. Wms. 
238. 261. 490. 
3. Peer. Wms. 
131. 2S3. 322. 
358. 

<Hob> 8R* iou« 
$. Co* 76. a. b. 
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verfion for goods of the inteftute taken out of the pofleflion of 
the adminiftrator himfclf: then his adminilfration is revoked, and 
the queftion is, Whether he Ihall have execution of the judg¬ 
ment notwithftandin'r the revocation of his administration ? 

Saunders. I conceive he cannot, for the admini It ration be¬ 
ing revoked, his authority is gene. Diet or Drurlc's C'a/e , in the 
Eighth Report (r/), vs plain; and there is a precedent in the New 
Book of Entries (h). 

Barrel. I conceive he * may take out execution, for it is 
not in right of his admini it rat ion: he lays the converiion in his 
own time, and he might in this cade have declared in his own 
name; and he cited and urged the rea.ion ol Packman's Ca!\\ 
6. Co. 18. and Crc. Eii.z. 460. 


Kelynge, Chief Jajiice. lie might bring the action in his 
own name, but the goods fit all be adits. If goods come to the 
pofleflion of an adminiftrator, and his adminiftratiou be repealed, 
he fhall be charged as executor of his own wrong. Now in this 
cafe, the adminiftratiou being repealed, Ihall he iue execution to 
fubjedt hiinfelf to an action when done ? 

Twisden, Juft/.w I think it hath been ruled, that he can¬ 
not take out execution, became his title is taken away. 

The Court gave judgment againfl the defendant. 

(.1) S.Co. 144. (t) Co. Ent. S9. 


T U * Jf r. * 

againjl 
Day 1 ts. 


c^] 


Jordan n.yhift Martin. 

Eitflcr Term , 22. Car. 2. R> 


Cafe 6, 


b w as fc.ii.( n t ii \ i - ^ ^ lt.it If a landlord 

the avowant having did rained the beads ol a Jf ranger to r his f-ize caul'-for a 

•Tent, does not fay that tiny were levant et conchant. limot.ordhti-ain 

^ tlicni for rent, 

Coleman. The beads of a it ranger are not liable toadiftrefs lie need not/hew 
unlefs they be levant et conJjant. Roil u Dijirejsf 6t»8, Gy 2 . Rci - th,t 1,1 >' vvtl c 
nold's Cafe. ' ° lc "" n ! ct cou ~ 


i 1 .in l. 


Twhiden, Juft ice. Where there is a euflom for the lord s. c. 2. Kch. 
to feize the beft beaft for a hcr'v.t , and the lord does leize tlie (ji ' - 
beft: beafl: upon the tenancy, it rnuft conic on tiie other lide to fhew -• s,low - 3 zS ’» 
that it w'as not the tenant’s beafl:. f siiur d. z 7 . 

Kelynge, Chief Juff.ec. The cattle of a ft ranger cannot be z ,~, 

diftrainetl, unlefs they were L-vant et conchant\ but it mult come -.90. 3^5! 
OH the other lide to fhew that they were noi lb. Co. Lit. 47. 

The Court, therefore, gave judgment for the defendant (a). _ 4> „ s> 

a,6. Nelf. Lutw. 203. 416. 425. ^ to 456. Pkc. in Ch. 7. 1. Ld. Kay. j 70. (,44. yzO. 

(-T 1 t is faid S. C. z. Keb. 663. thar judgment was given for the plained?*. 

VOL. I. F Waymaii” 
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Cafe 7. 


Wayman againft Smith. 


Rule granted to \ PROHIBITION was prayed to the court of Briftolupon 
fcew cau (e > why il this fuggeftion, viz. That the caufe of action did not arife 
fliSw not go to Within the jurifdiaion of the court. 

«n inferior court, Winnington. There was a cafe here of Smith z». Bond, in 

Iiwohe caufe of Hilary Term , ij. Car , 2. Roll 501. on a prohibition to Marlbo- 
*aion arofe out rough j the fuggeftion grounded on Wejlminfter 1. cap. 34. 
of its jurifdic- granted } and there needs not a plea in the fpiritual court to the 
tion. jurifdiaion : for that he cited * F. N,, B. 49. But he faid, he 

* f 64 had an affidavit, that the caufe of action did arife out of their ju« 

co. v u rifdi&ion. 

5 . C. 2. Kxb. 


673. 

S. C. 1. Sid. 
464. 

S. C. 1. Vtnt. 
* 8 . 


Twisden, Juft/re. I doubt you muft plead to the jurifdic* 
tion of the court. I remember a cafe here, wherein it was held 
fo ; and that if they will not allow it, then you muft have a pro¬ 
hibition. 


Ante, 32. 
Pelt. 81. 


Winnington. Fitzherbert is full. 


q'e. i e cV:- 7 . 9 ‘ Ruled, That the other fide fhall fhew caufe why a prohibition 
153. 20S. 289. fhould not go, and things to ftav (a). 

2. Mod. ijt. i.Saund. 74. 2. lnft. 230. 12. Mod. 135, 172. »o6. 435. 445. z. Ld. Ray. 

J40S. j. Tar. Wins. 43. 476. 


(a) In S. C. 2. Kcb. 6-3, it is faid, 
the pi oliihition was d nied. In S. C. 
j. Sid. 464. it is faid, that it was 
granted. And S. C. i. Vent. 88. 
leaves the matter undetermined.-—Std 
futne, If this is tint the cafe alluded to 
by [! a r,r, Chief Juftice, in Cov v. St, 
Alban t, where he fays, that the Courts 
will not grant a prohibition upon a mere 
furmife that the matter is om oi'the jurif- 
di&ion, Port. 81. for thr pa r ty mull 
avail liimfdf of this title/! nr the court 


below, Co'.vp. 20. But if, after im¬ 
parlance, a plea be tendered and refufed. 
Port. 81. L< 1 . Ray. 884. Cowp. 166. 

or if want of jurifdiilion appear upon the 
face of the proceedings, a prohibition fhall 
go, b»u } ;l. 378. even to a court of 
appeal after the fuit is remitted to the 
court below, and cofts awarded againft 
the appellant, 1. Term Rep. 55a. and 
without importng any term on the party 
applying fur it, 3. Term Rep. 335. 
See 4. Term Rep. 353. 


Cafe 3 . 


If A. covenant 
that he wjll not 
ul'e fuch a trade, 
and in conjidet a 


Humlock again]} Blacklow. 

Rafter Term, 2 1 , Car. 2 . Roll 288 . 

T>EBT upon a bond for performance of covenants in afticles of* 
agreement. The plaintiff covenanted with the defendant to 

.... affign over his trade to him, and that he fhould not endeavour to 

tion of the per- take away any of his cuftomerSj and in confederation of the per- 
fottnance ti . uof f orrnance of thefe covenants, the defendant did covenant to pay 
p^y^iim' an an- ^ le Pontiff fixty pounds per annum during his life. * 

r.ijity, this is not Saunders. The words “ in confideratione perforn.atiomis '* 
4?,v, bur anega- ma k£ it a condition precedent j wlucn muft be averred, 3. Leon. 219. 
tive'covenant. and thofe covenants muft be actually performed. 

S. C. 1. Saund. 153. S. C. 1. Sid. 464. S. C. 2. Keb. 674. 2. Mod. 33. 75. j. Vent. 41. 
2. Saurd. 106. 10. Mud. i8q. 354. 222. 420. 12. Mod. 455. 503. 8. Mod, 42. 
Comyns, 228. 231. 5“5- »• l*' 1 - Ray- 665. 2. Ld. Ray. 766. 3. Strange, 459. 535. 569. 

Dougl. 6S4. 689. x. Term Rep. h-ft. 645. 

Twisden, 



Hvmlokk 

mgttinfi 

Bz.ACKX.OWa 
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Twisden, 'Juftice. How long muft he (lay then, till he can 
be entitled to his annuity ? As long as he lives; for this covenant 
inay be broken at any time. That is an expofition that corrupts 
the text. 

The Court gave judgment for the plaintiff. 

Wingfield’s Cafe. 

TT was moved by one Hunt, that the mtntte might be changed 
•1 in an action of indebitatus ajjitnrpfit brought by Air. Ji’ing- 
fidd. 

Jones. I conceive it ought not to be changed, being in the 
cafe of a counj'dlor at /r«e, by reafon of his attendance upon this 
Court. 

Twisden, yufticc. In AI>\ Bacon's Cafe of Gray's ///.v, they 
refufed to change the venue in the like cafe.—So the rule was not 
granted. 

Fiizg. 40. 1. Ld. Ray. 341. 399. 533. 702. 1. Ld. Ray. 1 <556. 2. Stra. 821. 

The King again ft Morris. 

A N Indictment againfl one A/orris in Denbigh jin i\\ for mur- On an indi#- 
der, was removed into the king’s bench by certiorari , to pre- m.-nt for mur. 
vent the prifoner’s being acquitted at the grand sessions ; and tltr hci g-: ,c - 
the Court directed to have an indictment found againil him on <r £ ,M 
the ftatute 26. Hen. 8. c. 6. in the next Enghjb county, viz. at ef fn-ny 

Sbreiv/bury. dirt.n ;t to be 

tried in the 

next KmgMb enunty.—- S. C. 2. KiV 6St. 6X5.724. 79;. S. C. port. 68. S. C. t. Vuit. 146. 

Id. Kny. 581. 2 . Ld. Ray. S36. 2. Srra. 704. Dougl. 262. 751. 2. Tain Rep. 125. 

f. Term Rep. 65S. 


Cafe 9. 

A harrifter may 

lay his venue in 
MiddUfcx, and 
the Court will 
not change it on 
the uCual athda- 
vits. 

2. Vent. 47. 

2. Show. 176. 
242. 

2 Salk. 663 . 
670. 

6. Mod. 123. 


Cafe 10. 


See the 34. & 35. II.n. t. c. 


* [ ; 1 

Taylor and Roufc, Churchwardens of Downham, Calc n* 

. egainjt their Prcdcccilbrs. 

^TpHl^ Action was fo make them account for a bell. They in an action by 

plead, that they delivered it to a bell-founder to mend, and church warder* 

that it is yet in his hands. The plaintiff demurs. agamil their 

J piedecelinrs for 

The caufe of his demurrer was, That this was no good pica in 

bar of the account, ‘though it might be a good plea before auditors, t J ,sy, ‘ i ‘i’ 

%. Roll. Air. I'll. Jeundtt't ; hut 

t . . • . . r it .'M’.'t ])z J.iid 

EMBERTON. I conceive it is a good plea, for wherever the y 0 , a p . u . c ,{ JU:n9m 
matter or caufe of the account is taken off, the plea is good in >-***. 
bar. But he urged, that tin* action was brought for taking away $ c t vent 88 

S. C. 2. Kcb. 675. 704. S. C. 1. Danv. 223. Ante, 42. 1. RoJJ. Abr. 118. 121. 

x. Vent. 89. ic. Mod. 22. Eit/g. 44. 1. Sua. 6S0. 

F 2 


<£ bona 



Church¬ 
wardens 
again ft 

Thf.ir Pkzde 
C ESSOKSa 


Raym. 188. 


Trinity Term, 22. Car. 2. In B. R, 

a bona ecclefia and not w bona parochianorumf’ as it ought to 
have been. 

The Court. The property is no^ well laid; fo ordered to 
mend all, and pleads novo. 


Memorandum. 

N this Term Hugh Wyndham, Serjeant at Law , was made 
a Baron of the Exchequer. 


miciaflmas 



MICHAELMAS TERM, 

The Twenty-Second of Charles the Second, 


I N 

The King’s Bench, 

Monday, 24. October, 1670. 


Sir John Kelynge, Chief Juflice. 

Sir Thomas Twifden, Knt. 

Sir William Moreton, Knt. 

Sir Richard RainsforJf Knt., 

Sir Heneage Finch, Knt. Attorney General. 
Sir Edward Turner, Knt. Solicitor General. 

N. B. Kelynge was fich of an Ague the whole Term, 
of which he died on the EJfoin Day of the Rafter Term 
following. 


•>/ 


ices. 


Raym. 1S9. 
2. Keb. 6$4' 


* The King againjl the Inhabitants of Eafl Grinflead. 

N INQUISITION was returned upon the flatute of 
/-V* Merton , 20. Hen. 3. c. 4. and the fhitute of Wejhnin- 
-*■ Jlcr 2. 13. Edw. 1. c. 46. againft pulling down in- 

clofures j and the parties took ilfue as to the damages only. 

It was moved, that before the trial for the damages there might 
be judgment given to have them fet up again, having been long 
down. „ 

663. 683. 723. S. C. Tremain, 348. 157. Cro. Car. 280. 

2. Roll. Abr. SyS. 10. Mod. *57. 1. Ld. Ray, 016, 


*[ 66 ] 

Cafe 12. 

On the return of 
n iiflringa: to » 
noftantcr, if the 
vil!s plead to the 
damages only, 
there /hall be 
judgment for 
repair until <»« 
f uiry executed. 
S. C. 2. Keb. • 
1. Cro. 580, 


F 3 


Twisden, 
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Tm! Kjvg Twisdf.n, JuJlue. When you have judgment for the da-* 
againjl mages, then one di/lringas will f_*rve for fetting up the inclo- 
G* Y ;r ar ^ urc v <? ) sar7 d the damages too ; as in an action where part goes 
* instead. ky default and the other part is traverfed ', you fhall not take out 
execution till that part which is traverfed be tried. 

(«} See 29. Geo. 2. c. 36. and 31* Geo. 2. c. 47. 


Cafe 13. 


Anonymous. 


T TFON a motion by Mr. D oleen for an attachment, Twij- 
pen, Jufticc, faicl. If a man has a fuit depending in this 
court, and be coming to town to profecute or defend it here, he 
cannot he fuod elfewhere : but if a man come hither as a wit- 
nefs, he is proteifted eundo et rede undo. 

to. Hen. 6. pi. 4. 2. Roll. Ab. 273. 10. Mod. 33;. Brownl. 75. Raym. 701. 2. Mod. 781. 

1. Oli. Rep. 92. 2. Salk. 344. Gilbert's Com. P. 207. 2. Black. Rep. 7113. Ttdd’s Prae. 51. 

And fee the cafe of Meekins v. Smith, H. Bl. Rep. 636, ; and Kinder v. William's, 4. Term 
Rep. 377 . 


A vvitnefs fub- 
pmin’d is pro¬ 
filed from ar- 
reR tundo et 
ride undo. 

S.C. i.V.nt.r t. 


Wootton againft Heal. 


Cafe 14. 

in covenant on a \ N Action of cotenant was brought upon a warranty 
alfpcrfonsf a' n< * n a ^ ne > a term for years being evicted. 

breach am ? r,td Saunders. I acknowledge thnt an a&ion of covenant docs 
faivfuititle well lie in this cafe ; but the plaintiff nfligns his breach in this, 
entered, Ac. via.That one Slave //, having lawful right and title, did enter upon 
without /hewing him and evi£t him, which perhaps he did by virtue of a title de- 

what his title rived from the plaintiff hiini’elf. 
was, is erro- 

aeou8, Jones, contra. I’o luppofc that Stave!! claimed under the 

S. c. port. 290. plaintiff is a foreign intendment; and it might as well come on the 
S. C. 2. Saund. defendant’s fide tofhow it : and lince the cafe of Kirby v. Han - 
Joker {a), the ftatute of 21. Joe. r. c xg. and the late a£t of 
16. and 1 7. Cor. 2. c. 8. have much ftrenglhcncd verdicts. 


177 
S. C. x. Lev. 
301. 

*[67] 

S. C. 1. Sid. 
466. 

S. C. 2. Keb. 
6'’.+. 703. 709 
7M- 

roll. 101. 


Twisdfn, Juftice. The ftatu.es of Jeofails do not help 
* when the Court cannot tell how to give judgment. The 
plaintift ought to entitle hitnk lf to his a£tion ; and it is not enough 
for the jury to entitle him. 

« . 

Jones. You have waived the title here, and relied upon the 

r .1. •/ t * « • . * 


• in • lK • ~ , # -- - 

. Lev. 37 .194. entry of the lime only, which is u non intravlt , £s\% 

r_ 


3. Lev. 325. 

Cro. Jac. 444. 

2. Mod. 173. 

3. Mod. 733. 
t Corny ns, 146. 

180. 230, 333. 
$76. 617. 

2. Strange, toil. 


Curia advtfare vult.- 

Afterwards, on this cafe being moved and argued again, 
ie Court arrefted the judgment, and awarded a nii:apiat per 


THE 

biilatn againft the plaintiff. 

Dougl. 43. H. Bl. Rep. 275. 1. Terra Rep, 671. 3. Term Rep. 584. 

(«) Cro. Jac. 315. 


Laflcls 
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Laflels agahifl Catterton. Cafe 15. 

AN Action of covenant for further a durance, the covenant Onanagreement 
being to make fuch conveyance, See. as counfel fhould advifc, to make a c-n- 
Xhey alledge for breach, that they tendered fuch a conveyance veyance o t all 
as was advifed by counfel, viz. a leafe and relealc, and fet it forth ** nds 
with all the ulual covenants. £ % 

Levinz for the defendant moved in ar reft of judgment—I con- no * bound to 
ceive they have tendered no fuch conveyance as we arc bound to veyance, "with"# 
execute; for wc are not obliged to feal any conveyance with co- warrantyofthofe 
venants, nor with a warranty. Belides, that which they have ten- lands and all 
dcred has a warranty , not only againft the covenantor, but one othe, ' ,; ' nds ‘ ,1 -*» 
Il'Ufon. Cro. Jac. 571. 1. Roll. Abr. 424. Again, our covenant s. c. 1. sid. 
is, to convey all our lands in Borner\ and the conveyance tendered t 6 7 ; 
is, of all our lands in the lordihip of Bomer. 

Twisden, "Juftlce. For the laft exception, I think wc/hall 68 5 * 
intend them to be both one; and I know it hath been held, that ** RolJ * Abr * 
if a man be bound to make any fuch reafonablc afllirance as coun- Cro" Jac u-i, 
fel fHa.ll advifc, ufual covenants may be put in ; for the Covenant 2. Danv. 36. 
lhall be fo underftood. Buttlicre muft not be a warranty in it : Owen, 65. 
though fome have held, that there may be a warranty againft him- *■ Ro< Re P* 7 »* 
felf: butl queftion whether that will hold. *' Rc ^* 91 * 

But Weston, on the other fide, faid, that the objection as to Ec J* Re P* 
the warranty was fatal, and he would not make any defence. Mod’ 399* 

1. Ld, Ray. 36.402. 2. Ld. Ray. 750. 1095. 1. Com. Dig. 454. 

* [ 68 1 

* The King agti'nift Morns. Cafe 16. 

M R - ATTORNEY F | NCH A certiorari will 

- LVA fhould not be granted to remove an indictment of murder | ie to rcn , OVe an 

out of Denbighjhire in Wales . indi&mem foe 

, , . , _ , murder from 

Twisn en, JtJlice. In the fecond and eight years of Charles t h e gr ?nd frf- 

the Firft it was held, that a certiorari did lie in Wales . lions in //«/«. 

MoRETon, Jufliee. By 34. & 35. Hen. 8. c. 26. the Juft ices \\ “'kcI** 

of the Great’Sessions have power to try all murders, as the 681.* 685. 724. 
Judges here have ; and the ilatute of 26. Hen. 8. c. 6. for the trial 797. 
of mffrders in the next Englijh county, was made before that of c - *• Vcnt - 
the 34. & 35. Hen. 8. c. 26. 

Twisden, Juftiee. I never yet heard that tlie ftatute of Vaugh. 59;. 

34. Hen. 8. c. 26. had repealed that of the 26. Hen. 8. c. 6. j 

It is true, the Judges of tiie Grand Sessions have power, but z Modt ’ 10> 

the ftaVite that gives it them, docs not exclude this Court.—'Fo 8. Mod. 135. 

be moved when the Chief Juftiee fhould be in court. H 6 - • 

« 12. Mod. 643. 

*. Hawk. P. C. 316. t. Ld. Ray. 581. *4°S. *. Stra. 553. 630. 704. %. Sua. 945. 

Dougl.751. 3. Term Rcj>. 658. 


Frank lyn’s 
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Cafe 17. 

If a ftatute di- 
red\ a commit¬ 
ment by two 
ju/rica, a war¬ 
rant lor fuel) 
purpi.fe by one 

juftict only is 

bad. 

Ante, 13. 

Burr. S. C. 1 36. 

2. Bl. Rep. 
1017. 

3. Term llcp. 
J017. 


Frankly n*s Cafe. 

F RANKLYN was brought into court by habeas corpus ; and 
the return being read, it appeared that he was committed upon 
the ftatute 17. Car. 2. c. 2. f. 5. as a preacher at feditious con¬ 
venticles. 

Coleman prayed he might be difeharged. He {aid, this com¬ 
mitment mud be upon the Oxford dir }; for the laft Act only orders 
<c a conviction ;” and the A^t for Uniformity of 12. Car. 2. c. 17. 
u a commitment only after the hilltop’s certificate.*’ But the 
Oxford Aid provides, “ That it {hall be done by two juftices of the 
“ peace, upon oath made before them and in this return but one 
juftice of peace is named; for dir IVilliam Palmer is mentioned 
as deputy-lieutenant, and you will not intend him to be a juflice 
of peace ; nor does it appear that there was any oath made be¬ 
fore them. 


Twisden, 'Juflice. Upon the ftatute of the 18. Hliz. c. 5. 
which appoints, u thatlv/o juftices {hall make orders for the keep¬ 
ing of baftard children, whereof one to be of the quorum ,” I have 
got many of them tpiafhed, becaufe it was not exprefied that one 
of them was of tlie quorum (a).—Whereupon Franklyn was dif- 
charged. 


*[ 6 9 ] 
Cafe 18. 


(*) But now by the 26. Geo. ?. 
c. iy. “ No warrant orother inllrument 
made or executed by two r.ibices 
11 which doth nut txftcj. that one is of 
the y Uu> U>H (nail be vacated for that 
“ defect only.” And by 7. Geo. 3. 
c. 21. “ Ail aCts, &e. executed by two 


“ juftices qualified to a (ft within fuch 
“ cities and liberties as have only one 
** juftice ol th t rj'ionon, lhall be valid and 
“ effectual in law, as if one of the laid 
“ juliices had been of thej fumum ."—• 
See 1. Black. Com. 351. 

* 


* Anonymous. 


ifyer cannot be 
demanded after 
the expiration of 
the term in 
which the/iro- 
fert is made. 


T TPON a motion for time to plead in a great can fie about brandy, 
^ Twisdkn, Juftice , laid. If it be in bar , you cannot demand 
cyc.r of the letters pedents (a) the next Toim ; but if it be in a re¬ 
plication, you may; becaule you mention the precedent Term in 
THE BAR, but not in the replication. 


1. Saund. S. Dyer,29. 5. Co. 75. I.ane, 39. r.. Co. 1,3. 1. I d. Ray. 84. 34.7. Sa,’k. 119. 
Barnes Notes, 158. 163. 16S. 185. 234. 23 ..—(<0 See the caie of Rex v. Amery, r. Term 
Rep. 149. Dougl. 215. 477. where this cafe is recognized as law. 


Cafe 19. Yard apciinft Ford. 

An a£hcn^wdl yONF.S moved in arreft of judgment. An aclicn upoiVthe cafe 
a^niarke'^to'^he J Wi j s brought for keeping a market without warrant, it being 
injury of the i n prejudice ol the plaintilF’s market. The action, he faid, would 
plaintiff s market, although they were held cn daV.-rcnt day*. —S. C. 2. Saund. 172. S. C. 1. Lev. 
296. S. C. 1. Vent. 08. b. C. Ray. ip;, b. C. 2. Keb. 6S9. 

*. Roll. Abr. 140. jo. Aiod. z-ji 354. 11. Mod. 67. 


7c 6. 1. Roll. Abr. 117. 


not 
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not lie, bccaufe the defendant did not keep his market on the fame 
day that the plaintiff kept his; which lie laid is implied in the 
cafe in 2. Roll. 140. 

Saukders contra. Upon a writ of ad quod damnum, they en¬ 
quire of any markets generally, though not held the fame day. Ill 
this cafe, though the defendant’s market be not held the fame day 
that ours is, yet it is a damage to us in fore flailing our market. 

Twjsden, JujVue. I have not obforved that the day makes 
any difference. If I have a fair or market, and 011c will ereft 
another to mv prejudice, an action will lie ; and fo of a ferry. It 
is true, for one to fet up a fchool by mine, is damnum aljque in¬ 
juria. —Ordered to be moved again, and afterwards judgment was 
given for the plaintiff. 


Ya*i> 
againjl 
l OK O , 


Cock tigainjl Honychurch. 

Michaelmas Verm, zz. Car. z. Roll S3 


Cafe 20. 


DAWLET moved in trcfpafs, that the defendant pleaded in bar, payment of part, 
A that he had paid three pounds, and made a promife to pay fo am! a promifeto 
much more in fatisfadtion ; and (aid it was a good plea, and did pay the remain- 
amount to an accord with fatisfaction; an aft ion being but a con- llu, i of f 
tract, which this was.— Twisden, Juftice. An accord executed 
is pleadable in bar, but executory not. * an.i f,tisf.iei; on . 

S. C. Ray. 203. S. C. 2. K.cb. bye. Ante, 7. 9. Co. 79. t. Roll. Abr. 1 zy. 4. Mod. 89, 

8. Mod. 290. 34i- *0. Mod. 2:4. Clilb. Ku. Rip. S j. t. Ld. kay. 


Sira. 


ST3. 1. Peer. Wms. 324. 2. Peer. Wms. 3.,553. (614.) (016.). 

553. 1. Com. Dig. “ Accord” (B 4.^. 


426. 


3. Peer. Wins. 225. 245, 


The King; again ft Alien. Cafe 21. 

*T WISDKN, Juftice. 'I"here are two clauf s «n the flatute of In ufury the 
37. Hen. 8. c. (). of ufui y: If there be a cortupt agreement iarru p‘ agree- 
at the time of the lend::,-,;, of tire money, then roe bonds and all w " ,; :, ' )akts 
the affuranccs arc void ; hut if tie- agreement be good, and after- ^nd the Tihl 
ward he receives more than he ought, then he forfeits tiie treble iil-^ii imerott 
v alue (rt). incurs the fu¬ 

nnily. 

C. m Vent, 38. S, C. i\ ;y, tqG. S. C. 2. Kch. 690, r, Sid. 421. 1. Saund. 295. 
2. Mod. 307. Coni)ns, 5'.!;. 2. Ld. Ray. 1 1/14. Cat. Ttm. T.db, -,9. 2, Sti a, SS 1 C . 1043. 
1243. 10. Mod. 449. 11. Mod. 174. 1?.. Mod. 33 5. 493. 517* JJaines, 57. 


(«) See 3. Atk. 134. r. Hawk. 
P. C. 530. and the cat: cf 1 Payer -j. 
£(iw.ird>, Covvp. 114. where the law 
©f this .ale is confirmed by Levin 
Mansjuip.—-S ee alld 1. Black. R-.p, 


S39. Cowp. 72?. and the cafe of 
i.uul irrhain v. Child, 1. Riown Rep. 
Chan. 93. and 1. 1 J. 151 . Rep. 462. 
Morfe 1'. Wilton, 4. Turn Rep. 337. 
and the /latule oi ;!*e 11. Ann. c. 16. 


Bonnefiud’s 
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Cafe 22. * Bonnefield’s Cafe. 

MUhomer can- T>ONNEFIELD was brought into court upon a capias excom- 
not bepleaded JJ mun icato ; and it was urged by Pawlet, that he might be de- 
«no«* KunicM/0 livered, for that his name was Bonnefield, and the capias excom- 
tmfitnio. municato was againft one Bromfield. —Twisden, fif lice, You 
Cro. Car. 199. cannot plead that here to a capias excommunicato . You have no 
10. Mod. 6 j. day in court, and we cannot bail upon this; but you may bring 
179. 35 °* your action of falfe imprisonment. 

12. Mod. 69. 

* 75 * 418. S ! 7 - 5 *°» 11. Mod. Sj. 112. 173. 191. 1. Ld, Ray. 619. 701. a. Ld. Ray. 817. 

789. Comyns, 54.1. 1, Vcrn. 24. 1. Peer. Wins. 435. 3. Peer. Wins. 53. 1. Strange, 43, 

76.165. 2. Stra. 946. 1067. * 189. 1218. 


Cafe 23. 

In tafe on » 
promife to give 
a bond with 
fufficient 
penalty, the 
omiffion of 
ftating the 
finally is bad on 
dtmurrtr , but 
good after 
•meriitl. 

S. C. 2. Keb. 
692. 

S. C. 1. Lev. 
* 97 - 

S. C. x. Vent. 
S9* 

1. Sid. 270. 

4. Burr. 2471. 
». Term Rep. 
388. 

3. Term Rep. 
«S* 


Caterall againjl Marfhall. 

A CTION upon the case, in the common pleas; wherein 
the plaintiff declares. That in confideration that he would give 
the defendant a bond of fufficient penalty to fave him hartnlefs, he 
would, &c. and fets forth, that he gave him a bond with fufficient* 
penalty; but does not exp refs what the penalty was. This was 
moved in arreft of judgment. 

Jones. After a verdict it is good enough; as in the cafe of 
Auftin v. Gervaifey Hob. 69 . 


Twisdf.n, fujlicc. If it had been upon a demurrer, I fhould 
not have doubted but that it had been naught. 


Rainsford and Moreton, fuftices. But the jury have 
judged the penalty to be reafonable, and have found the matter of 
fait. 


T wisden, 'Jttftice. The jury arc not judges what is reafonable 
and what unreafonable (a): but this is after a verdict.—And fo 
the judgment was affirmed, the caufc coming into the king\s bench 
upon a writ of error. 

(«) See ante, note (a), page 27, Butter t*. Play. 


Cafe 24, Martin againft Dclboe. 

AN Action upon the case fetting forth, That the Hcfen- 
1 dant was a merchant, and tranlmitted feveral goods beyond 
fea; and promifed the plaintiff, that if he would give him fo much 
money, he would pay him fo much out of the proceed of fuch a 
parcel of goods as he was to receive from * beyond fea. The de¬ 
fendant pleaded the ftatute of limitations, and doth not fay, non 
ajjiimpftt infra fex annas, but that “ the caufe of a&ion did not 
. , L .. , “ arife within fix years.” The plaintiff demurs, Becaufe the caufe 

is ■*««» ™-ha.,« S , 

** did not arife within fix years j” for this is not within the exception of 21. fat, 1. c. *6.—• 
S. C. 2. Keb. 674. 696. 717. S. C. 1. Sid. 465. S. C. x. Vent. 89. 8. C. x. Lev. 298. 

Poll. 89. 268. 2. Saund. 125. 2. Mod. 312. j. Lev. 287. Abr, Eq. 204. x. Vern. 695. 

IS. Mod. 579. 1. Stra. 536, z. Stra. 836. t. Peer. Wms. 742, 

SVMPSON, 


To aa affumpft 
on a promife to 
pay fo much 
out of the net 
proceeds of 

/[7O 

goods, the de¬ 
fendant may 
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Sympson. The plea is good. Accounts within the ftatute 
mull be undcrftood of thofe that remain in the nature of accounts: 
now this is a fum certain. 

Jones accorded. This is an a&ion upon the cafe, and an ac¬ 
tion upon the cafe between merchants is not within the exception? 
and the defendant has pleaded well in faying, that u the caufe of 
** aft ion did not arife within fix years for the caufe of action 
arifeth from the time of the fhip’s coming into port, and the fix 
years are to be reckoned from that time. 

Twisdf.n, fuftice. I never knew but that the word K accounts’* 
in the ftatute was taken only for actions of account. An infimid 
computdjj'et brought for a fum certain upon an account ftated, 
though between merchants, is not within the exception.—So 
judgment was given to the defendant (a). 


(«) This cafe was adjourned, S. C. 
*. Vent. 90. upon a doubt, whether this 
appeared fufficiemly on the declaration 
to be an account ftated between theft 
parties, S. C. i. Sid. 465. and the Court, 


though after argument, permitted the 
plaintiff to difcontinvie, S. C. 1. Lev. 
298. in order that he might bring an 
adtion of account. S. C. 2. Keb. 717. 


Haiti* 

mgminft 


A 


The King a gain ft Leginliam. 

Eajlcr Term, 20. Car . z. Roll 163. 

N Information was exhibited againft him for taking un- 
reafonable diftrefl'es of feveral of his tenants. 


Cafe 2$, 


Neither an in» 
formation nor 
indictment will 

Jones moved in a r reft of judgment. First, That an informa - he for taking an 
tion would not lie for fuch caufe. The ftatute of Marlbvidrr, c.. 4. ** c ^ 1,vcdl - 
faith, that if the lord take an un reafonable dill refs he fhall be medy is* b/** 
amerced , fo that an information will not lie : and my Lord Coke atlinu on the 
upon Magna Chart a fays, the party grieved may have his ft**"" °f Mart* 
adtion upon the ftatute. bridge. 


econdly. But admitting that an information would lie, yet char S in s a m 
ight to have been more particular, and to have named the 


An 

indidtment 

man 

communis 


Secondly, 

it ought to ha. - - -*“*'* UIC opprcjjor is too 

tenants ; for it is not fufhcient to fay in general, that he took general, 
unreasonable diftrefl'es of feveral of his tenants. s. c. port a f8 

Thirdly, The fecond part of the information, viz. that he ^9.* I ‘ Lcv * 
is communis opprejfor y is not fuflicicnt, Rod. 79. Atoor. 451. S.C. Ray. 19 j. 

TWISDEN, Jnfice. It hath fo been adjudged, that to lay in an s?c. 1 Vent, 
information that a man is communis opprcjfor is not good (a ); and 97. 104. 
a lord cannot be inclined for an exceflive diftrefs, for it is a pri- s * c * *^eb. 

vate matter, and the party ought to bring his adtion. —To ftay. t i7 : 69 7 ‘ • 

_ ■ S. C. 1 reetn. 

* 2 4 * 6* Mod. 178. 289. 311. 7. Mod. 52. 1. Sid. 62. 2S2. 1. Salk. 18*. 

Titzg. 85. 2. Hawk. P. C. 301. 

(■) *• kev. *03. 1. Keb. *78. 1246. ; and fee a. Hawk. P. C. 3*1, 
t. Show. 389. Strange, 369. 849. and the cafes ihtrc cited. 


Human 
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Cafe 26. 


® Hainan cigainjl Truant. 


trinity 7 trm, zz. Car. 2 . Roll 


On ajfxmpfit for 
goods fold, if 
the defendant 
plead a prior 
aftion on the 
fame contrail, 
the plaintiff 
may traverfe 
the identity of 
the contrails, 
and conclude 
with a verifica¬ 
tion. 


AN Action upon the case brought upon a bargain for 
corn and grafs, &c. The defendant pleads another action 
depending for the fame,thing. The plaintiff replies, that the 
bargains were feveral; absque hoc, that the other action was 
brought for the fame caufc. The defendant demurs fpccially, for 
that he ought to have concluded to the country .— Pollexfen. 
When there is an affirmative, they ought to make the next ail 
iffuc, or otherwife they will plead in infinitum , iluijh v. Phillips , 
Cro. E/iz. 755.—And accordingly judgment was given for the de¬ 
fendant [a). 


S. C. 2. Keb. 692. S. C. Ray. 199. S. C. 1. Vent. iot. Co. Lit. 126. 1. Lev. 733* 
Cro. Car. 164. Yelv. 3S. 1. Saund. 102. 2. Saund. 73. 1S9. 1. Ld. Ray. 263. 
a. Ld. Ray. 7S7. 803. 2. Sera. 1177. 


( f «) The travel fe in tills cafe was held 
good, bccaufe it put the matter more 
finely in Blue, S. O. 1. Vent. 101. This 
•courfe of pleading is fuidtohetheconflant 
practice, S. C. Ray. 199. ; and a 
refpondcal o:Jicr was awarded, S. C. 


2. Kcb. 692. See Carth. 300. Cro. 
Eli'/.. 754. t. Salk. 4. 1. Sid. 383. 

1. Saund.156. 1. Burr. 376. 2.Burr. 

1022. 2. Stra. 871. Doug]. 94. 429. 

2. Term Rep. 439. 


Cafe 27. Foxwift and Others, Executors of Pinfent, eigahift 

Tremain. 


Where there are 
feveral execu¬ 
tors, they may 
all fue by attor¬ 
ney, though 
fome of them 
be under age. 

S. C. ante, 47. 
S. C. poit. 296. 

S. C. Ray. 19'i. 
S.C. 1. Sid. 449. 
S. C. 2. Saund. 

212 * 

S. C. 1. Vent. 

302 . 

S. C. 2. Kcb. 


TNDEmTATUS ASSUMPSIT. The defendant pleads, that 

two of the plaintiffs are infants, and yet they all fue by attorney. 

The queftion is, If there be two executors and one of them 
underage. Whether the infant muff fue by guardian, and the 
other by attorney ? or, Whether it is not well enough if both fue 
by attorney ? 

Offi.ky fpake to it, and cited Bade v. Starhey , Cro. Eliz . 542. 
Cotton -v. JPefton , 1. Pol. 488. PoiueTs Cafe, Style 318. Co. 
Lit. 157. and Dyer 338. 

Moulton, 'JuJlicc. . I am of opinion that he may fue by at¬ 
torney, as executor ; though if he be defendant he muff appear by 
guardian. 


537. 625. 633. 
691. 

S.C. i. Lev. 
*£ 9 - 

2. Lev. 181. 
a. Lev. 38.239. 
9. Roll. 207. 


Rains ford, ffufticc. I think it is well enough, and I am 
led to think fo by the multitude of authorities in the point; and 
1 think the cafe ltrongcr when infants join in a&ions with per- 
fons of full age: he fues here in outer droit , and I have not heard 
of any authority againft it. 

Twisden, JnJlicf) concurred with the reft ; and fo judgment 
Was given. 


Morcclack 




v> 
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* Morcclack cvpaiaft Caricton. 

\Trinity Term, zz. Cur. z. Roll 1402 . 

T JPON a writ of error out of the court of common pleas, 
^ one error affigned was, That upon a rcitita 'verifications a rui- 
fericordia was entered, whereas it ought to have been a cupiatur. 

Twisden, Juftlcc. The common pleas ought to certify to us 
what the practice of their court is. 

Monday, the Secondary, faid, It was always a cupiatur. It 
is true, in the Year Book q. Thhv. 4. c. 24. it is laid, that u he 
u lhall be amerced , becaule lie hath fpared the jury tin ir pains 
and the 34. lien. 8. is accordingly: but, (ay they, in the common 
pleas a cupiatur mull be entered, becaule ,Ld:eit Jar! at:: /hum : fo 
they laid they would dilcuurle witli the Judges of the common 
pleas concerning it (a). 


(<*) By 16. & 17. Car. 2. c. S. 
No judgment nfto vcruiCi, conlViiion 
•** hy cn^novit aeii'.mm, or reli.\',i va ;fi- 
“ catione or by 4. & 5. Ann. c. 16. 
“ No judgment upon confniion, r.ibtl 
t( dicit , or non Jum informant s, that I be 
“ reverfed for want of a miferica di.i or 
“ cupiatur, or by re a Ion lint a c piutur 
is cnteied for a mijcriiordiu, or a 
li mija ico) dia is entered wild e a cupiatur 
* l ought to have been entered, 

And by 5. Wdl. Sc Mary, c. n. 
“ No writ of capiat pro fine in any adion 
“ of tiefpafs, tju'.tment, afiault, and 
** falfe iinj.r.fonment, fliall be filed out 
‘‘ or proftvUted 5 but the plaintiff in 


“ every fucli aet’on fliall, upon figning 
“ judgment, over and at>ove the ufual 
ice. pay 6 . fd. in fatisfadlion uf ti c 
“ f<«id line.” i 1 1 k 11: Ae tick tlr ie- 
foienow i v , in the cow lot c mm.r. piem, 
to eiittr, that the hue is ruimuil ; 
but in the omit of Kir/ sLtnch no notieu 
n '.ake.i ot any fine or capias at all. 
Salk. ^4. CarJi. 390 But if judg- 
im nt be for tlu ikienrlant, t en it i.. 
confideibd tli.t the pl.iinlifi' and his 
pledges of prole-curing be nombiu/iv 
amciced lot his f.dle fuit, and 1l1.1t the 
de-endant cat Ji,.c . .See 3 . Black. 
CYinni. y\,j. Annuity's Rep. 7 z. 


Cafe 28. 


If 1 re/ifla veri- 
jicatienc be 
entered after 
non eft fuCtuntjf 
the dvf.ndant 
fliall only be 
amerced. 

S. C. z. Saund, 
1 9 t. 

S. C. Ray. 19$. 
S. C. 2. lvcb. 

CSS 7. 6. 

f ro. j.'C. 64. 
z.Ld Ray. 927. 
8. Co. 60. 
i.Rol. Abr.224, 


Tlic King tnabiji Holmes. 

7\/TOVED to quafli an indictment of forcible entry into a mef- 
Pallhgr, or way, for that a paiiage or way is no 
land nor tenement, but an eejema.t: ami 'heiEit is not certain 
whether it were a paiiage over land or water, Telv. 169. The 
WGi'd “ pajjUTtum” is taken lor a paiiage over water. 

Twisden, "Jufl'uc. You need not labour about that cf the 
paiiage, we fliall quafli it as to that. But what fay you to the 
melfuage ? 

_ Jones. It is naught in the whole ; for it is but by way of re¬ 
cital, \. ith a (jitof 1 um he v% .is pm idled, iNrc. e* fie p'jjjefjijnalui, 'he. 
—But that, I wisden, jvjltcc , laid was well enougii, 

Jones. Then he faith, that he was pofiefied de cjuidam termino , 
and doth not fay annorum .— '['wisden, Jujtice. That is naimht. 
—The indictment was quedhed. 0 

1. Hawk. P. C. 14$. 1 Sz. Salk. 260. 

Barret 


Cafe 29. 

An indiflment 
for a loi cfble 
entry into a 
puQ tjre, is bad J 
or inro a mef- 
fuage of which 
he was pofllfied 
for a certain 
term, without 
fay in.; of year t. 

S. C. 2. Keb. 
709. 

8 . Mod. 6$. 

11. Mod. 52. 
235 - 273 - 
1 M- d. 268. 
417. 423 49$. 
5 l6 

i.Ld. Ray. 6jo 9 
3 • Sslk* 169. 
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Cafe 30. Barret againft The Hundred of Stoak. 


In » a&ion of AN action was brought againft the Hundred of Stoak upon the 
but and cry ** ftatutc of Hue and Cry ; and at the trial fome houfe keepers 
appeared as witnefles that lived within the hundred, who, being 
examined, faid they were poor, and paid no taxes nor parifli duties. 

The queftion was, Whether they were good witnefles or not ? 

Twisden, JuJlicc, Alms-people * and fcrvnnts are good wiN 
_ _ nefles, but thefe are neither.—Then he went down from the bench 

L 74 J to the Judges of the common pleas to know their opinions; and 
at his return faid, that Judge Wyi.de was confident that they 
ought not to be fworn ; and that Junor. Tyrreli. doubted at 
fir ft, but afterwards was of the fame opinion : their reafon was, 
Becaufe when the money recovered againft the hundred ftiouid 
come to be levied, they might be worth femething (a). 


againft the 
hundred, poor 
inhabitants, 
though they 
pay no taxes, 
cannot be wit- 
«ef». 


5 . C. x. Keb. 

.7* J- 
». Saund. 

S. Mod. 60. 
to. Mod. 150. 

*91. 

>i. Mod. 2x5. 

#61. i. Pier. Wms. 596. 2. Vcrn. 317. 

2. Sira. 1x53. 2. Ld. Hay. 1353. 


Free, in Ch. 234. Abr. Eq. 223. 1. Stra. 10j. 


(<*) Ry 8, Geo. 2. c. 16. i. 15. 
which recites, “ that by the laws no 
“ pci Tons inhabiting within the hundred 
“ can be admitted as a witnefs, by rea- 
41 fon of the jntcreft they may have,” 
jt is enacted, ‘‘That in any action 
44 againft a hundred on tiic llatutes of 
u but and cry any peifon inhabiting with- 
44 in the faid hundred, or any franchife 
rt thereof, ftiall be admitted as a witneft 


** for or on behalf of the faid hundred, 
in the fame manner as if he or Ihe 
“ were not an inhabitant thereof, but 
“ refided in any other hundred.”--But 
by 22. Geo. 2. c. 24. “ No perfon fhall 
“ recover in any ftich aition more than 
200I. unlefs at the time of the robbery 
14 there be two perfons prefent to attrf\ 
the truth thereof.” 


EASTER 



EASTER TERM, 


The Twenty-Third of Charles the Second, 

I N 

The Kine’s Bench. 


Wedncfifoy , May 10 , 1671 . 


. Sir Matthew Hale, Knt. Chief Juflice* 


Sir Thomas Twifden, Knt . 
Sir William Moreton, Knt . 
Sir Richard Rainsford, Knt . 



JuJices. 


Sir Hcneage Finch, Knt . Attorney General 1 
Sir Edward Turner, Knt. Solicitor General* 


Memorandum. 

S IR MATTHEW HALE, Chief Baron , was fworn Chief Ha it appoints 
fujlice of the Court of King's Bench, on Thurfday the iBth Chief J ufticc * 
May 167 i, in the place of Sir John Kelynge, deceafed. Raym. *09. 

2. Kcb. 7jx* 


Hopkins agahijt Robinfon and Others. Cafe 31. 

Hilary Term, 23. Car. 2. Roll 233. 


EPLEVIN. In this cafe thefe points were fpoke to by 
^ Pollexeen in at reft of judgment, viz. 


A euftom for 
the tenants of a 
manor tc have 


First, Whether a cujlom to have a feveral pafture excluding a foie and fepa- 
the lord were a good cuftom or not ? It was faid, that a pre- f ate P afture * 
feription to have common fo was void in law-; and if fo, then a the^d^ood! 
prefeription to have foie pafture, which is to have the graft by the * 1 

mouth of the cattle, is no other than common appendant; ‘ * a * attn * 


S. C. 1. Vent. 163. 123. S. C. Pollexfen, 13. to »j. S. C. a. Lev. z. S. C. 2. Keb. 757. 84a. 
X.Saund. 352. 1. Vent. 3S3. Cro. Jac. 27. 44. Poph. 201. x. Lev. 296. 1, Saund. *27. 343. 

a. Mod. 1S5. 3. Mod. 162. 250. 8. Mod. *97. Comyus, 578. 3. Peer. Wms. *57. 

4. Coin. Dig. 419. Dougl. 21S, 

Daniels 



Eafter Term, 23. Car. 2. In B. R. 

Bor kiss DaniePs Cafe , Cro. Car. 542. fo that common and pafurage is 
again). one ami the fame thing. They fay, that it is agninft the nature of 
Roi> in son common, for the very word “ common” fuppofeth that the lord 
avd Others. ma y feed. I anfvvcr. If that were the reafon, then a man could 
not by law claim common for half a year, excluding the lord; 
which may be done by law. But the true reafon is, that if that 
were allowed, then the whole profits of the land might be claimed 
by prefeription, and fo the whole land be preferibed for. The 
lord may grant to his tenants to have common, excluding himfelf; 
but fuch a common is not good by prefeription. 

Saunders contra. —In cafe of a common, fuch a pre¬ 
feription is not good, becauie it is a contradidlion, but here we 
claim flam pafturam. Nov. 7 what may be good at this day by 
grants maybe claimed by prefeription. 

Hale, Chief \fujlice . Notwith {landing this prefeription for 
the foie paflure, yet the foil is the lord’s, and he has mines, trees, 
hufhes, &c. and he may dig for turfs. And fuch a grant, viz. of 
the foie paflu rage, would be good at this day. 1 8. Ertw. 3. though 
a grant by the lord, that he will not improve, would be a void 
grunt at this day. 

Twisdf.N, 'fujlice. Lord Coke is exprefs in the point. A 
man cannot preferibe for foie common, but may preferibe for foie 
pallure. And there is no authority againit him. And for levant 
et couch ant , it was adjudged in S touchy v. Afuckleby (<v), that 
after a verdict it was helped. 


In pleading a 
prefeription 
for a foie and 
feveral paf- 
ture, it is 
not necef- 
fary to (ay 
for hearts /«- 
vant et eou- 
tbant. 

Ante, 6, 7. 
63. 


The second point was. Admitting that it be good, whether 
or no the prelcription here not being for bead s levant et couchant , 
were good or not, for that a uilferencc was made betwixt com¬ 
mon in grofs and common appendant, viz. That a man may pre¬ 
feribe for common in grofs without thofe words, but not for 
common appendant, (mo. 'Jar . 256. 1. Brovunl. 35. Noy 145. 
15. Edv.'. 4. fol. 28. 32. Roll, tit . w Common ” 398. Fitz. tit. 
w Prefeription ,” 51. 


* * As to the exception, That we ought to have preferibed, 
for cattle levant et couchant ; it is true, if one doth claim common 
Njl. ut. 500, f or cutt i c ^ i cvant l t couchant is the mealure for the common, un- 
3°S'id. 313. lefs it be for lb many cattle in number : but here we claim the 
1. Lev. 156. whole herbage, which perhaps the cattle levant et couchant will 
a. Lev. a. not ^ U p. 
a. Show. 328, 

329. 1. Danv. 79S. 1. Saund. 17.* 121.325. 2. Saund. 227. 29c. 325. 2. Shower, 328, 

%. Stra. 2011. 2. Ld, Rayiu. 1230, 3. Term Itep. 147. > 


(«i) 2, Sid. S' 


A THIRD 



T after Term, 23. Car. 2. lxi B. Rv * [ 75 1 


A third poiVt was, Whether or no thefe things * are not In replevin, if 
helped by a verdift ?—As to that, it was alledged that they are de- a ilccntt b y 
fefts in the title, appearing on record > and that a verdift doth not danger to 
help them ( a). departure his 

hearts on a foie pa ft u re be omitted to be rtated, and irtue be joined on the euftm, the omiflioo is aided 
by the Verdiitf. Dougi. 683. 


Judgment was given accordingly for the plaintiff. 


(a) This obje&ion was, admitting 
the tenants of the mnnoV had, uu- 
der this cuttom, a right to Uccnfe a 
granger to put in his cattle, that the 
pUintitF bad not (hewn the licence to be 
by deed ; and tilt cafe of Monhv. Butler , 
C-o. Jac. S 74 . was relied on to (hew, 
that the plaintiff could not maintain his 
allien for want of title. S. C. x. Sound. 
sx6. But it wasfaid, that this was not 


laid as a prefet iption in the tenants, but as 
a cuftem in the manor ; and therefore 
title was not necerthry to be fliewn. 
S. C. 1. Vent. 124.. 164. The Court 
were of opinion, that fuch licence could 
not he granted without deed, but that 
the ilftic being upon the cuftom, it waa 
aided by the vcidiit. S, C. », 
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MICHAELMAS 



MICHAELMAS TERM, 

• * 

The Twenty-Third of Charles the Second, 

I N 

The King’s Bench. 

Monday 23. OMer , 1671. 


Sir Matthew Hale, Chief JuJiice . 

Sir Thomas Twifden, Knt . 

Sir William Moreton, Knt. 

Sir Richard Rainsford, Knt. 



Sir Heneage Finch, Knt. Attorney General. 
Sir Edward Turner, Knt. Solicitor General . 


Cafe 32. 

To trefpafs, a 
juftification un¬ 
der Che precede 
of an inferior 
court mull (hew 
lubat court f and 
that the plan 
and cauje were 


Gamble againft Forreft. 

AN action of trespass was brought for taking away a 
cup, till he paid him twenty fhillings. The defendant 
pleads, that ad quondam curiam he was amerced, and that 
for that the cup was taken. 


Hale, Chief JuJiice . We cannot tell what court it is, whe¬ 
ther it be a court-baron by grant or prefeription: if it be by grant, 
within Its jurif- then it mull be coram fenefchallo ; if by prefeription, it may be 
di&ion. coram fenefchallo , or coram feftatoribu r, or before both. Then it 

S. C. z, Kcb. does not appear, that the houfe where the trefpafs was laid, was 
*44* "within the manor: t h e n he doth not fay infra jurijdiftionem curia. 

8 Mod was P u * u P on t ^ ie ot ^ er fide to ihewcaufe (a). 

Fitzg. 46. 85. 109. 10. Mod. *5. Salk. 404. 1. Saund. 73. *. Ld. Ray. 1310. a.Stra.829. 

See Che cafe of Rowland v.Veale, Cowp. x 3 , and Trevor v. Wall, 1. Term Rep. 151. 

(«) It appears S. C. a. K.eb. 844. that judgment was given for the plaintiff. 


Jacob 



Michaelmas Term, £3. Car. 2. In B. R. * C 7^ ] 

Jacob Hall’s Cafe. Cafe 33. 

J ACOB HALL, a rope-dancer, had ere£Ved a ftage in Lincoln's* A booth for 

Inn-fields ; but upon a petition of the inhabitants, there was 

an inhibition from Whitehall: now, upon a complaint to the ftrtfer - s a ' nu _ 

Judges, that he had erected one at Charing-croj. r, he was fent for fact, for which 

into court j and the chief justice told him, that he undcrftood the matter and 

it was a nufance to the parifh : and fome of the inhabitants being worK mnmay 

in court faid, that it did occafion broils and fightings, and drew fo judges may** 

many rogues to that place, that they loft tilings out of their (hops U1>0 n view* order 

everyafternoon. — -And II ALE, Chief Juft ice , faid, that in the eighth it to be abated. 

year of Charles the Firft, Noy came into court, and prayed a writ s.C. %. Keb. 

to prohibit a howling-alley ere&ed near St. DunfIan's Churchy and S46. 

had it (a). s * c * *• Vent * 

169. 

5. Mod. 141. %. Roll. 109. 3. Inft. *03. xo. Mod. 336. xl. Mod. 34** *• Burn 1*3*. 

1. Hawk. P. C. 36a. 

(«) The Judges, upon view, caufed a committed him for the contempt, iflued a 
record to he made of this nufante ; and writ to the fherilF, on the record made, 
fending for the offender ordered him to to abate the building; and ordered him to 
enter into a recognizance not to proceed ; be ihdidled for the offence. S.C. t. Vent, 
but he refufing to comply, the Court 169. 


Sir Anthony Bateman’s Cafe. Cafe 34. 

TN the trial at bar, the fon and daughter of Sir Anthony Bateman a, conveyance 

were defendants : the action was an cjc&mcnt. The defend- by an admini- 

ants admitted the point of Sir Anthony's bankruptcy, but fet up a ftrator to the 

conveyance made by Sir Anthony to them for the payment of fif- ? ,ece of thc 

teeii hundred pounds a-piece, being money given to them by their l r r f u f u ^ aa 

grandfather Mr. Ruffe l s to whom Sir Anthony took out adminif- againff creditort, 

nation.-— Hale, Chief Juftice. It is a voluntary conveyance, unicfs it be 

unlefs you can prove that Sir Anthony had goods in his hands of proved that he 

Mr. Ruff el's at the time of the executing it. So they proved that 

he had, and there was a verdict for the defendants. c „ ’ „ „ 

S. L. t. Vent. 

t66. Poll. 119. 4. Lev. 70, 146. 2. Show. 46. 2. Vern. 511. Prec. in ^h. 14.84.273. 

370. 377. 520. Abr. Eq. 148. 170. Caf. Temp. Talb. 65. 1. Ld. Rav. 286. 725. Comyns, 

255. 1. Peer. Wms. 204. 314. 3. Pier. Wms. *87. 898. Cowp. 434. 705* Term Rep. 

587. 2. Brown’* Chan. Cafes, 90. 148. 


Leeg again ft Richards. 


* c 77 1 

Cafe 35. 


P'JECTMENT. Judgment againft the defendant, who dies. An executor 
■*“* and his executor brings a writ of error and is nonfuited : Vs it who brings 
was movetl that he fiiould pay cofts.—-T wisden, fuflice. An eirorona 
executor is not within the ftatute for payment of colts occafione j ud 8 mc "f 
dilalionis .— Hale, Chief fuflice. I am of the fame opinion. tettator fh*ll * 

•^not pay cofts, though the judgment be affirmed.—S. C. 1. Vent, 166. 3. Lev. 373. 4. Mod. 243. 

Skin. 400. Cro. Jac. 350. Cro. Car. 59. 8 Mod. joX. ,i. Mod. ,53. 174. *96. 256. 
12. Mid. 440. 1. Peer. W m<. 482. 2. Peer. Wms. aX*. 297. 496. (638.). Comyns, t6®. 
X. Ld. Rayrn, 437. 2. Ld. Kaym. 865. 1413- 1. Stra. 188. 682. 2. Stra. 871. 977. 107*. 
3. Peer. Wms. iSt. 303. 347. 373. Raines Notes, . Run Ejedt. 147. Com. Dig. “Cofts** 
(B.). . But fee »lie tale of Williams t. Hi Joy, 1. II. Bl. Rep.. 506. that in the common p'-tmL 

exteutors and adm'n ft^tors .i>. ILbie to coBs in erioi in ca*'es where ibvy would be liable in tbf 
original ait.on. 

The 


G % 



Michaelmas Term, 23. Car. 2. In B. R. 


Cafe 36. 

The court of al¬ 
dermen in Lon¬ 
don may fine and 
imprifon a man 
for marrying a 
eity orphan with¬ 
out their con- 
ftnt. 

S.C. port. 7 <>* 
!J*.C.s.Keb.S47. 
S. C. j. Vent. 
17S. 

S.C. 2. Lev. 32. 
S’. C. Tremain, 
420. 

x. Liv. 16z. 

I. Ch. Rep. 26. 


The City of London again/} Harwood. 

H ARWOOD was brought to the bar by habeas corpus , being 
committed by the court of aldermen for marrying an orphan 
without their confent. 

North, Solicitor General. We conceive the return infuf- 
Hcient, and that it is an unreafonable cuifotn to impofe a penalty 
on a man for marrying a city orphan in any place of England, 
Now we married her far from London , and knew not that Ihe was 
an orphan. Then they have put a line of forty pounds upon him; 
whereas there is no caufe why he fhould be denied marriage with 
her, there being no difparageirent. 

Twisdf.n, JuJtice. Mr. Waller of hcaconsfield was imnri- 
foned fix months for fuch a thing.—So the money was ordered to 
be brought into court. 


Cafe 37. 


Leginham again ft Porphery. 


Trinity Term, 18. Car. 2. Roll 244. 


,EVIN and Avowry for not doing fuit. The plaintiff* 
forth a cujlom , that if any tenant live at a difhuicc, if he 
Michaelmas and pay eight-pence to the lord and a penny 
for a (um cer- to the Iteward, he (hall be exculed for not attending ; and then 
tain is good ; lays, that he tendered eight-pence, &c. and the lord refufed it, Sec. 

and a n-nd*r 

and rcfiif.il of the PoLi.EXFF.N. 1 know no cafe where payment will do, and 

money is equal tender and refulal will not do. 
to payment. 

s. c. 2. Kcb. Hale, Chief Juftice. Have you averred, that there arc fuf- 

344. 3S0. S47. ficient copyholders that live near the manor? 

S.C. 1 Sid. 361. 

* T 78 1 Pollf.xff.n\ We have averred, that * there arc atleaf! one 

*- • ■* hundred and twenty. 

S. C. I. Vent. ; 

l6 7 - Half., Chief j'uftne. Surely tender and refulal is all one 

with p^"^- 


A cuflom to 
commute fuit 
and fervice at 
the lord’s court Come 


R E te 


Si. x 53. 2821. 
12. Mod. S4. 
411.441. 530. 
Corny ns, xx6. 
279. 

1. Show, 119. 


Twisdex, Juft ice. An award is made, that juper rcceptionem 
decern librarian a man fhould give a rcleafe ; there tender and 
retinal is enough.—Judgment lor the defendant [a). 

Abr. Eq. 319. 1. Ld. Ray. 441. !>».. 2. Ld. Ray. 764. 7. P-er. Wins. 37I, 

(•*/ Judgment was given for the pleaded. S. C. 1 S' f. 361. S. C. 
pLrtiijJ ; (or the Court were of opinion, t. Vent. 167. S. C. 344, 380. 

that the. cufioin w.u go-d and well 


Waldron 



Michaelmas Term, 23. Car. 2. In B. R. 


Waldron againft Rofcarriot. Cafe 38. 

Hilary Term, 22. & 23. Car . 2. Roll 225. 

17JECTMENT. A fpccial verdift found a fine levied of all If * fine be le- 
^ the conufor’s land in A. and that he had lands in B. j that a v ‘ cd c f *‘‘ nds m 
tithing-man was appointed in B. but that the conftables of A. cx- ^ hatli landsaU 
ercifed their authority not only in A. but in B. alfo. fo , n g[ yet if 

Hale, Chief Jiftice. It is true, one parilli may contain three ^ ^"aifo'con- 
vills : the pariih of A. may contain the vills of A. B. and C. that liable of B. 1 II 
is, when there are diftinft conftables in every one of them : but the lands fh.JI 
if the conftable of A. doth run through the whole, then is the paf *) for,n , fuch 
whole but one vill in law ; or where there is a tithing-man it may conftiulte tife 6 * 
be a vill : but if the conftable run through the tithing, then it is f 4n ne vill. 
all one vill. I know where three or four thoufand pounds a-year s c 2 Keb 
hath been enjoyed by a fine levied of land in the vill of A. in S02. S2!. 84V. 
which are five feveral hamlets, in which are tithings ; but the con- s. C. 1. Vt«u. 
liable of A. runs through them all, and upon that it was held good 170- 
for all. Here was a cafe of the conftable of Bland ford-Forum, * 3 “ 

wherein it was held, that if he had a concurrent jurifdiftion with s.tvii*9 7 V 
all the reft of the conftables, the fine would have palled the lands 2. show. 75. 
in all: infoine places they have tithing-men and no conftables. 2 Saurui. 290. 

Pollexfen. Lombard , 14. is, that the conftable and the tith- 
ing-man are all one. e. Mod. 96. 

Hale, Chief Jujllce. That is in feme places : Praepofitus is ^SaJk. 175. 
a proper word for a ccnjlabU , and decennaiim feu* a tithing-man . * 


Anonymous. Cafe 39. 

A N indictment for retaining a lervant without ateftimonial Indi£tment 

from his left m.dier. Moved to qua/h it, First, Becaufe < 5 ua fi lcd lor 

it wants the words antra tacem. Secondly, Becaufe they do ' v,nt of cuntr « 

not (howin what trade it was.—So quafhed. v _ 

1 C ro. Car. 584. 

1„. Mod. njr. Eilzg. 63. 266. 2. Ld. Ray. I {16. Dougl. 445. 


Anonymous. Cafe 40. 

1 Y/rOVED to quafti another indiftment becaufe the year of Our TIls year in r!)e 
-*■*■*■ Lord, in the caption, was in figures. —Hale, Chief Jifue. caption «f an in- 
*'The year of the king is enough (<2). didlment mull 

^ ru t bcin fi. urcs, 

but it may be rejected as/•< -plufigr..- —1. Sid. 40. 3. Ktb. 301. 2. Lev. 102. 3. peer. Wtus. 496* 

1. Strange, 261.6yS. 2. btiunge, Sbj. 2. Hawk. P. C. 340. 1. Salk. 195. 

, (*) By 4. Geo. 2. c. 16. l.w in the like way of exprefling number i by 

pftcccdings (hall t e in hnglijk , ai.d fgtt. £i as have been commonly ufed, 

written in words at length, and not and with fuch abbreviations as aie 

abbreviated ; but by 6 Geo. ». c. 14. commonly ufed in the Engliih lan- 

f. r . they may be written or piiniid guage. 


G 




Anonymous. 



Michaelmas Term, 23. Car. 2. In B. R, 

• Anonymous. 

VjOVED for a prohibition to the fpiritual courts For that 'they 
fue a parifh for not paying a rate made by die churchwar¬ 
dens only j whereas by the law the major part of the parifh mufl 
join.— Twisden, JuJlice . Perhaps no more of the parifh will 
come together.—C ounsel. If that did appear, it might be. fome- 
thing. 


•C79] 

Cafe ^|i 

The fpiritual 
Court cannot 
enforce the pay¬ 
ment of a rate 
made by the 
churchwardens 
only. 

Poll. 194. 5. Co. 63. 3. Term Rep. 3. 


Cafe 42. Skinner againft Webb. 

Error will lie to TJ ALE, Chief JuJlice. A writ of error will lie in the exche- 
the exchequer- quer-chamber of a judgment in a feire facial grounded 
chamber on a yp 0n a judgment in one of the actions mentioned in the 27. Eliz. 

any a£on with- c> 8. becaufe it is in effedt a piece of one of the a&ions therein 
In 27. Efim. mentioned. 

c. S.—S. C. 2. Keb. 833. 842. S. C. 1. Vent. »68. Fitzg. 67. 8. Mod. 27. 10. Mod. 17, 
142. 275.^ 2ft, 12. Mod. 105. 1, Ld. Ray. 97. Ld, Ray, 954. x. Stra. iio*. 
| t P^cr. V< ms. 3^8, 351, j. Twin Rep, 46, 


HILARY 



HILARY TERM, 

The Swenty-Third and Twenty-Fourth of Charles 

the Second, 

I N 

The King’s Bench, 

Tuefday, 23. January , 1672. 


Sir Matthew Hale, Knt. Chief JuJlicc, 


Sir Thomas Twifden, Knt . 
Sir William Moreton, Knt . 
Sir Richard Rainsford, Knt . 


JuJltces . 


Sir Heneage Finch, Knt . Attorney General 1 
£/r Edward Turner, Knt. Solicitor General\ 


Harwood’s Cafe. Cafe ^ 

H ARWOOD was removed out of London by habeas corpus ; The court of 
the return was. That he was fined and committed there aldermen in 
for marrying a city-orphan without the confent of the London may 
court .of aldermen. impofe ana- 

•' Jonablc fine oik 

First exception. They do not fay that the party was a aperfonfor 
citizen, or that the marriage was within the city; and they are marrying a 
not bound to take notice of a city-orphan out of the city, for their c,t y° r P™ . 
cultoms extend only to citizens in the city. confcnt, altbo* 

Second exception. They have not (hewed that we had 1,6 nol J fh . 
rcafonable time to (hew caufe why we (hould not be fined. mlrTiage be • 

• tut of the city ; 

and, on refufal to pay the fine to the court, may commit the offender.—S. C. ante, 77. 
S. C, 2■ Keb. 847* S> Ci i. Vent* 1*78. S.C # z. Lev* 32. S. C. Tremain,4ao« v.Lev. 16a. 
a. Lev. 130. 1. Ch. Rep. 26. 2. Roil. Rep. 316. Co. Lit. 136. S. Mod. 224. 9. Mod. 98. 

12. Mod. 516. Abr. Eq. 261. Giib. Eq. Rep. 172. Cafes Temp. Talb. 59. 1. Stra. 168. 
1. Peer. Wins. 698. 703. %, Peer. Wms. 202.112,128. 561. 3. Peer. Wins. 226.134. 

G 4 Twisden, 



Hakwo^b's 

Cask* 


X. Bac. Abr. 
6 Sj. 

7. Vincr Abr. 
a*3- 


•C«»J 


(<i) i.RoiiRep. 
316. 

x. Sid. 150. 
x. V’ent. 1S0. 
a. V«rn. 119. 


($) March 179. 

X. Sid. 250. 
x. Vtnt. 1 io. 
Hut. 30- 
l.^ev. 32. i6z. 


Hilary Term, 23. & 24. Car. 2. In B. R. 

Twisden, Jufiice. Thefe objeftions are over-ruled in Mr. 
milter's Cafe, 

Afterward, in the fame Term, W F.STON fpake to it. There are 
two matters upon which the validity of this return doth depend, viz. 
the cuftom; and the offence within the cuffom.— First, The 
cuftom is laid, thattimeout of mind the court of aldermen have had 
power to fet a reafonable fine upon fuch as {hould marry suflfcphan 
without their leave ; and upon refufal to pay it, to imprnlwnim. 
I conceive this cuffom, as it is laid, to be unreafonable: it ought 
to he locally circumfcribed, and confined to the City. 
17. Edw. 4. 7. there was an aiffion brought upon the ftatute of 
labourers, for retaining one that was the plaintiff’s retained fer- 
vant ; the defendant pleaded in abatement, th?.t there was no place 
laid where the plaintiff’s retainer was ; and this was held a good 
plea; for * that if it were in another county than where the de¬ 
fendant retained him, it was impoffible for the defendant to take 
notice of a retainer in another county: no more can we take notice 
who is a city-orphan in the county of Kent. — Secondly, They 
have returned a cuftom to imprifon generally ; but it fhould have 
been, that without reafonable caufe {hewn they might imprifon, and 
the party have liberty to {hew caufe to the contrary.— -Thirdly, 
I conceive they have returned the fa& as defective as the cuffom. 
They fay, that he married her without their confent: they ought 
to have faid, that he took her out of their cuftody; and your lord- 
fhips will not intend, that ftie was in their cuftody when {he was, 
out of the city. 

Offley of the fame fide, and cited 21. Edw. 3. Fit%. 
<c Guard." 31 Moore v. Huff y, Hob. 95. *The Weavers Company 
v. Brown , Cro. Elios. 803. Dean's Cafe, Cro. Elios. 689. Lander 
v. Brooks , Cro. Car. 561. In all the cafes it is returned, that they 
Were freemen of the city. 

Mr, Solicitor North, on the fame fide, cited Day v. Sa¬ 
vage, Moor 871. Hobart 85. 

Mr. Attorney-Genf.ral on the other fide faid. That be- 
caufe it was impoffible to give notice to all, therefore cx neccjjitaie 
vei-i they muff take notice at their peril. 

Hale, Chief Juftice. The city has an intcreft in the orphan, 
wherever the orphan be {a). And for notice, he may enquire ; there 
is no impoffibility of his coming to the knowledge, whether {he 
be an orphan or no ; therefore if he take her, he takes her at his 
peril. 

Twisden, fuftiec. And for the fine, fuch a fine was fet in 
Lang ham's Cafe, and adjudged good (b). Let a citizen of London ■ 
live where he will, his children {hall be orphans. 

Hale, Chief Juftice. Somethings are local in themfelves ; 
feme tilings adheru.it to the perfon, and follow the perfon : now 

tliis 
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this is an intereft which follows the perfon, and is tranfmitted to Harwood’* 
his children; and the party muft take notice of it at his peril. AS& * 

*[81] 

* Cox again ft St. Albans. Cafe 44. 

A PROHIBITION was prayed for to the city of London , Be- Prohibition 
caufe the defendant had offered a plea to the jurifdittion J*°! go to an 
fworn, and it had been refufed. tllough thecauf# 

Hale, Chief Juftice. In tranfitory a£tions, if they will plead out* of°the jurif- 
a matter that arileth out of the jurifdi&ion, and fwear it before im- diftion, unicft 
parlance, and it be refufed, a prohibition Avail go. There was a that matter has 
cafe in which it was adjudged. First, That upon a bare fur- •*«» tendered a* 
mile that the matter arifeth out of the jurifdi&ion, the court will ^parian^and 
not grant a prohibition. Secondly, It muft be pleaded, and the re fufed. 
plea fworn, and it muft come in before imparlance. If all this s c> t Vent> 
were done, we would grant a prohibition here. It was alfo agreed j8o. 333. 
in that cafe, that the party fhould never be received to aflign for s. c. z.Keb. 
error, that it was out of the jurifdi< 5 tion j but it muft be pleaded. ^ 3 ^ ^ 

Twisden, Juftice. So in this court, when there is a plea to 2 73 - 
the jurifdi&ion, as that it is within a county palatine, they plead it *• v er * t 2 ^ 
before imparlance, and fwear their plea. vaugh. 40.! 

Raym. 189. I. Sid. 151. *. Mod. z-jz. 9. Mod. 91;. to. Mod- t 66. Fuz*?. Si. 314. 

X. Vern. 484. 1. Peer. Wms. 43. 476. 2. I.d. Ray. &Sq. 1. Salk. 202. 2. Com. Dig. 

“Courts’* (P*!^.). C&wp. 166. Dougl. 378. 1. Term Rep. 5152. 3. Term Rep. 315. 


The King againjl Serjeant: and Hannis. 


Cafe 45. 


TNDICTMENT for perjury committed in giving their The v*nWefa- 
evidence on the trial of an indictment for barratry. it ap- for the trial 
peared by the record that the venire facias for the trial of the bar- f 1; *mfloe before 
ratry was made returnable coram , &c. Juftitiarils pradit.'is on a J " ° yer 

day certain, viz. the lixth of March. ought to be made 

Stroud moved in arreft of the judgment on the indi&ment for rally 
perjury:— First, That the venire ihould not have been returnable affileij bur pet • 
at a day certain, but generally ad proximas affifas, becaufe it is un- 3 ,,r y is wtl1 af- 
certain when the affixes will begin.— Secondly, Thatbcing made re ^ 

returnable coram Jufitiariis pradittisy none but the fame Jufticcs ™ cn \ r( foVeturnt 
could proceed. ed, unkfs it be 

^‘"Twisden, Juftice. There was a venire facias returnable g c * Vert 
coram nobis apud IVeJim. whereas it fhould have been ubicunque 
fncrimusy zs’e. yet becaufe the court was held here, it was held to s. C. *. Keh. 
be good. 505. 718. 854. 

Hale, Chief Juftice. I remember it. When in an inferior Cro. Jac. 314. 
court the venire facias is ad preximam curiam , it is naught, becaufe Cro - Car - l 54 * 
it is uncertain when the court will be kept. But if it be at fuch a ** /?**)** 
day adproxunain curiam it is good (a). 7 i. Mod? 86. 

1. Sirs. 146. 56c. a. I.d. Raym. 854. 

(a) See Ccwp. 18. 

Tub 
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•ft,* Kive The Court held, that the firft exception made the record er- 
ag.itnjt roneous, but that as it was unreverfed, the perjury was well af- 
s*i jeant firmed; and that the fecondwas aidedby the 1. & 2. Edw. 6. c. 7. 

AMD HaNMS. ® 


Cafe 46. 


Hall againjl Clarke. 


* A WRIT OF ERROR of a judgment in Whitechapel, After the 
mu c record was read, Hale, Chief JuJlice, faid, the afts of a court 

ought to be in the prefent tenfe; as u preeceptum ejl” not lt pra- 
ceptum fuit but the afts of the party may be in the preterper- 

feft tenfe; as venit et protulit hie in curia quondam querelamfuam 
and the continuances are in the preterperfect tenfe; as K veneruntj 
not “ veniunt ”— But upon another exception the Court gave 1 
time to move it again. 

LA. Ray. 1347. Cowp. 29. 

* The King againjl Stanlake. 

°" P ro u of t m r ade ClR EDWARD THURLAND moved for a melius inquires 
tice'TnT corn- . dumto be granted to the coroner of Kent , who had returned an 
reion aninq.ii- inquifition concerning the death of one who was killed within the 
ion fuptr isi- manor of Greemvicb : he had returned, that he died of a meagrim 
Jum corporis, the j n his head, when he was really killed with a coach. 

Court will cjuafh 

the writ, and II a L E, Chief Juft ice. A melius inquirendum is generally upon 

an office poft mortem , and is directed to the fherifF. 


The a£U of 
court 
in the frtjtnt 
tenfe , but thofe 
of the party 
may be in the 

freltrpetf&'l. 

2. Kcbi 846. 
801. 

*. Saund. 393 
X. Srra 608. 

•[S 2 j 

Cafe 47. 


grant a melius 
iriqui'CnduiM. 

S.C.T.V<mr. j8i. 


Twisdent, Juftice. But this cannot be to the fherifF; for the 
’ C Edw 59 * ooroner muft enquire only fupervifum corporis (*). And if you will 
js,., “ 4 ’ have a new enquiry, you muft quafh this. Indeed a new enquiry 

was granted in Miles Barfly's Cafe (b). 

Thur land prayed, That the Court, being the fupreme 
coroner, would examine the mifdemeanour of the coroner (c). 

Half, Chief Juftice . Make fome oath of his mifdemeanor, 
becaufe he is a nvorn officer. Without oath we will not quafh 
this inquifition (</). 4 

Newdigate (aid. That in the cafe of Miles Bartly the enquiry . 
was not hied ; and that that was the reafon why a new one was 
granted. 


pi. 

4. Co. S 7 . 

Cro. Eli*. 371. 
Carth. 7a. 

3.Mod. *0 238- 
7, Hale , $ q • 

1. Hawk'. i J . C. 
104. 

Salk .ico. 
a. Hawk. P. C. 
88 . 

i. Hale, 41 5. 

■2. Hale, 55. 69. 
Strange, 69. 


• • 


j Half, Chief Juftice. Let'the coroner attend; he muft take 
: the evidence in writing; and he fhould bring his examination into 
[ court (r). 


{«) See the ftatute 4. Edw. *. De 
Otficio Coronatoris, and the 25. Geo. a. 
c. *9. 2. Hawk. P. C. 74. 85. 

(i) a. Sid. 90. tot. 14 
(*} 1. Hale, 5*. 4. Co, 57. 1. Bl. 

Comm. 34*8. 


(a) Strange, 22. 167. 533. Sal?.. 
377. 2. Hawk. P. C. 78.5 and th« 

fiatute 3. Hen. 7. c. t. x. Hen. 8. c. 7. 
and 25. Geo. z • c. 29. 

(/) See the ftatiue 1 , Sc z. Phil. Se 
Mary, c, 13. 


Daniel 
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Daniel Appleford *s Cafe. 

/k WRIT of mandamus was dire&ed to the mafter and fel- 
Jm lows of New College in Oxford , to reft ore one Daniel Appleford\ 
a fellow. They return. That the Bijhop of Winchefter did ere£t 
the college; and among other laws by which the college was to be 
governed, they return this to be one, viz. u That if a fcholar, or 
“ other member of the faid college, {hall commit any crime whcre- 
“ by fcandal may arife to the college; and it appear by his own 
ct confeftion, or full evidence of the fatft, that then he mall be re- 
M moved without any remedy and that Daniel Appleford , a 
fellow, was guilty of enormous crimes, and was convicted, and 
thereupon removed: and they pray judgment, whether this Court 
will proceed. 

Jones. By this conclufion they rely chiefly upon the jitrif- 
di&ion of the Court. I will lay this for a ground, that this Court 
hath jurifdicftion in extrajudicial caufcs as well as judicial, 1 r. Co. 
Bagg's Cafe , and * Appleford hath no remedy but this : l will not 
lay that he may not have an atSlion upon the cafe, but by that he 
will not recover the thing, but damages. As for an aflife, if a 
man be a corporation folc or head of a corporation aggregate, and 
be turned out wrongfully, he may have an aflife ; but for a man 
that is but an inferior member of a corporation, no aflife lieth for 
him, becaufe he is but a part of the body politic, and doth not 
ftand by himfelf but muft join with others; and as he cannot 
have an aflife, fo he cannot have an appeal : Dyer, 209. and 
II. Rep. Bagg's Cafe . 24. Hen. 8. pi. 22 . 25. Hen. 8. c. 19. 

4. Injl. 340. By thefc authorities it appears that wc are without 
remedy byway of appeal (a). It may be objected, that there 
can be no appeal hither, becaufe it is a fpiritual corporation. 
Now I fay, this is not a fpiritual corporation, as appears by the 
foundation ; and I am of opinion, that if a corporation be all of 
fpiritual perfons, yet unlefs there be a fpiritual end, it is no fpi¬ 
ritual corporation but a lay one : but if it be a fpiritual corpo¬ 
ration, yet deprivation is a temporal act; Dyer 209. Another 
objection may be, that the founder hath provided that there {hall 
be no appeal. I anfwer, the founder cannot by his foundation 
exclude legal remedies againft wrong: a cuftom, which is the 
ftrongeft foundation, doth not bind a man up from his legal re¬ 
medy; Lit. Set 3 . 212 . If a man fliould difpofe of his eftate by 
will, and provide therein, that if any difference Ihould arife con¬ 
cerning the execution of the fame, that it {hall be determined by 
fuch and fuch, and no fuit commenced upon it at the common 
law, this would be a vain appointment: he muft not ere£l a ju- 
rifdi&ion of his own to ouft the king’s courts of theirs (£). 

(**) But fee, as to this point of a. Term Rep. 355. from his lordfliip's 
R a gg' s C a f f t the argument of Holt, own original imnufcript. See alfo 
Chief JuJli<.e, in the cafe of Philip v. ». Ld. Ray. 9. r. Term Rep. 396. 
R ur j)i l • 44 . Raj. 5. fs rc r o;ted (h) s ee Kill v. Holliftsr, t. Wilf. 129. 

Coleman, 


Cafe 48. 

A writ of mis. 
damus will not 
lie to reftore a 
fellow of iVew 
College in Ox¬ 
ford, who has 
been removed 
by the Vifitar 
appointed by 
the Founder of 
the College. 

S. C. 2. Kcb. 
799- 861. 

2. Lev. 14. 

, . Lev. 23. 65. 
Raym. 56. 94. 
101. 

1. Sid. 29* 94. 
71. 151. 346. 

*[83] 

1. Show. 74. 
Cart!). 168. 

2. /ones, 175. 
8. Mod. 27. 

148. 

10. Mod. 50. 
12. Mod. 2. 

113. 190. 609. 
666 . 

Fitzg. 123. 194. 

1. Ld. Ray. 7. 

2. Ld. Ray. 
* 334 - I 348 « 

1. Stra. 5J7. 
Peer. Wms. 

47. 348. 351. 
,. Burr. 19$. 

2. Burr. 1044. 

1. Wilf.r 29.206* 
Cowp. 377. 

1. Term Rep. 
290. to 346. 

2. Turn Rep. 
354 - 

3. Term Rep. 
575 * 

4. Term Rep. 
* 33 * 



T5 A VIE f. 
Arrurot d’: 
CasIi 


3. Sid. 29. 


• 134 ] 


2. Roll* 234. 


j. Ld. Ray. 
j.W.K'. tk.6. 
r. Murr zco. 
t'evvp. '.3.2. 
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1 

Colf.man, centra. I conceive this is fuch a college as no 
mandamus lluwld go to it in any cafe whatfoever ; for it is but a 
private fociety, and hath no influence upon the public. In 
Jiily's Records we find that mandamus's were only letters to col¬ 
leges, &c. and there were no judicial mandamus's till Bagg's Cafe ; 
and I never knew them go but when the part)’ had not only a 
freehold, but one that was of public concern: now a fellowlhip 
of a college is for a private defign only to ftudvj and if you grant 
a mandamus in this cafe, whither will it go at laft ? Then the 
foundation was to a fpiritual intent; and what is committed to 
the ecclefiaftical power and jtirifdi&ion this Court doth preferve. 
Ecclefiaftical men hold in eleemfynam: Litt . Sc ft. 136. * Linde - 
%vcde de Relifiofn Domibus . When colleges arc founded under 
rule and order, it doth give the bifhop jurifdi&ion ; fo that this 
Court will not enquire into this matter, no more than it will en¬ 
quire into caufes of deprivation, and matters relating to the in- 
Ititution of clergymen. It nath been denied, that a fellow of a 
college can bring an aftife : but as a prebend hath two capacities, 
folehmd aggregate; fo a follow is a member of a corporation 
aggregate, and hath a foie capacity in refpett of his fellowlhip ; 
for a churchwarden who is admitted according to the courfe of 
the ecclefiaftical law, a mandamus will not lie. Vide 6. Hen. 7. 
pi. 10. 

Twjsden, Jufticc, In one Patrick's Cafe («) we all held, 
that a college was a temporal corporation. 

IIale, Chief fujlice. There is a reafon given in Dyer why 
a mandamus will not lie in the cafe there, viz. Becaufe it was 
prayed to be awarded to a temporal corporation. 

Coleman. It doth appear by the return, that the founder 
hath appointed a vifitor : now to him there may be an appeal, and 
wc have returned the fentence of the vifitor, and need not return 
the caufe of the fentence: and for books I oppofe Huntly's 
Cafe ( h) to Specctt’s Cafe (c) and Ken's Cafe (d). In our cafe 
the party has a remedy clfewhcre, and therefore he fhali not 
come hither. If a mandamus {hall lie for a mafterfh ip, fellowlhip, 
or fcholarfhip, it will in time come to lie for turning out of com¬ 
mons v and what a combuftion will this rail’o then ? The niceties 
ofhuiband and wife were faidby the Judges in Scott's Cafe (e) to be 
proper for the fpiritual court, and not lit to be brought before the 
j udges. 

. IIai.e, Chief fujlice. That a mandamus lies, I will not pofi- 
tively deny j but whether is it fit for us to proceed alter this re¬ 
turn r It mull be taken for granted, that it is not a fpiritual cor- 

(«j) Raym. i Lev. 6?. J.Sul. 3. Leon. 19S. 1. Ander.189. Could*' 

?A fj ‘ *• K, ' h * **'i« ?,, 4- 2')^. 5 s x. 35. J«*nk. 25S. 
mo, 0-1»^. S> r. 2. K-I- 6 <. 164. 2^9. ( d) Co. 42. Cm, Jac. jS6. 

(■■) 2. Huh. A?**. (#) Manby v. Scot?, port. page 124. 

S" ^ • a^* ■ - 0 v.o. ^7, 


poration 3 



Hilary Term, 23. & 24. Car. 2. In B. R. 

poration; if it were, you ought to appeal to the vifitar , and then to Danibs. 
the delegates . It is a private locicty, as an inn of court [a) ; and I 
confefs, that mandamus's do generally refpeit matters of public Case * 
concern. I never heard of a mandamus for a monk. If there be a 
jurifdi£tion in thevifitor, and he hath determined the matter, how 
will you get over that fcntcnce ? The chancellor is vifitor of all the 
king’s free chapels, and the 2. Hen. 5. c. doth make him fo of 
all colleges of the king’s foundation. Suppofe a temporal court 
over which we have jurifdidtion do give judgment in affife to re¬ 
cover an office ; fo long as that judgment ftands in force, do you * r g H “1 
* think that we will grant a mandamus to reltore him againil whom 3 

the judgment is given ? 

Twisden, Jufticc. In all cleemofynary things there arc \i- 
fitors appointed either by law, or by creation of the party. 

IIale, Chief Jjt/iice . The frec-chapels of JVimlftr and If'ol- 
verhampton are not of fpiritual jurilili&ion. At this rate we fhould 
examine all deprivations, fufpenfions, elections, &c. and by the 
13. Eli?,, c. 29. the laws of the Univerfity arc couiirmed. We 
ought not to grant a mandamus where there is a -mjitor : but in 
this cafe the viiitor hath given fentence. 

(*) See Rex v. Gray’s Inn, Dougl. 353. 


A 


Mors again ft Since. Cafe 49. 

Michaelmas Term , 23. Car . l . Roll. 421. 

TRIAL at bar. An action upon the cafe was brought An aftion on 
againlt a matter of a (hip, who had taken in goods to tranf- y Kc *"' t , lts 
port them beyond lea, For that he fo negligently kept them, that p tlft 

they were itolen away whilft the fhip lay in the river of Thames. to recover' the 

Maynard infilled upon it, 'That the mailer was not charge- whid^h/hatii 

able. Say they, He is chargeable whillt he is here ; hut when he rcct ived upon 

is yonc out of the realm, he is not chargeable, though the goods be freight, on their- 

taken from him. This diitinttion, he laid, had no foundation in »>cmg ftol. n by 
, open force and 

llW * violence from 

on board the 
fliip vvliile lying 
in the river 
"l hunts. 

S. C. 3. Keb. 

72 112. 133, 
S.C. i.Vcnr. 

190- *38. 

S. C. R ay ?? >• 
S.C. 2. Lev. 

69. 

. 1. Sid. iQ. 


Hale, Chief Juftice. It will lie upon you that arc for the de¬ 
fendants, to lliew a difference betwixt a carrier and a mailer of a 
fliip. And it will lie upon you that are for the plaintiff, to fliew 
why the mailer of a Ihip fhould be charged for a robbery committed 
within the realm, and not for a piracy committed at lea. 

It was urged by Mr. Hoi.t fir the plaintiff tint a hoy-man, 
and ferry-man are bound to univver, and why not the mailer of a 

Ihi^ ? 

S. C. t. Keb. 


S66. 


1. Roll. Abr. 1 


i. Dar.v. 11. Mollov, 709. 230. 239 

S. Mod. 17?. 11. Mod. t 3.;, 12. Mod. t>. 47-. 482. r. Ld. R.iym. 918. S. C. cited 

and [aid Cm be the fir ft cifc adjudged as to the maj:.r r f c j‘. tp, Cowp. 762. 


The 
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Mors The defendant proved, that there was no careleflhefs nor neg-» 

again/l jigent default in him. 

SkUCR. & 

Maynard. He is not chargeable, if there be no negligence 
in him, becaufe he is but a fervant; the owner takes the freight. 

Hale, Chief fujlice. He is exercitor navis. If We ftiould let 
loofe the maftcr, the merchant would not be fecure. And if we 
fhould be too quick upon him, it might difeourage all mailers; fo 
that the confcquence of this cafe is great. 

But THE jury gave averdi& for the defendant ; THE Court, 
for the rcafons aforefaid, inclining that way (a). 


*[ 86 ] 

Cafe jo. 


(a) Tt appears that a /pedal verdict 
was iounri in this cafe, the material fails 
of which were, “ that the fhip lay within 
'* the body of a county; that a fufficient 
** number of rru*n were kept u.i board 
** to attend her; and that the mailer 
*« was to have wages from the owners, 
and the mariners from the mailer.’* 
It was twice argued; and in Hilary 
Term, 35. Car. *. Half, Chief Juftice, 
delivered the unanimous opinion of the 
Court in favour of the plaintiff ; Firft, 
Becaufe the Ihip being infra corpus co'ni ■ 
tatCs, the mailer could not avail himfeif 
of the rules of the civil law, by which 
mailers are not chargeable pro damn* 
fat alt. Secondly, That he is liable, 


becaufe he takes a reward in receiving 
the wages. Thirdly, Becaufe he received 
the goods generally. Fourthly, Becaufe 
there is no difference between a maftcr of a 
Jkip and a common boy-man. See the fame 
cafes in marg. But by the 7. Geo. 3. 
c. 15. “ No owner of any fhip lhall be 
liabtc to make good any lofs or 
“ damage by reafon of any embezzle- 
“ ment by the mailer or mariners, ot 
** any of them, of any goods on ihip. 
** board, beyond the value of the Ihip 
** and freight of the cargo.”—See 
Sutton v. Mitchel, 1. Term Rep. 1$. j 
Froward v. Pitard, t. Term Rep. *7. ; 
and the cafe of Barclay «. Higgins, there 
cited, page 33. 


* Williams, on the Demife of Porter, againft Fry. 

Michaelmas Term, Z2 . Car, z. Roll -$yz. 


If a devife be 
anade to A. for 
life, with re- 
mainderto B. 
and the heirs of 
his body, upon 
condition if B. 
marry without 
the confent of 
C. then the 
eflate fhall go 
to D. ; this is 


Tj'JECTMENT. On a fpecial verdift, the cafe was, A man 
devifeth to A. for life, the remainder to one and the heirs of 
his body, upon condition, that if he marry without confent of fuch 
andfuch, or die without heirs of the body of his mother, that then 
the eftate lhall go to another and his heirs. The devifte marries" 
without their confent, and he in the remainder enters. 

F inch, Attorney-General. The first queftion will be, Whe¬ 
ther this proviso be a condition or a limitation f —Secondly, 
Whether notice be requilite in this cafe or not ? 


wm” 1 ; For THE first, I take it to be a limitation, and that it mull fo 

and if B. many be expounded, and not as a condition, as in the cafes of JVilford v. 

without the 

opnfent of C. the rimainder-man may enter; for it is a forfeiture, although B. has no notice of the 

limitation previous to his marriage.—S, C. poll. 320. S. C. 1. Freem. 31. S. C. ,. Vent. .99. 

S. C. Ray. 236. S. C. 2. Lev. 21. S. C. a. Keb. 756. 7S7. 814. S67. S. C. 3. Keb. 19. 

S. C. 1. Eq. Abr. 1*1. S. C. 1. Ch. Cafes, 1 38. S. C. 2. Ch. Rep. 26. 2. Show. 316. 

2. Danv. 30. 11 r. Cro. Car. 583. Gouldlb. 1^3. t. Leon. 269. 3. Co. 19. Cro. Jac. 510. 
a.Bulil. 123* 2. Rill. Rep. 223. 427. Co. Lit. 380. Free, in Ch. 350. 1. Wilf. 130. 135. 
icq. Antbl. 256. a. Com. Lig. 4;c. 3. Bac. Abi, 23. 

JVilford 
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tVilford(a) ; in Scholajlica's Cafe (b) ; in Plow den's Queries (r) ; William* 
in Englefeld's Cafe(d) ; in fennour v. Hardy (e) ; in Gibbons v. 
IVallyard(f) ; in Wifeman v. Baldwin (g) ; and the fame cai’e in 
Owen's Reports (£), that in cafe of a devife, a condition muft be 
conftrued as a limitation. There feems, indeed, to be an authority 
againft me in Mary Partington's Cafe (i j, in a reafon there given ; 
but it is an accumulative reafon, and does not come to the point 
adjudged. I (hall infift upon TV’.Hack v. Hamend , as reported in 
Leonard(k), and as it is reported likewife in Borajlon's Cafe(l) \ 
and Loro Coke fays, that it doth refolve a qua' re in Dyer 317. 
fo that exprefs words of condition may, by conftrudtion in a will, 
amount to no more than a limitation. 

The second point is, Whether he (hall beexcufed for breach 
of this condition for want of notice ? And I fhall confident in rcfpedt 
of the perfon; and in refpe&of the grounds of notice in any cafe. 

First, in refpedl of the perfon. Now he may be confi- 
dered in two capacities, as an infant , and as a devifee : now his in¬ 
fancy cannot excufe him; for the condition was annexed to the 
devife exprefsly ; becaufe he was an infant. —Secondly, He is a 
purchafor. Now if an infant purchafe an advowfon, and the incum¬ 
bent die, lapfe fhall incur, though he had notice of the death of the 
incumbent; and there is the fame reafon in this cafe, where he is 
devifee.— Thirdly, An infant is bound by all conditions in 
deed, though not by conditions in law, as appears in the cafe of 
TVinboltv. c Tailbury (m). Indeed 31. Ajftze 17. is againft it; but in 
Brooke's Abridgment («) *that cafe is faid to be no law, and Brooke * f 8 7 ] 
agreeth with Plowden in the cafe of Stowel v. Zoucb ( 0). 


Secondly, Confider him as devifee, and then there will be lefs 
ground to cxcufe the want of notice. I take it to be a good dif¬ 
ference betwixt lands devifed to an heir upon condition, and lands 
deviled to a ftranger upon condition. To the heir notice muft 
be given, but not to a ftranger : for the heir is in by defeent, and 
a title by law caft upon him : and he may very well be luppofcd 
to take no notice of a devife, becaufe the law takes no notice or a 
devife to him. Now a ftranger, as he muft needs take notice of 
the eftate given, fo he may very well be obliged to take notice of 
the terms upon which it is given. 4. Co. 82. As for the grounds 
• and retifons of the law, when notice in any cafe is rcquihte, and 
when not— First, 1 take it for a rule, that every man is bound 
to take notice, when none is bound to give him notice . x. Hen. 7 


*. Show. 316. 

1. Jones, 38^. 

1 .Ru.Rcp. 469. 
Wine!*, ioy. 

1 1 7 • 

Palin. 73. x6*. 
Caiin. yi. iyo t 
Sea. 

z. Danv. m. 
8. Co. 9*. 

Cro. Car. 577. 

2. Roil. Rep. 

1 > z ' 

x. And. S6. 


(<0 Dyer, 128. a. 

(i) PloWrd. 40 j. 

(«) QM*re 108 
(V) Moor, 303. 312. 
«(*) 1. Leon. 2S3. 

(/) Puph. 4. 

(f) 1. Roll. Ahr. 411, 
(fc) Owen, ii2. 


(»; IO Co. 36. 

(k) ). L^ou. z r 'q. 

(/) 3. Co. 19, zo. Cro. .-.1.... 
2 C- 4 - 

(m) Plowd. 57. 

(w) 'Fir. “Condition/ 1 pi. 114. 
lo) Pi.uwd. ;7-j. 
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Vhmami 
Kr v. 


8 . Co. 90. 
x. Roll. Rep. 

34°* 

2. BrownL 277. 

3. Bulft. 3x7. 

Cart. 172. 


* [ 88 3 . 
Cro. Car. 577. 
2. Danv. 8»9» 
le. xo. Co. 


pi. 5. 13. Hen. 7. pi. 9. <S 7 r Henry Conjlable's Cafe (a 1 ; Bur-* 
leigh's Cafe (b), in the exchequer ; and 1. Cro. 39b. Roll. 856. 
Litt. Seil. 350.— Secondly, That where perfons are equally 
privy and concerned, there needs no notice, as in Leviflon's 
Cafe (c) ; Mallorie’s Cafe (d) ; and 14. Hen. y.pLiii — The third 
confidcration arifeth from the circumdances, and drift formality 
of all notice. You mud not give notice of a will by word of 
mouth, but you mud leave a copy of it compared : Fraunce's 
Cafe (<?). Now the infant in remainder is incapable of obferving 
thefe circumdances : and they being both drangers, are both to 
take notice at their peril. 

Now to anfwer objeftions. One is, that the condition is penal, 
and inflifts a forfeiture of an edate, and that therefore notice 
ought to be given. I fay, this is rather a declamation, than ah 
argument in law. I will put a cafe, where he that is fubjeft to a 
penalty, mud give notice to preferve himfelf, Popht 10. fo that 
penalty or no penalty, is not the bufinefs; but privity or no pri- 
vity guides the cafe. And Frounce*s Cafe was ruled upon the' 
privity, not upon the penalty. The cafe of Curtis v. Wool •* 
•ucrjton (f), and a cafe adjudged in this court, Lee v. Chamber - 
■fyiie, feem againd me; but they differ from ours; and the cafe of 
Alford, v. the * Commonalty of London (g) , is an authority for me. 

36, 37, & c . 


8. C61 9Oy 9!. 
x. Roll. 340. 

3. Built. 327. 
Vide Cart. 172. 


3. Co. 64, 65. 
2. And. 90. 
Cro. l.l!Z 9^3. 
57a. Moor, 


Mr. Solicitor North, for the defendant. I will not {peak 
much to that point, whether it be a condition , or a limitation. I 
fhall rely for that upon Mary Partington's Cafe , that exp refs 
words of condition cannot be condrued to be a limitation. Dyer 
127. Now, if this be a condition, then the heir regularly oU»ht 
to enter; which he cannot do in this cafe, bccaufe a remainder is 
here limited over. The law does interpret conditions according 
to the nature and circumdances of the thing, and not driftly al - 
ways according to the letter. I do not obferve, that in any cafe 
the law differs a man to incur a forfeiture, where he hath not no¬ 
tice, or is not in law fuppofed to have notice ; and he cited the 
cafe of Molyveux u. ALolyneux (h), and* Frau nee's Cafe (i). He 
laid it was not the intention of the party, that the devifee Ihould 
be dripped of his edate, and be never the wifer. The cafe of 
Saunders o. Gerard [k) is for me, of which I have a private re¬ 
port. He urged alfo the cafe of Curtis c. JVoolvcrJlon (/; ; and 
Pt n na nt' j Cajj ( m). 

426. 456. 


It is objected, that they that are ro have the benefit of the edate 
ought to take notice .—*1 anfwer, The lame objeftion might be 


(« 9. Ce. 106. 

(•:’) 3. Lecn. 

(e) 1. i'. 31. 

(u; Co. IT;. 

(<) S. Co. 92. 

(, f ) Cro. Jac. r 7. 

C;) Cro. Car. 577. 1. Jones, 452. 


(b) Cro. Jac. 144. 

(0 8. Co. 90. 

(*; 

(/) Dyer, 354. Cro. Jac. <;6. 

(”*) 3- Co. 64. Moor, 456. Cro. 
J-l z. i53 . - 


fnade 
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made in Fraunce's Cafe. Another reafon given tocxcufe the not Wtr. ltami 
giving of notice is, That the condition imports no more than agamft 
nature teacheth: But I anfwer,in cafe the executor confcnt, it is 41 
no matter whether the grandmother content or not. And for 
their authorities, I {hall rely upon the cafe*of Gimblct v. Sands {a ); 
and upon Frounce's Cafe for anfwering them. So he prayed 
judgment for the defendant. s. Co. 90. 

Hale, Chief JuJiice. All the difference betwixt this cafe and Bio*nL° 77. 
Frounce*s Cafe is, that in that cafe there is an heir at lav/, and not 3- Built 327- 
in this. Now the chancery is lb juft, as to oblervc the civil and ^ a,th - * 7 ’- 
canon law as to pcrfonal legacies, but not as to land (b). 3 °°> 3 ° r * 


(a) Cro. Car. 392. 

(i) The whole Court were of opi¬ 
nion on the fir/% point, that it was a 
limitation, and not a condition ; and on the 
lecond point, that notice was not needft- 
ry. Judgment therefore was given for 


the plaintiff. S. C. Ray. *37. i.Frrem. 
32. 2. Lev. 22. 1. Vent. ?os;. and 


7 ,. Ki-h. 2 


v 


The defendants hrorj;ht .1 


hill in equity for relief, which was dif- 
miilld. Foil. 300. 1. Chan. Cafes, 1 38. 
2. Ch. Rep. 2b. 1. Eq. Abr. 111. 


'* Buckler againji Moor. 


*[s 9 ] 

Cafe 51* 

AN Action upon the case was brought upon apromifeto Toan afiion 
pay money three months alter upon a bill of exchange; to upon an txeemo- 

which the defendant pleads, non efjumpfit infra Jix anr.os . ry promife the 

defendant can- 

It was urged, that as this promife was laid he ought to have not plead 
pleaded, that the caufe of action did not accrue within lix years. 

* J infra Jix annas • 

Sympson. Non affiimpjit infra fex annos relates to the time of s. c. t. Keb. 
payment as well as to the promife. s " 4 - 

tt • r cv v * m \ 5. c t ]• 1 reem. 

Hale, Chtsj jujticc. That cannot be. 22 . 

Twisden, JuJiice. If I promife to do a thing upon requeft, ^Mod.Vo*?* 
and the promife were made ft veil years ago, and the requeft 9> M OC j. 3Z . 
yefterday, 1 cannot plead the ftatute; but if the requeft were lix 10. Mod. 104; 
years ago, it muft be pleaded fpecially, viz. that caufa aclionis 20 5 * 2< ? 4 * 
was above fix years fince. saik*"^! 91 " 

Fitzg. 81. 170. 289. 2. Ld. Ray. 838. 3. Atk. 71. Burr. 1281. Cilb. Evid. 477. 

• Bradcat againji Tower. Cafe 52. 

A N Action was brought upon a charter-party; and Half, Demand of per- 
Chief JuJiice, in that cafe faid, that upon a penalty you need fo,m “ nceis not 
not make a demand, as in cafe of a nomine poena : as if I bind my- ^ 

felf to pay twenty pounds on fuch a day, and in default thereof to a penalty ondc- 
pay forty pounds, tlie forty pounds mull be paid without any ue- fault. 

, mand. ” 7. Co. 28. 

• l. S.umd. 33. 

Cro. Eliz. 383. 2, Panv. 100. pi. 4. xo. Mod. 38. 356. 12. Mod. 413. Dougl. 483. 


VoL. I. 


H 


Em merlon 
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Cafe 53. Emmerfon, Executor of Fifhcr, agabift Annifon. 

Trinity Term, 23. Car. 2. Roll 1389. 

Trefpafs. TT ALE, Chief Jufticc. If a man cut and carry away corn at 
t. Hale P. C. the fame time, it is trcfpafs only and not felony y becaufe it is 

S I(J - but one a& ; but if he cut it and lay it by, and carry it away af- 

s* c'2 ticb ter wards, it is felony (a). 

8/4. S. C. 1. Vent. 187. a. Stra. 1153. See 2. "Rne. A hr. 4-10. I. Hn.vk. P. C. 142. and 
4. Black. Com. *33. for an explanation of tlie principles upon which this diltinftion is founded. 

<•) By t 7 . Elisa, c. 7. to cut or take away corn growing is a mifdemeanor. 


Cafe 54. 


In trefpafs,if the 


Marllial aqabifl Ditcnin. 

Hilary Term, 22. & 23 . Car. 2. Roll 732 . 


may ft ate .mo. to a new alignment ; but if he fay, qua re elaufum vie at. Dale 
ther mno, and fregit, tjfc. there the conclulion, qua- eft eadem tranfcreflfo , will 

put the plaintiff’' ” , , x J M e 

to a new aflign- l ' l 5 * 

went .— S.C. 2. Keb. 860. Hob. 16. 1. Cro. 228. 1. Term Rep. 479. 2. Term Rep. 17*1. 

3. Term Rep.292. 4. Term Rep. 157. 


* [ 90 ] 

Cafe 55. * Fit/gerald ogamjl Marfhall. 

fbr « Smuts' 17 RROR of a judgment in the king’s bench in Ireland (a) : 
withoutTaying the general error afligned. Offered first, That theejeeb- 

what kinds ; ment was brought de quatuor molendinis , without expreffing whe- 

and 100 acres tiler they were wind-mills or water-mills. 
of bcatb and 

furze, without Hale, Chief fujlice. That is well enough. The prece- 

fayin r, haw many clciltS ill THE REGISTER are fo. 
of rath ■ is good 

alter verdidt. Secondly, That it was of fo many acres jamptior. et hrueria % 
S.C. 1. Vent, not exprefiing how many of each.— Per Curiam. That hath 

S?C. 3. Keb. ;Jwa >' S b - c " hcld g ood - 

^’ rd It was then obje&ed, That the record was not removed.—Up- 

Cro. Car". 179. 011 which it was ordered to flay. * 

471. 573 * I. Jones, 454. 2. Danv. 755. 1. Lev. 58. 114. 213. 3. Lev. 96. it. Co. 55. 
4. Co. 87. 8. Mod. 277. 1. Sira. 54.71. 695. a. Stra. S34. 1063. 1084. 2. Ld. Ray. 789. 
x. Burr. 623. Run. Eje£t. 33. 1. Term Kep. 11. 


(a) See -2. Geo. 3. c. 28. and from Ireland to the courts in England 
23. Geo. 3. c. 53. by which appeals are abolithed. 


Allane 



Cafe 56, 
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Alhne c.gaiijl Exton. 



Half., Chief fvficc. If the bi(licp go about to viftt a do¬ 
native, this Court will grant a prohibition ; but if all the pretence 
be, that it is a chapel and the chaplain hired, and the biihcp fend 
to him that he mult not preach without licence, it may be other- 
wife. 

Twisden, fifties. FitzuER ui-RT faith, If a chaplain of 
the king’s free chapel keep a concubine, the biihcp lhall not vifit, 
but the king. 

Hale, Chief fuftice. Indeed, whether there be all orna¬ 
ments requifite for a church, the bifhop fliall not enquire, nor 
(hall he puniih for not repairing. Originally free chapels were 
colleges, and fome did belong to the king, and feme to private 
men: and in fuch a chapel, he that was in was entitled as incum¬ 
bent ,* and not a ftipsndiary .—Ordered to hear counfei (<:). 


The fpiritual 
court may cite 
theminifur of* 
donative to take 
a faculty for 
preaching from 
the bifhop. 

S. C. j. Kcb* 

876. 

Ante, 1 r. 22. 
Fitig. 165.189. 
272* 

2. Ld. Ray. 
1:05. 1507. 

2. Stra. 715. 

1. Peer. Wins. 
47. 301. 657. 
774 * 

3. Peer. Wmt. 
347 * 


(r») It is f.iid, S. C.^*. Keb. S76. 
that the prohibition was denied, becaufe 
it appeared to be not a free chapel, but a 
private chapel , and the miniftcr a fitfen- 
diary curate fet up by the impropriator. 
See Deggc Parf. c. iz. Lir.dvv. 233. 
Gibfon, 212. See alio a contlitution 
by archbifhop Stratford, 1. Bum’s Ec. 
Law, 273. and the Preface to Tanner’s 
Notit. Mon all. page 28. Co. Lit. 344. 
Yelv.61. 1.Sid.432. Lvl.Ray. 1205. 


3. Wilf. 355. and 2d vol. Burn’s Fc. 
Law, title “ Donative.” And in the 
cafe of Puwtll v. Mdbuin, 3. Wilf. 361. 
it is fa id by De Grey, Chief ftj'ice , 
that 110 fuch licence for preaching is 
ncctflary to be had by the ininiltcr of r» 
donative with cure 01 foul-, but that it 
is only necelfrry in tl ca.e of le&urers. 
See alfoCampbei v. Aldr ich, 2. Wilf. 7Q. 
Rex v. Bifhop of Cneltcr, 1. Term Rep. 
404. 


Stroud’s Cafe. 57 * 

TROUD moved for a prohibition to the bifhop’s court cf An !nt ' re vv ' ,, » 
^ Exeter, Bccaufe they proceeded to the p-obntc of a will that 
contained devi/cs of lands, as well as bcqucils of perjonai things. he prfvcd* 

Hale, Chief fifties. Their proving the will fi grebes no- 
thing as to the hint'.-- Stroud urged Denton'’s Cafe, and fome „ , „ . 

other authorities. —Hale, Chief fifties. The will is entire, and 
vve are not adviied to grant a prohibition in fuch cafe. i. Vent. 207. 

Ha d. t. 

Styles Reg. 5s-*. 70. Mod. 20 (>3. 2 - 2. 3 36 . 430. G ;l b. Eq. P»T>. *03. Fitzg. no. 

,2 5 - 3°3* 1. Peer. Wms. 3S8. 527. 549- 3. Peer. Wm«. 102. 11$. 166. 2.5^3.777.847.86$. 

4. Com. Dij. “ Prohibition” i„G. 16.). 2. Term P.cp. 473. 


H 


Wilkinfon 
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Cafe 58. Wilkinfon again ft Rocklas. 

The goods Of an tTALE. It is the courfe of the Exchequer in cafe of an 
outlaw may be TjL outlawry to prefer an information, in the nature of trover 
recovered by anc i CO nvcrfion, again A him that hath the goods ot the party out- 

it format ion ill . , * 

the nature of l awe< b 

trover.— Hardres, zz. io. Mod. iSR. 337. 3S0. 409. 11. Mod. 173. 1 2. Mod. 175. 43 R * 

Comyns, 51. t. Peer. Wins. 445. 684. 690. 2. Peer. Wms. 269. 1. I*d. Ray. 


Fitzg. 265 
305. Tidd’s Pr.idticc, 67, 68. 


* [ 9 1 ] 

Cafe 59. 


* Earfons agahjl Perns. 

Hilary Term , 22. CS’ 23. Car. 2. Roll 1 051 . 


If one of two 
women who are 


One of 
the deed to 


npRESPASS. Two women werejointenants in fee. 
them made a charter of feoffment, and delivered th 
fu^iakc a ^ * n t ^ ie aiK ^ to him, being within view of the land, “ (Jo, 

toa “ enter, and take poileilionj” but before any actual entry by the 
mat., and livery feoffee, the feoffor and feoffee intermarry. 

vvtrliin v'ew, ... . 

ami marry the The qucAion was. Whether or no this marriage, coming be- 
feoffee before he tween the delivery of the deed and the feoftee’s entry, had deftroy- 
emeis on ihe t } ie operation of the livery within the view ? 

land, his tni ry 1 • 

after the mar- Pollkxfenl It hath not; for the power and authority that 
nage is a good t jj e f co /f ct . hath to enter, is coupled with an intercA, and not 
iivery ;°for be- countermandable in fa£t, and if i'o, not in law. If 1 grant one of 
ing within view my horfes in my liable, nothing pafleth till election, and yet the 
an irrevocable grant is not revocable: fo till attornment nothing pafleth, and yet 
intend! paffed the deed is not revocable. If the woman in our cafe had married 
and The * fiihfif- a ft ran ger, that would not have been a revocation : Perk. 29. I 
<ju«nt entry Ihall compare it to the cafe of Bur game v. Spurting, Cro. Car. 
fhail relate back 273. 284 (a). Now for the intereA gotten by the hufband by 
fo.as to make the marriage; he hath no efbite in his own right. If a man 
be feifed in the right of his wife, and the wife be attainted of fe- 
pei c * lony, the lord fliall enter and ou/t the hufband ; he gains nothing 

S. c. Pollexfen, hut a bare perception of profits till ilfue had: After iifue had, he 
SC Won't i 36 ^ as an c ^ ate h> r life. Where a man that hath title to enter, comes 
s.c. 2. Lev. 34. into polfeflion, the law doth execute the eftate to him : 7. Hen. 7. 
■S.C. 3 .Salk.i65 .pi. 4. 2. Roll. Abr. tit. “ Attornment 38. Eelw. 3. pi. 1 1, 

S. c. 2. Keb. Brook tit. w Feoffment” 57. Moor, 85. 3. Cro. 370. 

Hale, Chief Juft icc , find to the counfel on the other fide. You 
will never get over the cafe of 38. Echv. 3. />/. 11. My Lord 
Coke to that cafe faith, that the marriage without attornment, is 
an execution of the grant: but that 1 do not believe; for the at¬ 
tendance of the tenant fhall not be altered without his confent. 
The effectual part of the feoflment is, “ Go, enter, and tike. 


872. 880. 

Moor, 85. 

4. Co. 68. 

Co. Lit. 5a. 

35 T • 

1. Vein. 330. 

8 . Mod. 68. 

Perk. 214. 

Sbeph. Touch. p(^flcI^On. ,, 
4161 2'7* 


(*) S. C. Jones, 569. 


Twisdent, 
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Twi$den, JuJiice. Suppofe there be two women fcifed, one 
of one acre, and another of another acre, and they make an ex¬ 
change, and then one of them marries before entry, (hall that de¬ 
feat the exchange ? 

Hale, Chief Jufticc. That is the fame cafe,—So judgment 
was given accordingly, by the whole court, for the plaintiff. 

* Zouch again fi Clare. 

*JIIOMJS tenant for life; the remainder to his firfl, fecond, 
and third fon ; the remainder to H'iHiam for life; and then 
to his firff, fecond, and third fon ; and the like remainders to Paul, 
Francis , and Edward, with remainders to the firff, fecond, and 
third fon of every one of them. HI Mam, Paul, Franca, and /'.V/- 
luard, levy a fine to 7 homes ; Paul having iflue two ions at the 
time. Then Thomas made a feoffment. 

Mr. Leak urged, that the remainders were hereby deftroyed. 

Hale, Chief "fijlicc. Suppofe A. be tenant for life, the re¬ 
mainder to B. tor life, the remainder to C. for life, the remainder 
to *a contingent, and A. and B. do join in a fill':, doth not GVs 
right of entry prderve the contingent e'fatcs ? If there had been 
in this cafe no fon born, tile contingent remainders had been de- 
firoyed; but there being a fon horn, it left in him a right of en¬ 
try, which fupports the remainders: and if we fhould quiff ion that, 
we fhould quell ion all; for that is the very bafis of ail conveyances 
at this day.—And judgment was given accordingly. 

Cafes Temp. Talh. 238. The fime point adjudged in the cafe of Parkhurft v. 
Dormer, in the Houle of Lords, on the 23d February, 1741, reported 4. Rrcwn’s 
5. Aik. 135. z. Stra. 1105. 1.8. Viner'i Abr. 413 Fcain. Cont. Rem. 
Mr. Hargrave's note (Jo. Lit. zcj, a. 


Parson* 

ngai’jt 

Pirns. 


• r 92. ] 

Cafe 60. 

A prefect right 
of entry will 
fupport a 
freehold 
contingent 
remainder. 

1. Vent. 188. 

2. Keb. 872. 
8S1. 

2. Lev. 35. 
Gilb. Eq. Rep. 

* 4 * 

10. Mod, 362. 

11. Mod. 121. 

12. Mod. 174. 
Comyns, 62. 

1. Ld. Ray. 

314. 316. 

2. Peer. Wms. 
379. 6io. 613. 

3. Peer. Wms. 
210. 

Smith, Leflee of 
Cales Pat h 403. 
2i?., ; and fee 
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EASTER 



EASTER TERM, 

The Twenty-Fourth of Charles the Second, 


I N 

The King’s Bench, 

W(dnefday , April 24, 1672. 


S!r Matthew Hale, Knt. Chief jttficc. 

Sir Thomas Twifden, Knt. 1 

Sir William More-ton, Knt. fuficcs. 

Sir Richard JRainsforrl, Knt. 

Sir Heneage Finch, Knt. Attorney General. 
Sir Francis North, Knt. Solicitor General. 
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Cafe i. 


Monke cpvfi Morris and Clavton. 


--- v-, mis. 

plainti.T become 

£ . ■ **«<» ‘‘Junnca. 

«h”ju“sme«' V Ut t,le m »ney might be brought into court 

in^vd we plaintiff having become a bankrupt! b 

tlv-rt (111, fk)ni.i*! £C ITT- 


woney, ,hat moved, that that debt was Ugned ov^^nd nr'vedf \ “ T 
it ,r ' 0! ^ biou S‘“court, but the CouA rcfufcdlt im “* 

We have the for us i» tMi for 

/«■'"• of the confmiffionets J “ C ' S ' r " ; “ t W * K!Cn S lvtu for the =•'%<*& 

3 " ^ • 14 * 68* S. (J. i. vVnf ini i), a n . 

j. Lev. 58. 70. teji. 2. Sid. ij- , ] 0 ™‘ . , ,1,5 ‘ Cr0 * Lar *66. 1-6. r . Lev. 13. 

H R*P. 35-*03-i40. t*i. 10 . M u dA 4+ . 4 3 i J ' Vcnt ' *37- 360 , z.Vern. 94 . Gilb. 

Twisden, 
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Twisdrn, fuflicc. How can we take notice that he is a 
bankrupt ? Any execution may be flopped at that rate by alledg¬ 
ing that there is a commiffion of bankrupt out againfl the 
plaintiff: if he be a bankrupt, you muil take out a fyecxalfc ire fa¬ 
cias and try the matter, whether he be a bankrupt or not. Which 
Jones faid they would do i and the Court granted. 


MoVKt 

againft 
Mok RIS and 
Clayton. 


Anonymous. Cafe 2. 

*T'WISDEN, Juftice . If a mariner or Jhip carpenter run away, s. C. i. Vent. 

he lofes his wages due : which Hale, Chief fuftiee, granted, m 6 * 

w 1 Ld. Ray. 

39S. 5*6. 632* 639. £50* 739* 1. Stra. 707. Comyns, 137. 2. Ld. Ray. 933. 1041. 1206. 

1.it. 1247. 14,3. 8. Mod. 379. 10. Mori. 78. 264. 11. Mod. 5. 31. 43. 12. Mod. 246. 

403.440. 511. 526. Gilb. Eq. Rep. 126. Fit2g. 197.—See alfo 22. & 23. Car* 2. c. n. f. 7. 
Dougl. 539. 1. Term Rep. 79. 

* [ 94 ] 

* Henry Lord Peterborough again/l John Lord Cafe 3. 

Mordaunt. 


A TRIAL at BAR upon an ifiue out of the chancery, Whe- The copy of a 
ther Henry Lord Peterborough had only an eflatc for life or cannot bo 
was feifed in fee-tail ? Lord Peterborough** counfel alledgcd, that '"unltfs 
there was a fettleinent made by his father in the ninth year of d".* jIT h». 
Charles the Firll whereby he had an eftate in tail, which he never 
underftood till within thefe three years : but he had claimed hi¬ 
therto under a fcttlcment made in the fixteenth year of Charles 
the FirlL To prove a fcttlcment made in the ninth year of 
Charles the Firtl he produced a witnefs who faid, that he being 
to purchafe an efhue from my Lord the father, one Air. NicboHs^ 
v.ho was then of counfel to my Lord, gave him a copy of fuch a 
tle«.d to fhew what title my Lord had : but being nlked. Whether 
he did lee the very deed, and compart: it with that copy ? he an- 
fwered in the negative. —Whereupon the Court would not 
allow his tellimony to bo a fu die lent evidence of the deed; and 

e _ * 

fo the verdict was foriny Lot d Alordaunt. 


proved to have 
been compared* 
with the origi¬ 
nal, although 
delivered by 
caunfcl to a 
put-chafer as a 
true copy. 

S. C. port. 114. 

5. C. 3. Keb. 

1. 305. 

Ante, 4. 

1. Lev. 25. 

3. Mod, 2 It. 
386. 

6. Mod. 225. 

,48. 10. Mod. 42. 74. 108. 126. 292. 518. 1. Ld. Ray. 733. 3. Peer. Wms. 396. 2. Vern. 
471.391.603. l'rec. in Chan. 116. Gilbert’s Law Evid. 41I1 edit. 96. 1. Atk. 49. 3. Atk. 
214. pougl. 594. Bullet's N. P. 228. 234. 3. Term Rep. 131. 


Cole again ft Forth. 

A TRIAL at bar directed out of chancery upon tills iflue* 
Whether “ wafle or no watte ? !> Hale, Ci.-ieJ ftft.ee. By 
pro f eftationI trv this caufe, remembering the flatutc of 4. Hen. 4. 
c. 23.: and the feature being read, whereby it is enabled, “ 'That 
* after judgment given in the court of our lord the king, the 
11 parties and their heirs /hall be thereof in p. ace until th..- juclg- 
u merit be undone ly u-rit cf error or attaint f he f.d-.l this 
caufe had been tried in Lon do a:;..!, in a writ < >i error in parliament, 
the judgment affirmed : new they go into chancery, and we mull 
try the caufe over again, and the fame point. 

H 4 A leafe 


Cafe 4. 

A court of equity 
nn.iy direct an 
Blue, although 
a judgment has* 
been given in the 
< 1 ufe at cowmen 
law. 

Ante, 59. 

3. Black. Com. 

5 3 - 

;. Ch. Rep. 
App. 26. 

Moor, 8 l8* 
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Ifaleflfc pull A Icafc was made by Hilliard to Green in the year 1651 j af- 
down a brew- terwards he devifeth the rcverfion to Cole ; and Forth gets an 
^uT\oufe ! H umler-leaft* from Green of the prcmifvs, being abrew-houfe: Forth 
pulls down, and builds the ground into tenements. 

is w afte. 

S. C. r. Lev. 

3 ° 9 * 

*C 95 ] 

S. C ( 2* $4und. 

252. 

3. Kcb. 8. 

Co. Lt. 53. 

*. Roll. Abr. 

S15. $18. 

4. Co. 63. 

Moor, 177. Hob. 234. Kcilw. 39. Cro. Jr.c. j 3 z. Owen, 93. 1. Salk. 368. r. Term Rep. 56. 

Then the counfe] urged, that it could not be repaired without 
pulling it down. 


Hale, Chief JuJlice. The queftion is, Whether this be 
wafte or no ? And if it be wafte at law y it is fo in equity. To 
pull down a houfe is wafte, * but if the tenant build it up 
again before an aftion brought, he may plead that fpecially. 

Twisden, Juftice. I think the books are pro and con y whe¬ 
ther the building of a new houfe be wafte or not. 

Hale, Chief Juftice. If you pull down a malt-mil! y and build 
a corn-mill y that is wafte. % 


It is wafts to 
pull r>own and 
rebuild a houfe, 
although it be 
too bad to be re* 
paired. 

Co. Lit. 53. a. 
1. Roll. Abr. 


Twisden, Juftice. That Ihould have been pleaded fpecially. 

Hale, Chief Juft ice. I hope the chancery will not repeal an 
aft of parliament. Wafte in the houfe is wafte in the curtilage ; 
and wafte in tiie hall, is wafte in the whole houfe. 


2. Roll. 63 a. So the Jury gave a verdift for the plaintiff, and gave him one 

Si5. hundred and twenty pounds damages. 

3 Co. 1; 9. 

a. Sid. s?o. 2. Saund. 252. 1. Peer. Wms. 4rf6. 527. 2. Peer. Wms. 240. 397. (606), 

3. Petr. Wms 7. Gilbert’s Evidence, 4th edit. 270. 


MICHAELMAS 



MICHAELMAS TERM, 

The Twenty-Fifth of Charles the Second, 
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The King’s Bench. 

Tlmfday , Oftober 30, 1673, 


Sir Matthew Hale, Knt, Chief JuJlice « 

Sir Thomas Twifden, Knt.l 

Sir Richard Rainsford, Knt. - JuJlices. 

Sir William Wylde, Knt. 

Sir Heneage Finch, Knt. Attorney General , 
hir Francis North, Knt. Solicitor General , 


* Brightman agai'aft Parker. 

Eajler 7 erm, 25. Car. 2. Roll 36. 

AN Action of debt war, brought upon a bond in an infc- 
Al rior court; the defendant cognovit aftionem , ct petit quod 
•A A. inquiratur per pairiam de debito. This pleading came in 
queftion in the king’s bench upon a writ of error ; but was main¬ 
tained by the cuftom of the place, where, &c.— Hale, Chief 
Jujiice , faid, It was a good cuftom; for perhaps the defendant has 
paid all the debt but ten pounds, and this courfe prevents a fuit in 
chancery. And it were well if it were eftablifhed by a£t of par¬ 
liament as the common law.—W ylde. That cuftom is at 
Briftol. —The judgment was affirmed. 

Cro. Jac. 357. 1. Roll. Rep. 193. Styles, 124, Moor, 603. 1. Sid. 355. 

». Inft. 204. 2. Burr. 779. 


*[96] 
Cafe i. 


In debt on bond 
in an inferior 
court, the de* 
fendant may, 
by cuftom, pray 
a writ of enquiry 
after a cognovit 
afiionem. 

S. C. 3. Keb. 
2I2« 

2. Danv. 443. 
Cro. Eliz. 894* 
z. And. 25i. 


Randall 
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Cafe 2. 


Randall agahijl Jenkins. 

24. Car. 2 . Rollon. 



If a tent he 
granted out of 

gave.'htirt/. 4 »Js j an j s to a n , an and his heirs. The queitioi 
hisVeirs, it rcnt ihouJd go to the heir at common law, or fhoulJ be partible 
fhaii rirfcer.d to amongft all the Ions ? 

brothoilaccoicl- Hardrks. It Avail go to the elddt Ton, as heir at law: for 
ins to the de- I conceive it is by re::fen of a cuftom, time out of min 1 ufed, that 
feent of the lid. ]^ n j s ; n ]( e}! t arc partible amongft the males, as appears by Lam- 

t!ic htk at°co' ^ ar( l in his Perambulation of Kent (a). Now, this being a thing 

mMi'taw ; for newly created, it wants length of time to make it defcendible by 

the rent iffues cuftum. A feoffment in fee is made of gavelkind lands upon con- 

out, and is part djtion ; the condition fh dl go to the heirs at common law, and 

of tin: proms of not according to the dtfeent of the land {b). If a warranty be 

,fu “ _ annexed to fuch lands, it fhall defeend only upon the elded fan (cj* 

* C 97 J Now, this rent charge, being a thing contrary to common right* 

S. C. 3. Ktb. and fie novo created, is not appnr.ionablc (d) : It is not a part ot 

j6s- 214* the land ; for if a man levy a fine of the land, it will not extinguiih 

s.c. z.Lw 87. pjj. renf uiilefs hv agreement betwixt the parties (e): If there be 
S. C. 1. treem. n ■ ■ . 

..„ a cultoin in a particular place concerning dower, it veil I not ex- 

a. C. 2. D.inv. tend to a rent-charge (f) : 'There is no occanon in this cafe to 

54>• make the rent defcendible to all; for the land remains partible 

S.ct 1. Vern.4.$9. among# tile males, according to the cudoin: and why a rent 
s.f.pui. 102. /] lou ] ( j g 0 f 0i to the prejudice of the heir, I know not. In the 
Year Hook (<?) it is find, that a rent is a different and di Hindi 
thing from the land. Then the language of the law fpeaks for ge¬ 
neral heirs, who ih.ill not be difmlierited by cor.# ruction. The 
grand objection is. Whether the rent fhall not follow the nature 
of the land ? Jtifzb. rhert fa id, he knew four authorities that it 
fhculd (b). As for his fu ll cafe, I fay, that rent among parce¬ 
ners is of another nature then this ; for that is d.ftrainable of com- 
moa right. As for the fecc-nd, I fay,.the rule of it holds only in 
s*Mf*d ' " ca * cs of proceedings and trials; which is not applicable to this 
cuftom. Ilis third cafe is, that if two coparceners make a feoff¬ 
ment, rendering rent, and rare dies, the rent fhall not furvivc. To 
this I find no anfwcr given. The text of Liltlt.n (i) is further 
objected, where it is (aid, that if land he devifitble by cuftom, a 
rent out of fuch lands may be deviled by the fame cuftom ; but au- 
3.*PLer.Wms.63. thorities clafh in this point (X). He cited futtherthefe books, 
..Bac.Abr.640. Lombard's Perambulation of Kent ; the Tear Boob, 14. Hen. 8. 
See RobJnf. on y/. g. 21. Hen. (j. pi. ii.; and the cafe of Randal! v. Roberts , 

Gavdk.nd, £4. No J , ,. 
j • I cim Rep. J J 
466. 474 * («) Rage 543. 

(6) 9. Hen. 7. .4. 

(e) 3^- RJw. 3. pi. j:. 4-. Fdw. 3. 

pi. 19. Co. Lit. 3 )(.. IVo. Jae. iio. 

8 . Co. 8. 

(d) Co. Lit. 1 ,.o. 

(«) 11 100k. Abr- 10. 201. b. P l. s s. 


fit 

S. P. Salk. 244 - 

2 • Alla Aw| • jbOt 

Noy, 1 3 . 

Cro. Cir. 4TI. 
Cro. Jac. as*S. 
Co. Lit. 1.3 S . 
Ilardiij, 3 V. 5. 

1. Sid. 1 ’,5. 

1. Lev - , oo. 

iym. 59. . 

8. Mod. 2 t-S. 
jo. Mod. 4:7. 
2 1. Mod. 160 

2. Ld. Ray. 
J024. iZ'ji. 

1. Petr. Wms. 

64. 475- 


(/) Co. Lit. 12. 

(jO 14- Hen. 8 . pl. 
pl. 4. 

(/.') Fi:/.. Abr. “ Avowry,’ 

(ii Co. Lit. 322. a. 

(<0 Co. Lit. xx 1. a. Styles, 49. 


27. Men. 8. 


150. 


Den, 
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Den. contra. I conceive this rent fhall defcend to all the bro- Ramoa«,i, 
thers; for it is of the quality of the land, and part of the land 5 it 
is contained in the bowels of the land, and is of the fame nature 
with it ; as it is laid by Thcrpf., fu/licc^ in '/.ouche's Ca/r 9 
22. rff. 78. which I take to be a direct authority, as well as an 
inftance. In fome boroughs a man might have devifed his land 
by cuftem, and in thofe places he might have devifed a rent out 
of it: Co. Lit t. hi. a. The ftatute dr bonis ccnditionalihusbrou.pht 
in a new eftate of inheritance by way of intail. Now this eftate 
tail in gavelkind lands hath been taken to defccml to all the bro¬ 
thers ; and the realon is, becaufe it is part of the fce-fimple, though 
created de novo : fo ufes follow' the nature of the land. The 
cafes that have been cited, were * not the opinion of the Court, 
but of them that argued. Air. Lombard 47. faith, That the cuf- 
tom extends to advowfons, commons, rent-charges, as well as to 
land. It is objected, that here muft be a prefeription : I anfwer, 
gavelkind law is the law of Kent, and is never pleaded, but pre¬ 
fumed. 7. Ediv. 3. pi. 38. Co. Lift. 175. 2. Edw. 4. pi. 18. and Port, nz« 
Co. Litt. 140. faith. The cuftoms of Kent arc of common right j P 1 * 7 * 
and if fo, then our rent-charge will go of common right to all the 
brothers. 

Hai.e, Chief Juftice, Rainsford and Wylde, ’Jvfticcs^ were 
of opinion, That the rent ought to defeend to all the brothers, 
according to the defeent of the land ; becaufe the rent is part of 
the profits of the land, and iil'ues out of the land.—And they gave 
judgment accordingly. 


* C 9 a ] 


Py bus o.gai aft Mitford. 

A MAN covenanted to Hand feifed to the ufe of the heirs of his 
bodv. 

J 

ITale, Chief *jv flic >\ T he heir and the enuefnr arc cor-rela¬ 
tives, and as one thing in the eye of the law j and that is the reafon 
why a mail fhall not make his right heir a purchafor , without 
putting the whole fec-f.mplc* out of himfclf. If the father’s eftate 
turn to an ellate for life, there will be no queftion. In the cafe 
of Fcnwiek v. Mitford there did refult an eftate for life, to 
knit the limitation to the original eftate. Here, first. We are 
in the cafe of an eftate tail; and the Judges ufe to go far in making 
fuch a limitation good: then, secondly. We are in the cafe 
of an ufe , which is conIIrued as favourably as may be, to comply 
with the intention of the party. This cafe is not as if he fhould 
have covenanted to fraud leifed to ‘ £ the ufe of the heirs of the 
u body of y, DC There the covenantor would have had a fee- 
# ihnple in the mean time : but the cafe is all one as if the limita¬ 
tion had been u to himfclf, and the heirs of his own body.” See 
the Earl of Bedford's Cafe (/,). 

Twisden, fujlice. We muft make it good if we can. — Cur. 
advifare vult. 


Cowp. 234.—(*) Moor, 284. 


(£) Jenk, 24S, 7. Co, 7. 2. Anderfon 197. 

Auftin 


Cafe 3. 

If s!. covenant 
to Hand feifed 
to the ufe of tbe 
bein of bit body, 
he fhall he ad¬ 
judged to take 
an ellate for bit 
oiun life by im- 
plication. 

S. C. port. izl. 

I 59. 

S. C. 3. Keb. 
239. 316. 338. 
S.C. 2. Lev. 75. 
S. C. Ray. 238. 
S.C. i.Vent.372. 
S. C. r. Freein. 
351, 369. 

Pott. 226. *ZT» 
Co. Lit. 22. 

1. Co. j 3. 

2. Salk. 679. 

2. Ecj. Ab 753. 
Fearne’s Cont. 
Rem. 49. 

Giib. Dev. 99. 
Moor. 718. 
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Cafe 4* 


* Auflin agalnfi Lippencott. 

Trinity Term, 2 $. Car. 2. Roll S50. 

A father isle, A SPECIAL VERDICT. Frauds the father was tenant 
arant for li f e, F\ f or |}f Cj t h c remainder in fee to Francis the foil ; and by 
with remainder ^ ( j CC(; j w hlc:K this eftate was thus fettled, one hundred 

I« h lnd n by"iie pounds a-year v/as appointed to be paid to Francis the fon during 
*ive’d of fettle- the father’s life. 1 he fon rekaleth to the father u all arrears of 
mem an annni- “.rent, annuities, titles, and demands by virtue of that indenture 
ty is gi*en to ^iid t h e q Ue ftion was, Whether this releafe patted the inheritance 

IS ‘fe till'd « wdl “ the ? 

ttt^clcafcs* Poll exfen. I conceive this releafe fhaJI not pals any eftate 

** all arrears of ,n ^ 1C land > and m Y r c^fon » s , Becaufe there is 110 mention of tlie 
“•tenr,annuities, land nor of any el late therein. 'The principal thing intended 
•• tsi/ss, and tic- and exprefied is the annuity ; then the releafe concludes to the day 
mand*,” to c f t } ic releafe, which doth manifeft that he did not intend tore- 
leafe any thing that was not to come to him till after the death of 
his father. It is true, here is the word 44 demand” but that will 
not do it ; as in Seaman c. Oak Icy, Cro. Elia. 268. 'Then for 
the word tl titles ill Xiehol's Cafe, Plowd. 404. and in Alt hands 
Cafe, 8. Co. 153. />. it is where a man hath lawful caufe to have 
that which another doth poilefs ; feme times it is taken in a larger 
fenfe, and then it doth include right. Upon confirmation of this 
releaie l think it ought to he taken in the ftriclor fenfe, and the 
intention of the party muft guide the eonlf ruction; for where 
Co. Lit. -91. b. there are general words in the beginning and particular words 
,0 * 4a -‘ afterwards, the particular do reftrain the general : and fo vice 

■verf i for enlargement. He cited lien v. IJaujon (a) in this 
court, where a releafe of all demands would not releafe a rent- 
charge, by the opinion of three Judges againft Twisdex for that 
reafon, and becaufe words in deeds are to be taken according to 
common acceptation : he cited 2. Roll. 409. In our calc, the 
general words of 44 all fuits and titles” are limited and retrained 
to the annuity and title of that, and fhall not by a large conftruc- 
tion be extended to anything elfe. 

Halk, Chief Ju/licc. 

PoLLEXFJEV. 


1 fit day cf the 
icleafe. 

her 

this palT-i. tl:'; 

itiberilti/:ft: as 

w*Jl ns tlie 
? 

S. C. 3. K.eb. 

2 4j* 

S. Cn. L?4- t>. 
Cro. Jnc. / 06. 


401. 


12. Mrd 
4 ^ - at o. 

Ciilb. liq. Rep. 
lcf>. 14-. 

1. Vein. yz. 
1 ’ice. Ch. 345. 
1. P.er. Wms. 
3:9. 639. 728. 

Fetr. Wms. 
316. 321. 

%. Ld. Ray. 

*15- 5*8- 5 1 ** 
<64. 

*. Ld. Riy. 
3S6. 1306. 


How hath the inheritance gone ? 


The grandchild has that. 


Halk, Chief fujtlee. I think a releafe of 44 all demands 1 *' 
will not extinguiih a rent \ but if it were 44 all demands out of 
land,” it were another thing. It hath been held over and over 
again, that it does not extinguiih and difeharge a covenant not 
broken: but what fay you to this releafe of 44 all titles ?” For 
£ I CO ) k appears * in exprels terms, that the fon did not only releafe the 
arrears of the annuity, but the thing itfelf; and not only fo, but 
all other titles by virtue of that deed. Suppofe the cafe had beeri 1 
but thus : The father is tenant for life, the remainder to the fon 


y>) 1. !*„«b. 499. 3x0. 1. Sid. 141. 1. Llv. 99. 


fox 
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for life; the foil releafeth to his father all the title that he has by 
virtue of that deed: had not this palled the foil’s eftate for life ? 
In the cafes that you have cited it is allowed, that a releafe of tc all 
u titles” will pals a right to land : he had a title to the annuity, 
and a title to the remainder ; now he releafeth the annuity and all 
other titles which he hath by that deed or otherwife hovvlbever.— 
To hear Maynard, Serjeant , on the other fide («). 

(<*) It docs not appear that this c.ifo was determined. S. C. 3. Keb. 244. 


Avs'ffH 

again/*. 

Lirir ilKcott. 


Wilfon agai ;ji Robinfon. Cafe 5. 

Trinity 7 24. Car. 2. Roll I415* 

A MAN devifeth all his tenant-light ellaie at B nek cud, and a H>v;r e „f 
u all that my father and I took of Rowland Holds.” •'■allmy tenant- 

Levinz. 1 conceive that thefe words pafs only an eft al e for « A” p.ufis a 
life; for it is not mentioned what cdate he hath. In the cafe o fftc.fimple. 
IVilkinfon v. A'lerryiand (a), a devife was made of all the red of S. C. 3. Ktb. 
his goods, chattels, 1 cafes, ellatcs, mortgages, debts, ready money, j8 °* 2 4 . 1 .* 

&c. and the Court held, that no fee palled ; and laid it was a doubt, ^ 
whether any eftate would pafs in that cafe, but what was for years, s ’ +> ° * r * 
being coupled only with peilbnal things. In the cafe of "ft naan c«o J.-c. 290. 
v. ‘jehufen (/>), one devifed all his eftate, paying his debts and lega- 3* M ,,d - 4$* 
cies ; now his peilbnal el!ate came but to twenty pounds, and his 8 * M° d * y u * 
debts were one hundred pounds; there, indeed, all his real elhite d f 

palled becaufe of" the payment of his debts. Ami irt our cafe the ^ 1 , 

following particulars are but a description of the land, and contain 12. Mod. 59s. 
no limitation of the eftate. If a man devifeth Black-acre to one *'»«*• 1 

and the heirs of his body, and also devifeth IVhite-arre to the 1 lb ‘ 1 5 1 ' 20 ** 

fame perfon, he hath but an eilate for life in lVbitc-a..re , though he ] 

hath a fee-limple in the other: for the word “ alio” is not lb Itrong - 0 . 77 . 
as if it had been u in the fame manner.” A'dor 152. 2 el. 209. 401. 

0>*.. 1*64, 0.:;. 

Weston, contra. I conceive an eftate of inheritance (,-) doth o ,,-. 
pafs; for the word u eftate” comprehendeth all his iniereli. I 10. Cion. 3?. 
When a man devifeth w all his eftate,” he leaves nothing * in him- I ± ( 

fell. In the cafe of "fermuu v. "johnjon it was held, that u ail 
“ my eftate” comprehends “ all niv title ami intereft” in the: t-V- 7 *’ 

land. If a man devife u all his inheritance,” this carries the 4 , r j. V CT . 

fce-limple of his land : and the word 4i all his eft ate” is as com - ?.?4. 
prehenlive as that. c^an-ns, 33*. 

• C ^'-f • "X* ^ SI j' • '• t • 

Half., Chief JuJl iccy and Wylde, JujUm. J’y a grant or re- 1^7. 

1 cafe of “ totum /latum Jitumf the fee-limple will pafs. If the *• K ’. vm - 

831. irz$, 

a. Peer. Wms. 513. 3. Peer. Wini. 5G-91.295. G:it>. Dev. 74. Cowp. z .q. ^cG. LG& 
§ Dougl. 434. 759. 763, i. TcunR.ep.4i1. x. Teun Rep. 656. 3. Term Kcp. 4. icim 

Rep. 93. 


(a) Cro. Car. 447. 449. x . Roil. 
Abr. 834. pi, 14. 


(A) Trinity Term, 1649. l 53 * 

Styles *11. 293. 

(e) Cro. J 290. 


wards 



Michaelmas Term, 25. Car. 2. In B. R. 

words had been « all my tenant-right lands,” it had been other- 
wife : but the word “ eftate” is more than fc. If a man dev.feth 
Rosiusck* all his copyhold eftate, will not all his whole mtercic pafs . Ad- 
journatur (a), 

(a) The Court held, that t be fee of difls had net found how many acres of 
the tenant.risht land paired by this the tenant-right lands, and how many 
devife. S. C. 3. Keb. 1S0. 245. of the other lands, a venire facias 4 1 

S. C. x. Lev. 91. but as the fpecial vet- novo was awarded. S. C. 1. Lev. 91* 


Cafe 6. 


Norman againft Fofler. 

Trinity Term, z 5. Car. 2. Rill 436. 


On a covenant . ACTION OF d F et upon a bond to perform covenants in an 

tnent^a breach **"*■ indenture of Icala; one covenant is for quiet enjoyment: and 
that *a ft ranger the plaintiff afiigns for breach. That a llranger entered claiming 

entered claiming title , but does not fay what title he had. 
title, without . , . _ 

ihewing the Hale, Chief JuJlice. Habens tit alum atthnt time, would have 
kind •/ title done your bufincfs. My Lord Dyer's Cafe {a) is, That another 
hndei which entered claiming an invereff; but that is not enough ; for he may 
h bad. mC * claim under the leffec himfelf. He mentioned the cafes in Moor 
SC- Ktb 861. and Hob. 34. of Tfdale v. Iffex. If the covenant had been 
J * ' to fave him harmlefs againft all lawful and unlawful titles, yet ic 
Ante, 66. mull appear, that he that entered did not claim under the Idlee 
Port. 290. himfeli.—H alf, if I covenant that J have a lawful right to grant, 
S * L on" S °" an ^ that y° u i * 31 ^ en j°y notwithftanding any claiming under me ; 
A* 1 r" * f' thefe are two f*vera! covenants, and the fir If is general, and not 
319.425 444. qualified hy tnc fecor.d.—And fo faicl WyLhi: ; and that one co- 
4. Co. So. venant went to the title, and the other to the poJJe'Jion ; an a [jump - 
*• Rc ’*h Ahr * fit to enjf ryJim interrupt ' 1 one alien]us, that is, whether by title or 
bv tort, a quiet poffeffion being to be intended to be the ciiicf caufe 
; £ Vo,', of the contrail(/,). 

2. Lev. 37. 194, 3. Lev. 325. 1. Saund. Co. .. S.iund. 1-7. i8r. 2. Mod. 213. 3. Mod. 135. 

8 . Mod. 318. 10. Mod. 143. 384. 1 Comyns, 230. 2. Show. 425. j. Stra. 400. 

l)uugl. 43. 1. Term Rep. 671. 3. Term Rep. 5?.4. 


Ihewing the 
kind of title 
tinder which 
he claimed, 
is bad. 

S. C. 3. Ktb. 
246. 

Ante, 66. 
Port.290. 

2. D.mv. 50. 

3. Leon. 4:. 
too. Jac. 3 1 c 
3*9.425 444 

4. Co. So. 

I. Roll. Abr. 

430. 

Vaugh. itS. 
t. Lsv 301. 


*[ 102 ] 
Cafe 7. 

^pardon of 
all offences" 
Include;! every 
f rime not capi. 
tal. 

a. Show. 334. 
2t. Mo,d. 233. 


(«*' Dyer, 328. 

(A) It ii f.iri, that the Court inclined 
rti’ongjy for the defendant, but th.u the 


matter was adjourned. S. C. 3. Keb. 


* AngclPs Cafe. 


A NGELL con viTed of barratry , produced a pardon, which was 
V of all “ treafons, murders, felonies 3 and all penalties, for- 
“ feitures, and offences.** — The Court faid, the words u all 
“ offences” will pardon all offences that are not capital. 


2. Mud. 53. 1. Lev. 8. 26. 120. Fitzg. 107. 306. 

12. Mod. 119. 1. I.d. Raym, 215. 637. 2. Ld. Ray. 818. 


2. Sera. 91a. 1272. x. Peer. SW.u. 6 , 0 . 


8. Mod. X04. 
Stra. 473. 529. 


Blackburn 



Michaelmas Term, 25. Car. 2* In B. R* 

Blackburn againft Graves. Cafe 8. 

^T 1 ROVER for one hundred loads of wood. On a fpecial ver- In copyholds, 

di£t the cafe was, A copyholder furrenders to the ufe of fe- the admittance 

veral perfons for years fucccfl,ve. the remainder in fee to '/. S. o{h P irl,cular 
r J M J tzntuii is an 

Wylde, fuftice. An admittance of a particular tenant is an admittance of 

admittance of all the remainders to all purpofes but only the lord’s : I1 ,lie rema *" m 

fine: and if the cuftom be, that the fine paid by the hi ft tenant eviry^nirpofe 

fhali go to all the remainders, then the admittance of the tirft man xct , pt the lord’s 

is to all intents and purpofes an admittance of all that come after, fine. 

In this cafe the polleflion of the lefl'ee for years, is the pofleflion s. e. port. tao. 

of the remainder-man. In the cafe of Baker v. Dercbam («), s - c - 3 * Keb « 

there was a furrender to the ufe of a man and his heirs of copy- V^Vent 

hold land that defeended according to the cuftom of Borough- f dQ ' 

EugUJI) : the furrcnJcree died before admittance; and the opi- S.( ... Lev. :c-. 

nion of the Court was, that Lite rjght would dciccnd to the youngeft s * c - a- D..av. 

according to the cuftom. 

0 Ante, 96. 

4. Co. 21. 3. Leon. 70. 4. Leon. 3S 1. And. 192. 1. RoM. Abr. 505. Vtnr. 261, 

2. Sid. 61. S. Mod. 73. 107. Fit2 2S7. J. I’ctr. Wm>. 63. 66. 3. Peer. Wins. 63. 

%. Ld. Ray. 102.4. 2. Vein. 226. 1. Sua. 445. 4. Luc. Abr. 331. 1. Bim\ 2|j. 

Gitb. 'I enure:, xu2. 19.;. 2. Tam Rep. 4S4. 

Coke’s Copyholder, no. 

Blackborough and his Wife agabft Graves and Olliers. Cafe 9. 

Hilary Term, 2 .J.. C 5 2 5 . Car. z. Roll 1216 . 

TJPGNa Cafe moved. Half, Chief //. 7?hr, find. That if a if one tenant 
tenant in common bring a prfonol adiivn without his fellow *n common Ate 
joining in the luit, the defendant ought to lake advantage of it in ;l!o " e ’ lu ‘ 
abatement ; but if he plead not vuUt-y^ it fha.i! he good ; but them f- 1 y ,t . c ‘f vtr . 
the plaintiir mail recover damages only for u m r nety. bo if a to- tin dcUn<i»nt 
iiant in common leal a leafe of ejectment, he lhail recover but a rruy pie.ni 
moietv. 10 Unu * i y in 

ubafenert. 

5. C. 3. Ktb. 263. 329. S. C. Carth. . Co. Lit. 13?. 207. t. Show. t^i. ,2. Mid. 

96. 301. 312. 341, 1. I d. 312. 341. z. SUareo, 2*0. S. P. rJcuiuiiun v. Moore 

in B. R. Mich. Term, 1 j. Geo. 2. 


Anonymous. 

j 

A Justice of the pi:ace committed a brewer for not paying 
the duty of cxcife: The brewer was brought into court by 
habeas corpus. —Sympsox. It ought to appear that he * was 
a common brewer.— Hale, Chief 'Juftice. Tneiiatutc 12. Car. 2. 
C. 23. f. 36. doth prohibit the bringing of a art.orar;, but not a 
Ijabeas corpus. And want of averment of the matter of fad, mav 
be amended in a return in court ; and if it be not true, at their 
peril be it.—So it was mended. 

x. Veot. 19. x. Lev. i*3. 3. Keb. 434. Cro. Car. 133. 3. Mod. 164. 

z. Ld. Raym. 580. 603. 1. S:;a. 391. Cowp. 407. 523. Dough 15S. 

Anonymous, 


Cafe 10. 

Defeat in form, 

< r averment in 

* [ 103 ] 

fait, in the re* 
turn to hah tat 
cotpui may be 
; ruendtd before 
the return is 
filed. 

t. Salk. 350, 



Michaelmas Term, 25. Car. 2. In B. R. 


Cafe ii. 

Foreign attach¬ 
ment. 

See Cro, Car. < 


The promotion 
Of JoHC\ t North t 
and Finch, and 
the removal of 
Jtjhhy, 


Anonymous. 



. x. Rol, 55a. 


Memorandum. 

/'YN November 17th, in this Term, Sir William Jones, 
^ Knt. was made Solicitor General in the room of Sir Fr a ncis 
North, Knt. who was promoted to the office of Attorney Gene¬ 
ral y in the place of Sir Heneage Finch, Knt . who was made 
Lord Keeper of the Great Seal y in the room of Lord Ashley, 
who was, on Monday , 10. November , 1673, removed from the 
office of Lord High Chancellor of England. 


HILARY 



HILARY TERM, 

The Twenty-Fifth and Twenty-Sixth of Charles 

the Second, 


I N 

The King’s Bench. 

Friday, 23. 'January, 1673. 


Sir Matthew Hale, Knt. Chlf Ju/lice, 


Sir Thomas Twifden, Knt, 
Sir Richard Rdinsford, Knt . 
Sir William Wvldc, Knt, 


1 


JuJliceu 


Sir Francis North, Knt. Attorney General 
Sir William Jones, Knt, Solicitor General* 


* Baker azurefl Bulflrodc. 


* [ I0 4 T 

Cafe 12. 


D EBT UPON a bond conditioned to perform an award; On .1 condition 
The condition was, That the defendant Ihould feal and to execute a 
execute a rclcnfe to the plaintiff. The defendant demurs, to 
3 Becaufe the plaintiff did not alledgcin his declaration, a tender of 
a releafe. It was urged, that the condition was not “ to make,” counuTtUc * 
but only “ to leal and execute, &c.” — But P£R Curiam, lie is defendant, to 
bound to do it without a tender. And the word u execute,” or favctlwcondi- 
thc word u leal,” comprehends the making. And Lamb's Cafri Mon » mijft tcn * 

. , • , 1 G J 5 derthtt deed. 

5. Co. 2 z. was cited. 

J S. C. 3. Keb. 

173. S. C. Ray. 232. S. C. r. Vent. 255. S. C. 2. Lev. 95. S. C. 2. Danv. 39. Ante, 67,1 
• j. Roll. Abr.4.65. 3. Mod. iq 1. Cro.Jac. 65 i, 5. Co, 23. io, Med. 153.189. 2 22.420.423. 

2? Ld. Ray. 1095. 1. H. Rl> Rep. 274. 


VOL. I. 


I 


Warren 



Hilary Term* Sc 26, Car* t» In B. R« 


Cafe 13. Warren agahijl Prideaux. 

Trinity Tertny 24* 2- Roll 14^2. 

A prefer!ption A DISTRESS AND AVOWRY FOR TOLL. The prefeription 
to have a bufhel was for toll ill cotifideration of maintaining the key, and 
of fait of every j cccp i ng a bufhel to meafure fait, viz. That in confideration 
'laden wU^rah thereof, he, and thofe, &c. have had, time out ot mind, &c. a 
within a certain bufhel of fait of every (hip that comes laden with fait into Slipper- 
fott , in confide- point. 

rationof main- , ... - 

Mining the quay t Pollexfen for the avowant alledged, that the maintaining of 
and keeping a the key is for public good : Co. Magn. Chart a, 222. Roll. 265. It 
bujkel to mea- j s true> j t j s not a ]ledged, that they did aftually ule the weights 

is not good* and meafures. I. Leon. 231. But it being alledged, that the ihip 
„ r k- k came within Slipper-pointy it is enough to charge the plaintiff with 
ai..,.’ 275/ ’ the payment.—As for the diftrels taken, which is part of the Ihip’s 
S.c. Ray. 232. lading," viz. fair, it is objected, that it cannot be Jiltraincd, bccaufe 
„ -j it is part *of the thing from which the duty arifeth: But I anfwer, 
1 ^ 1 I hat this is not like to a diftrefs upon land, nor to be j udged of ac- 

S * 2 ' T p V ‘ 9fi ‘ cording to the rules allowed in cafes of fuch diftreiies. There 
9 .^c. 1. teem. wcrc oll this fide 21. Hen. 7. pi. I. Cro. Llvz. 710. Smith 

v. Shepbeardy Dyer 352. 

Courtney, contra. I conceive this prefeription ought to 
have fomc confideration, and to be grounded on a meritorious 
caufe, to bind a fubject. 1 he keeping of the bufhel is no meri ¬ 
torious caufe, bccaufe it is prefumed that the party hath the ufe ot 
it himfelf. 

Hale, Chief JuJlice. The prefeription is not for a port but a 
wharf'. If any man will prescribe for a toll upon the fea, he muffc 
alledge a good confideration •> bccaufo by Magna Chart a, and 
other ftatutes, every one hath a liberty to go and come upon the 
lea without impediment. 

Wyl.de, Y aft ice. This cu from or prefeription is laid, to have 
a bufhel of fait of every Ihip that comes within the A 'Upper-point: 
If a Ihip be driven in by ff ref. of weather, and goes out again the 
fir ft opportunity that prefonts, fhall that ihip pay ? 

Hale, Chief ‘Juft ice, lr he had (aid, that he had a port, and . 
was bound to maintain that port, and ihat he, and all thole whole 
eft ate lie had, Sec. that might have been a good prefeription: 
But in this cate, there 11111ft be a fpecial inducement and eoinpen- 
fation to theliibjeM by reafon of thofe ftatutes, by which all mer¬ 
chants, and others, have liberty to come in and go out. 

r l he Court inclined that the prefeription was not good*, and 
judgment >v.vs gl\ cn for the plaintiff. 


3 ^ 

.Ante, 48. 

Pott. 23*. 

3. Lev. 400. 

4 * 5 * 

Ray. 52. 
i.Ld. Ray. 
3-85. 

a. Sera. >228. 
3. Burr. 1402. 
* 4 ° 6 . 

Cowp. 47. 

3. Term Rep. 


Lord 



Hilary Term, 25. & 26. Car. 2. tn B. It. 

Lord Fitzwalter’s Cafe. 

A TRIAL at BAR concerning the river of JVall-fleet : The 
queftion was, Whether the defendant had not the right of 
fifhing there, cxclufive of all others ? 

Hale, Chief Jufticc. In cafe of a private river, the lord’s 
having the foil is good evidence to prove, that he hath the right 
of fifhing ; and it puts the proof upon them that claim liberam 
pifeariam. But in cafe of a river that flows and reflows, and is an 
arm of the fea, there, prima facte , it is common to all: and if any 
will appropriate a privilege to himfelf, the proof licth on his fide; 
for in cafe of an action of trefpafs brought for fifhing there, it is, 
prima facie, a good j unification to fay, that the locus in quo is 
brachiutn maris, in quo unufquifque fubjecius dom. regis * habet ct 
habere debet liberam pifeariam. In the river Severn there are par¬ 
ticular reftraints, as gurgites, &c. but the foil doth belong to the 
lords on either fide : and a fpecial fort of fifhing belongs to them 
likewife ; but the common fort of fifhing is common to all. The 
foil of the river of Thames is in the king ; and the lord mayor is 
cunfervator of the river, and it is common to all fifhcrnicn : and 
therefore there is no fuch contradiction betwixt the foil being in 
one, and yet the river being common for all fifhers, &c. 


See the cafe of the royal rifhery rf the 
river Banu in Inland, JJav. Rep. 149. 
Salk. 137. Carter v. Murcot,4. Burr. 
Kifis. -165. Seyman i-. Courtnefs, 
5. Burr. 2814. a. Black. Com. 139. 


Tile Mayor of Lynn v. Turner, Cowp. 
16. Dougl. 56. 443. 517. 3. Term 

Rep. 21; 3. The Mayor of Otford ’j. 
Richardfon, 4. Teim Rep. 437. 


Cafe 14. 

A perfon claim¬ 
ing a free filhe* 
ry, a feveral 
tifhery.or a com¬ 
mon of fifhery, 
muft fhew the 
foundation of 
his claim ; for 
the right is 

prima facie 

in all the king’s 
fubje&s, or in 
the owner of the 
foil. 

* [ 106 ] 

S. C. 3. Keb. 

24%* 459* 5 5 ;* 
S.C.2.1.CV. 139. 

5. C.i. Free.414. 

6. Mod. 73. 

2. Salk. 537. 
l \>/ * 

1. Salk. 357. 

3.IWVrns. 257. 
iJavis’sRcp. 55. 
16. Viuer, 354. 


Sedgewick egainft Gofton. 

€ frh:ity : Iernij 24. Car. 2. Roll 5 47. 

‘RTALF, c hi Iff,flee, faid, That a writ of error in parliament 
■*' may be returned ad prox. parliament, fuch a day; but if a 
particular day he not mentioned, then it is naught : and although 
there be a particular day exp relied, yet if that day be at two or 
three Terms diltancc, the Court will adjudge it to be for delay; and 
it fhall be no fnpcrfdeas. And he faid he had looked into the 
Books upon the point. In the Register, he laid, there is a 
Jcire Jucias ad pfttx. parliament, but not a writ of error. 

Ante, 28. Foft. 112, 2S3. Cro. Jac ; 341. Rally'sEnt. 3*0. r. Ld, Ray. 16 


Cafe 15. 


A writ of error 

returnable on a 
d «y ct-rtam in 
the next parlia¬ 
ment is good. 

S.C. Skin. 161. 
S. C. 3. K.eb. 

2 5<i. 

S. C. 2. Lsv. 
93 - 
• 4 -S* 


EASTER 



EASTER TERM, 

The Twenty-Sixth of Charles the Second, 

I N 

The Kind’s Bench. 

u 

Tf'eJarfdaj, May 6 , 1674. 


Sir Matthew Hale, Knt. Chief Juft ice. 


Sir Thomas Twifden, Knt. 
Sir Richard Rainsford, Knt. 
Sir William Wylde, Knt. 



Sir Francis North, Knt. Attorney General. 
Sir William Jones, Knt. Solicitor General. 


Anonymous. 


*C 107 ] 

Cafe 1. 

An executor A TRIAL AT ear. —Hale, Chief JuJtice. An executor 
may be a witnefs may be a witnefs in a caufe concerning die ellate if he 

concerning the i. A. } iavc not the furplufage given him by the will. And fo 

is 1 have known “ ad j ud S cd (");' 

not the refiduary legatee. —- I’lowd. 54T. Co. Lit. 212. Ld. Ray. 750. 3. Wilf. 95. 
Cilb.Evid.iao. 1. El. Rep. 365. 4. Uurr. 1254. i.Peer. Wms. 287.'290. L'oujl. 139. 

141. note (51.).’ 3. Term Rep. 27. 35. 

(<«) See the 25. Cco. a. c. 6. f. 3. 


* Cafe I. 


Fountain againfi Coke, 


“The term is not Tp a leflee for years be made tenant to the praecipe for fiifFcring 
* theTuree^bein^ ^ a common recovery, that doth not extinguiih hi% term, be-*, 
tenant to the L c; *ufe it was in him for another purpoic.— To which the whole 
frecipe. Court agreed. 

S. C. 3. Bac. Abr. 453. S. C. 1. Vent. 1 280. 7. Co. 38. CrO. Jac. 643. 2. Roll. Itcp. 245. 
8. Mod. 6c. 10. Mud. 151, 12. Mod. 34c. 385. 512. i.Pecr. Wilis. ^89. 3. Peer. Wins. 
181. 28S. 1. Vern. 20. 2. Vcni. 71.0. Abi. Uq. 223. Comyns, 170. 1. Sira. 34. i.-j*. 

a. Stra. 1233. 2. Ld. Ray. uf,6. Skin. 223. 3. Bac. Abr. 453. 1. Burr, 70. Cowp. 704, 

Cruife on Rclov. 48. r. Term Rep. 74 1. 

See the 27, Hen. S.*, io. f. - r 


Jacob 



Eailer Term, 26. Car. 2. In B. R. 


Jacob Aboab’s Cafe. Cafe 2. 

T}EBT upon a bond was brought again ft him by the name The name of 
of Jacob ; and he pleaded, that he was called and known by 7 / eob ! nfte ? d of 
the name of Jaacob , and not Jacob .—But it was over-ruled. manual mil-' 

nomcr.— S. C. 3. Keh. 278. 2.84. 2. Roll. Abr. 137. Co. Lie. 3. Cro. Eliz. 50. 176, 
Cro. Jac. 175. 1. Saund, 135. 


Sir John ThorovvgoocTs Cafe. 


Ca fe 3. 


fjr r L.1*- 1 moved to qiialh an indictment of nufance for flop- Indi«ment for 
ping a water-courfc in Kenfington , becaule it ran u indetri - mi fence, “ to 
mention omnium inbabitantium of.—W ylde, Jufticc. I have “ tl,c detriment 
known it ruled naught for that caufe.—So quafhed. W bitaius/Ms 

b:id.—S. C. 3. Knb. 2S4. 2. Roll. {>3. pi. it. Cro. Kliz. 90. 4T4. Cro. pic. 382. 2. Leon. 

It ;, y. Co. u]. 1. Vent. 208. j. Saund. J35. 6. M-d, 453. 2. Wiif. 57. 1. Burr. 259. 

* C *°s ] 

* Bcnfon agahifi Hodtbn. Cufc 4. 

Hilary Term , a£. £ 5 ? 26. Car. 2. AW 696. 

« 

A WRIT of error of a judgment in the county palatine A. covenant# to 
of Lancajlcr in replevin : the defendant makes conulancc as Lvy a finer© 

'bailiff to Anne Moldy. of llirn - 

A ll and the heirs 

The lands were the lands of Rowland Mofely , and he cove- male of his bo* 

n:\nted to levy a fine of them to the ufe ofhimfelf, and the heirs t!y ’ remainder 

males of his body, the remainder in tail to feveral others, the re- 1,1 1,111 10 rcvtl ■* 

1 1 ■ . , 1 • otliers; remnm- 

mainder to his own right heirs ; provided, i hat it there fhall ,; tT to | lis u 

be a failure of iflue male of his hod}’, and Dame Eli-zalct/j be light ht-irs j 

dead, and Anne AJcfely he married or of the age of twenty-one fnovimn, 

years, then the fh.ili have two hundred pounds per annum for ten tliat J there be 

years: then Rowland Aiofdey dies leaving ifl’ue Sir Edward mljV of his* bo- 

-Vlojciy : Sir Edward makes a leafe for one thmifand years, then dy, and B. his 

levies a fine and fuifers a recovery, then dies without ifl’ue male : daughter be 

and the contingents did ail happen. married or of 

*181', then Ihe 

The queflion is. Whether this rent-charge of two hundred * ha, l have 200I. 
pounds a-yearbe barred by the iinc and recovery, and fhall not a >' :a ' for tcn 
operate upon the leafe l Laying iflue 

Levinz. I conceive the fine is not well pleaded ; for nothing is "'rf n'lc/'"" 
(aid of the king's Jiknr , and if that be not paid it is void [a) : then leafe tor one 

thoufand years, levies a fine and luffcrs a recovery, and dies without ifl’ue; his lifter B. being 
manied a no of age.—The annuity to B. is barred by this recr.vrry j for t! e remainder is barred 
out ol which it ifl'ued, and it cannot be charged on the /cufc ; for that was derived out of an 
eitatc tail preceding the commencement of the rent.—S. C. Ray. 236. S. C. 2. Lev. 28. 

C. 3* Rtb. 274* 2.87. 292. S. C. 1. 1 1 eem. S. C* 4. Lac. Abr. 33Q* 1. Sid. j os, 

,Cio. tliz. 769. (Jilb. Eq. Rep. 16. 9. Mid. 17S. u. Mod. 1S1. 196. 210. 214. 
12. Mod. 32. 513. Prcc. Chan. 435. i.Petr. Wms. 104. 509. 520. 536. 3. Peer. Wniv, 

171. 270. 235. Salk. 570. 1. Bl. Rep. 227. 6u. Ambler, 3S2. Pigot on Recov. 21. |^8» 

Cruift on Recov. 232. 2. Bac. Abr. 549. 552. Sanderson Uf«s and Trufts, 193. 

(*} This exception was over-ruled. S. C. 2. Lev. 51, • 


they 



Eafter Term, 26. Car. 2. In B. R. 


Binspk 

afai.ijt 
Kora OK. 


thrv have pleaded a common recovery, but not the execution of 
it by entrv (a). Now I conceive the common recovery doth deftroy 
the eftate-tml but not the rent. The reafon why a common rcco- 

» , • • « XT .1 • 



mere polfibility, and hath no relation to the eftate of the land, 
''l'hen again, when the recovery was fuffered, the rent was not in 
being : now a recovery will never bar but where the eftate is de¬ 
pendent upon it either in reversion or remainder; for by that 
cafe of Moor , pi. 201. I conceive he is barred, becaufe the rever- 
fion is barred by the fine ; and allb by the cafe of White v. Ge- 
rijhe {e) in Cro. Eliz. and by the lame cafe reported 2. And. 190. 
JShoy 9. Another reafon is, Becaufe the rent remains in the 
fame plight notwithftanding the fine. Another reafon is, It was 
a meer poflihilit y at the time of the fine and recovery; and the 
cafe of Pell v. Brown ( f) is for me. In our cafe there is no 
eftate in effe to be barred. Then this eftate is granted out of the 
eftate of the feoffees; as in Whitlock's Cafe fg) the eftates for 
years which there is a power to make, fliall be faid to * precede 
^ P -.all the limitations. There is no other way for fecuring younger 
L io 9 J children’s portions by the fame deed, but it may be done by another 
deed, as in the cafe of Goodyer v. Clarke (h). 


Mr. Finch, contra. I conceive the rent is barred, upon the 
reafon of Cap ell's Cafe (i). They fay not. First, Becaufe it 
doth only charge the remainder. Secondly, The intended re- 
ccmpence doth not go to it. Thirdly, This leafe for one thou¬ 
sand years doth precede the fine. The law will never invert the 
operation of a conveyance; but ut res viagis valeat : Bredon's 
Cafe (k). Then, for the intended recompcnce, that cannot be the 
reafon of barring a remainder ; for the eilatc-tail was barred be¬ 
fore. 3. Leon. 157. But Moor faith (l), it is the favour the 
law hatli for recoveries ; and till the reverlion takes place in pof- 
llilion, the rent cannot ai ife out of the reverlion, nor l'o long as 
this lealc is in being. 

Hale, Ch ief 'Jv/l ice. You make two great points. First, 
"Whether the rent be barred by the common recovery?— Second¬ 
ly, Whether the rent-charge fliall arife out of the leafe for years? 
This is plain: If tenant in tail grant a rent-charge, and fufFer a 
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common recovery, the rent-charge will not be avoided : fo that 
if tenant in tail be, rendering a rent, a recovery will not bar that, 
though it doth a reverfion ; but the real'on of the fo cafes is, becaufe 
the eftate of him that fuffers the recovery is charged with the rent. 
Therefore if there be a limitation of a ufe upon condition, and 
cejhti que ufe fufter a recovery, that will not duitroy the condition, 
the eftate being charged with it ■, for the recovcror can have the 
eftate only as he that fullered the recovery had it; and therefore 
there is an a<ft of parliament to enable recoverors to diltrain with¬ 
out attornmenr. Therefore, fo long as any one comes in* by that 
recovery, he comes in in continuance of the eftate-tail, and coining 
in fo, he is liable to all the charges of tenant in tail. Now what is 
the reafon why tenant in tail fullering a common recovery, a rent 
by him in remainder fhail be barred ? The reafon is, Becaufe the 
recovcror comes in in the continuance of that eftate that is not 
fuhjeift to the rent, but is above all thofe charges ; now no recom- 
pctice can come to fuch a rent. And therefore there is another 
reafon why a common recovery will bar: At common law upon 
an eftate-tail, which was a fee-fimple conditional, a remainder 
could not be limited over, becaufe but a poflibility; but now 
comes that ftatute dedonis comUtionalibus , and makes * it an eftate- 
tail ; and a common recovery is an inherent privilege in the eftate, 
that was never taken away by that ftatute de denis \ the law takes 
it as a conveyance excepted out of the ftatute, as if he were ab- 
lblutcly feifed in fee, and this by conftruftion of law. It is true, 
there can be no recompenceto him that hath but a poffibilitv. But 
the bufinefs of recompence is not material as to this charge j and 
the real’on of White's C.Je (<?)•, and other cafes put, explain this. 
Now what difference between this and Cupel's Cafe (b) ? Say they, 
'1 "here the charge doth arife fubfequent, but here the charge doth 
arife precedent. Why, I fay, the charge doth arife precedent to 
the remainder, but fubfequent to the eftate-tail; for it is not to 
take efte 61 till the eftate-tail be determined. It was doubted in the 
queen’s time, whether a remainder for years was barred ? But it 
hath been otherwife prattifed ever hnco, and there is no colour 
ngainft it. Now you do agree, That the remainder to the right: 
heirs of 011c living fhail be barred, for the eftate is certain, though 
the perfon be uncertain ; fo lotig as the rent doth not come vvitli- 
in the compafs and limitation of the eftate-tail, the rent is extinct 
and killed, there is nothing to keep life in it: but whether doth 
not the leafe for years preferve it ? Heretofore it was a que ft ion 
among young men. Whether if tenant in tail granted a rent-chargo 
for life, then makes a leafe for three lives, in this cafe though tne 
rent before would have died with tenant in tail, yet this rent will 
continue now during the three lives ? which it will. And it hath 
been quoftioned. If he had made a leafe for years, inftead of the 

(ij) White v. Geriflr, Cro. EHz. 727. (£)i.Co. 61. Poph. 5, Moor, 154* 

76$* 792- Owen, 12. 2, And. 170. Jcnk. 230. 1. And, 482, 4. Lcun. 

Moor, 57r. Hoy, y. 15c. 

U 


Bun sow 

tigrtmfl 

Hudson* 
Cro. Car. 59S. 


* [ no ] 


leafe 
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Avmis he fill'd it was fo in refpeft of a certiorari, but not of a writ of 
« S ainji error). And he laid, that judgment, whenever it is entered, hath 

hiv e* alu. rc j;jtion to the day in bank, viz. the firft day of the Term j fo 
that a writ of error returnable after will remove the record 
whenever the judgment is entered. 


Cafe 10. 


The King againft St. Andrews, Holbourn. 


On ftot guilty to 
an indictment 
for not repairing 
a road, a pcrfoti 
cannot give in 
evidence^ that 
others arc bound 
to repair it. 


TTPON a motion concerning the amending of Leather-Lane, 
^ Hale, Chief Jnjlicc, faid, if you plead not guilty, it goes to 
the repair or not repair ; but if you will difeharge yourfclf you 
mull; do it by prdcription, or ratione tenure, and fay, that fuch 
a one ratione tenures, or fuch part of the parifh, hath always ufed 
time out of mind, &e. 


S. C. 1. Danv. 7S7. S. C. 3. Kcb. 301. S C. 1. Vent. 156. S. C. 3.Salk. 183. S. C. 1. Freem. 
521. 2. Lev. * 12. 1. S«i. 140. x. Kcb. 49S. 2. Inft. 701. 370. 2. Roil. Abr. 597. 
jo. Mod. 150. 382. 12. Mod. 13. is ft. 409. 1. Ld. Ray. 725. 2. Ld. P.ay. 922. 1169. 
1. Strange, 1S0. 3. B.tc. Abr. 5';. Andrews, 276. Annally’s Rep. 259. 4. Burr. *511. 

3. Burr. 2702. 1, Hawk. P. C. 369- 2. Term Rep. 106. 


* f 113 ] 

Cafe 11 . * Backwell agahijl Barduc. 


In debt on bond 
♦or the payment 


A 


N ACTION OF DEBT 


upon 


a bond. The condition was. 


Whereas one Bardue did give by his will fo much, and if he 
defendants * ** I^ould pay it fuch a day, then, &c. The defendant pleads, bene et 
« Bopped from vernm ejl he did give him fo much by his will and teftament; but 
he revoked that, and made another laft will.—'T he Court faid, 
he was chopped to plead fo.—H ale, Chitj 'JuJlicc. It doth not 
appear when the bond was made, and it fhall be intended to be 
made after the party’s death.—Judgment for the plaintiff. 

12. Mod. 217. 1. Term Rep, 


faying the itlla- 
lor revoked the 
will. 

S. C. 3. Keb, 

80 *. 


Ante, 15 
36 . 701* 


Moor 420. 
2. Term Rep. 


1. Roll. Abr. S-a. 8. Mod. 33. 323. 
J/i. 3. Term Kep. 441. 


Cafe 12. Dcering againft Farrington. 

Hilary Term, 25. & 26. Car. 2, Rcll 221. 

\i A. AN action of covenant, declaring upon a deed by which 

to £ Vl! ^ l he defendant ajfignavit ct trailfpofuit all the money that 
inenty tin 'Jhail fhould be allowed by any order of a foreign State to come to him 
bs .'iiio-'td m in lieu of his fhare in a fhip. 
lieu of his fnaie 

in a ftiip, B. 1 OMPsox moved, that an action of covenant would not lie, 

may maintain for it was neither an exprefs nor an implied covenant. 1 . Leon. I7Q« 
an atf ion ag.inft J 1 7 * 

A. on • lit: im~ 

pJird xovenant fe]f 
anting from t lie 

words and Iretx'fsr," notwithUjiid'iig the fuhjcd> i* a chofc in afibn. —S. C. 3. Keb. 304. 

7. Frcen.. 30^. to Lit. 213. •.«>«. 4. Co. ?.r>. 3. Co. 2. 3. Leon, 198. 8. Mod. 40. 173. 

432. tc. Mod. 12, Mou, ^4. 2. Ld. R:iy. 1242. 2. Bl. Rep. 820. Amb. Rep. 250. 

againft 


fl ale. Chief fijlier. You fhould rather have applied your- 
ll to thi;, viz. V/hethcr it would not be a <rood covenant 
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againft the party ? As if a man doth dcmife , that is an implied D****w« 

Covenant; but if there be a particular exprcis covenant, that he 

/hall quietly enjoy againft all claiming under him, that retrains * 

the general implied covenant; but it is a good covenant againll 

the party himfclf. If I make a leafe for years referving rent to a 

ftranger, an action of covenant will lie by the party to pay the 

rent to the ftranger. 

Then it was faid. It was an aflignment for maintenance. 

Hale, Chief fujlicc. That ought to have been averred. 

Then it was further faid, That an aflignment transferring when 
it cannot transfer, fignilies nothing.— Male, Chief Jijlice, But 
it is a covenant, and then it is all one as if he had covenanted 
that he Ihouhl have all the money that he Ihould recover for his 
lofs in fuch a fhip.— Twisden, Juftice , feemed to doubt.—But 
judgment, 

* Lord Mordannt againft Earl of Peterborough. Cafe 13. 

*pRIAL at ear, on an ifllie out of chancery. The queftion The teftimony 
was. Whether the Earl of Peterborough was tenant for life of witness 
only of the manor of May den ? The defendant did not appear. cannot be P c, '“ 
The plaintiff thereupon defired to examine his witnefles, that fo 
he might preferve their evidence.— Tv.tsdent, Jiftice . When m i na tion at 
they do not appear, what good will that do you ? for they will common law* 
fay, you let up a man of ltraw, and pull him down again. 

There was a former deed of entail with a power of revocation A deed contains 

in it, and after the deed exhibited was made, whereby the eft etc A , 

, .. - , , , . : J , that j4. by the 

was otherwne lettled, and there was a jointure to the prclent cnnfi nt of 
lady, and done by perfons of great learning in the law : the re- w ;f c i n writing 
vocation was to be by deed under my lord’s hand and leal in the may revokeitj 
prefence of three witnefles. Now the queftion was, Whether K" ,rre > ^ 
this fee end deed w;ts a revocation in law, and an execution .V s l . xe “ 

that power ?—And the. Court told the Counsel that the W|J c / ta /i V z 
jury Ihould find it fpecially if they would ; but they refuted. rcU-aie/wuh a 

Hale, Chief full ice. In the cafe of Snape v. Sturt ( a) it was the for mere eed? 

• held, That if there be a power of revocation, and a leafe for years s> c aritc ^ 
is made, it doth lufpcnd quoad the term ; but after it is good. s. c 3.Keb. i. 
Then it hath been qucflioned formerly, if there be fuch a power, 305. 
and the perfon make a leafe and releale, Whether it was a revn- 2 - Ro!1 * 
cation? But lhall wc conceive, the learned Connfel in this cafe Car ^ + ^ 
would have ventured upon an implicit revocation, and not have w. Jones, 39j! 
made an exprefs revocation ? lo that you mull be nonfuit, or Co. Lit. 237. ( 
find it fpecially. 1>ow - on l>ov ' r - 

4 iy. 11a. 

5. Com. Dig. 632. 1. Peer. Wms. 1P4. Comyni, 2^4. 3. Ch. Cafes, 126. a* Term Rep. 6S4. 

3. Term Rep. (365. and fee Sprang v. Barnaid, 2. Hi own’s Chan. Cafes, 505. and Macadam v. 
Logan, 3. Btown’s Chan. Cafes, 310. 

( a ) Cro. Car. 47a. 2. Roil, Abr. ->.15. 262. 701, 1. Jones, 392. 


But 
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An iflue wjjp- But the iillie being, If he were only tenant for life ? he faid, 

tber ** tenant he muft go back to the chancery to amend it; for by the deed 
*• tor I.tc,” is produced, he hath an eilate for life and the reverfion in fee. 

not proved, by 

evidence of a tenancy for life with reverfion in fee.—S. C. 3. Keb, 305. 


Cafe 14. Burgis againji Buigis. 

In Chancery . 

* T nr 1 A MAN having a long lease, fettled it in trull upon himfclf 
*- 5 J f or life, the remainder to his wife for life, the remainder to. 

if» grant be t h e ft f on Q f their two bodies, the remainder to the fecond fon, 

ff* t * and lb to the tenth fon ; and if they * fhould have no fon or fons, 

for ! fe, with then the remainder to fuch daughter and daughters of their bodies, 
remainder to vf. &c. 'I'he man and his wife died, and left only a daughter, who 

and b\ bis wife preferred her bill afrainft the truilecs for the executing of this 
for life i remain- rcma j n(lcr to her. 
dtr <•. the nrft 

/wot their two The quell ion was. Whether this remainder be a good remain- 

bodies, and v> , J , . . , . , , 0 

on to their other dcr > or whetiicr it be void ? 

and [f foey ,VeJy * Finch, Lord Keeper , held it was a void remainder, becaute it 
fouuid have no doth depend upon fo many and fuch remote contingencies, for 
otherwife it would be a PERPETUITY. And he faid, he would 
allow one contingency to be good, viz. that to the firft fon, though 
the fu ll fon was not in eJJ'c at the time of his deccafe. And he 


fons, tlicn w.th 
remainder over 
to their d 1:1 gb- 
tets. tlit te- 


mainder is void, c *tcd a cafe in Dyer ; and Matthew Manning's Cafe (a) \ and 
although * 4 . and Leon Lovic’s Cafe (h) \ and Lampctt's Cafe (c)\ and the cafe of 
Ji. never have Child v. Bayly (cl). 

*fo* % hut 

a daughter only ; for fuch reirote contingencies tend to create a perpetuity. —S. C. 1. Chan. Cafes, 292* 
S. C PolUxf. 40. S. C. Finch C. R. 91. See ante, 55. note (a) . 1. Sid. 37.450. x. Vent. 39. 

9. Mod. 2.S. 93. »or. 124. 10. Mod. 402. 419. 12. Mod. 44. 52. 278. 283. 592. 

Gilb. Eq. Rep. 75. 79- 105. Abr. Eq. 191. 1. Vein. 234. 304. 462. 2. Vern. 600. 

Fitzg. 314, 1'itc. t’h.'.n. 4^. Caf. Temp. Talb. ,i. Peer. Wnis. 98. 132. 198.432. 500. 
534. y 4. 6f>4- 74S. 2. Pi er. Wins. 421. 608. 61S. 632. 3. Peer. Wnis. 113. 25?. 300. 

1. Cli. Re,.. 28. 2. Tom. Pig. “Chancery” (4. W. 10.) 1. Ilro. Ca. Ch. 294. Dougl. 264. 

z- Trim Rep. 720. 3 - tom Rep. 83. t\i. 143. 356.484. 763. t. Brown's Chan. Calcs, 170. 1S7. 

2. Bio\\’n'» Cli.m. Cans, 127. C.'nfta '1 emp. Talbot, 3d edition, page 27. 


A (h v 11- d 

fl’e >< 1- 1 rut (.1 

tll<l illhiiil.'.'u i , 


And 

Li ‘it $ 


he fair!, 

r ’ ■ . \ 


he did deny Lord Coke’s opinion in Leon 
which faith, that in cafe of a leafe fettled to one* 


TO ,'i. ai d t :* 

h jh.iii i’,0 to 


• r;. ii’-.leoi his body, does not determine by his death without ifluc, but, likeaterm rVt 
in; citviiiors.—See the Cafe of Clare v. CJaie, Cafes Temp. Talb. 22. 


f S. i'r. 94. Co. Kr*. 149. 

(o Roli. Abr. 4 r 9. -?rj ’. j o. Co. 
M'.oi 7-2. 2. hrrviil. 103. 

Cru* I .0. f.i. 

(0 Rdl. Abr. 404. 10. Co. 46. 

2 Hi "Will. I TJ . WmU;. Ent.421'. 

(u’i I. l.q. Abr. 197. . W oil. P.rp. 

X iy* I .al.il. , J 3 j‘ ^ I' * J iir , , 'j • 


x. Jones, 15.—But this cafe is denied to 
be law, Cartb. 267. ; ?nd by L. C. 
Not tischam, in theduke of Norfolk’s 
Cafe, 3. Chan. Rep. 35. See alfox. Ld. , 
Ray. 1 50. 4. Term Rep. 69. 

(r) 2. Roll. Abr. 419* 792 » 

xo. Co. 78. Moor, 772. BrowrJ. 
xc3. Cro. Jac. Si, 
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4 ;$nd the heirs males of his body, when he dies the eftate is deter- Burch 
mined, for he faid it Avail go to his executors (ri). And he laid, 
there was the fame cafe with this in this court, BackhtirJl v. Bel¬ 
lingham (b). 

And he faid, that the common law did complain that this Court 
did encroach upon them, whereas they are beholden to this Court 
for their rules in equity; as formerly, when eccleiiaftical perfons 
made leafes, a mifnomer would avoid them; but Elsmere, Lord 
Chancellor , in his time would, notwithstanding the mifnomer , make 
them good. 

(<*) Moor, 809. I. Roll. Abr. 6u. ** Chancery” (4. W. si.). 3. Chin. 

Pollex. 24. 10. Co. 87. I. Sid. 37. Caf. 30. Slicph. Touch. 446. Co. 

Caf. Chan. 230. 1. Salk. 231. and Lit. 20. a. note (3). Feaine, 34s. 

2. Peer.- Wms. 366, z. Com. Dig. (A) Pollexf. 33. 


Freeman again ft Taylor. Cafe 15. 

A NOTHER c ap r. in chancery. One mortgaged lands, a judgment 
then cclnfcfled a judgment, and died. The mortgagee buys aeainit a mort- 
of the heir the equity of redemption for two hundred pounds. The obtained 
bill was preferred by the creditor by judgment againll the mort- f “ ,)k ' qucnt ro 
gagee and heir, cither to be let in by paying tin: mortgage-mo- does not : iU . ic!l 
ney, or elfe that the two hundred pounds received by the heir, upon "JJl'H pro- 
might be aflets.—And the Court faid, that the mortgagee’s duccd by a m- 
eftate fliould not be ftirred; but it was left by Finch, Lord 3 U, ~ 

Keeper , to be made a cafe. Whether the two hundred pounds ^ rt-dcm P” 
fliould be aflets in the hands of the heir (a) ? s c * „ Keb> 

307. 3. Lev 2R6. 1. Show. 244. 10. Mod. is. 254. 426. 462- 477 * 4 ?> 7 . m. Mod. 3. 

12. Mod. 346. 3S1. 611. 2. v ern. 61. Fitzg, 41. 103. 142. I’rtc. Chan. 35. Abr F.q. 241. 

Cafes Temp. Talb. 220. 1. Ld. Ray. 33. 1. 1 ‘ccr. \Vni«. 34. 201. 333. 67:-;. 730. 775. 

2. Peer. Wms. 145. 364. 381. (610.). 542. 3. Peer. Wms. o. 166. 217. 330, 341. 401. 


(<*) Sed y:uere, If this diftin&ion of 3<4* 7. Mod. 40. 1. Powtl’i Morj. 

judgment being obtained afur the mort- gages, ?.S6. 20 1. Seealfo 2. Peer. Wm-. 
gage, be not, in this refpedt, done away ? 412. 2. Atk. 30. 2. Black. Rco. 

Cole v. Warden, 1. Vein. 4x0.; Pluck- 1230. j. Browu’s Cafes Chan. 24b. 
net v. Kirk, 1. Vein. 411.} Smith v. 256. 

Angel, 2. Ld. Raym. 7S3. 1. Sail;. 

* [ I I 6 ] 

* The Cafe of Mofcdcll, the Marfhal of the King’s Cale 16. 

Bench. 


A TRIAL AT bar ; an action of debt brought againft Mofe - On a babeat 
^ dell for the efcape of one Reynolds. The plaintiff faid, he C 6 't u \ 

Could prove that he was at London three long vacations. ^olc'/to* 

carry a prifoner to etie alTizes, if he permit him to goat large under colour of the writ, it is an efcape, 
notwithftanding the prifoner return into curtody 3 but if nil debit be pleaded, the gaoler may give 

frtjkfuit in evidence.—S. C. 3. Keb. 303. i.Sid. 13. 3.Co. 43. Cro. Car. 14. Da It. Sh. 561. 

Comyns, 422. 554. 6. Mod. 78. £. Mod. 120. 10. Mod. 3 ,4. 1 1. Mod. 30. 69. 79. 93. 

12. Mod. 31. 383. 634. 1. Ld. Ray. 241. 3cm. 2. Ld. Ray. 7S8. 3. Com. Dig. 

J* Efcape” ^c). 2. El. Rep. 1048. Gilbert's Evidence, 283. 2. Term.Rep. 5. 126. 

A* V __ 


ft ' 

• 4,»i - r\» • 1 

A 
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!*■* Cas* or TwiSDEN, Juftice. It is hard to put three efcapes upon THE 
Moiedell, Marshal, for he may be provided only for one, and he cannot' 
ir tmKimg's S ivc m evidence a frejh pnrfuit , but it mull be pleaded. 

ftsNCH. Hale, Chief Juftice. I always let them give in evidence* 
frejh purfuit upon a nil debet . 

And Wvlde, Juftice^ faid, it was generally done ( a ). 

So they gave evidence of an habeas corpus ad tejlificandum y and 
that the prifoncr went down too long beforehand, and ftaid too 
long after theaflizes were done at IVells in Svmetjetf)ire> and that 
he went back threefcore miles beyond IVills before he returned 
again for London . 

Hale, Chief Jijlicc. If an habeas corpus be granted to bring 
a perfon into court, and the fherifflet him go into the country, it is 
an efcapc. And though he be not bound to bring him the direct 
way,becaufehemayberefcucd,yet he ought nottocarryhim round¬ 
about a great way for the accommodation of the party; if he doth, 
it is an efcape; but by this evidence you let him go back three¬ 
score miles, to which there can be no anfwcr. An habeas corf us 
returnable immediate is not fixed to an hour, but to a convenient 
time.—They a nfwered, that he went back to carry back fomo 
writings (bj. 

Counsel. Here is an efcape of one of the parties, who dies 
before the a&ion brought, whereby the whole charge is furvived 
to the other before the adtion brought; and, Whether this ihall 
purge the efcape ? is the queftion ; or, How far it ihall purge it ? 

W vlde, yujticc. Before you brought your action the debt is 
gone, as to the efcape. 

Hale, Chief Juflice. We are made the engines of doing all 
the mifehief if this ihall go unpuniihed, beinu by colour of an ha¬ 
beas corpus . 

The jury brought in a verdidl for the plaintiff, who declared in 
debt for fix thousand two hundred pounds. 


(a) But now by S. & 9. Will. 3. 
c. 27. f. 6. “ No ictaking on frejh pur- 
fuit Ihall be given in evidence in any 
“ adtien of efcapc ag.iinst the Mad- 
** shal of the King’s Bench, or the 
“ Warden of the Fleet prifons, or 
** the Khhfkr of any other prifon, 
“ unlefs the f.ime be fpuially plnxded; 
** nor (hall fuch fpecial plea be received, 
“ unlefs oath in writing be firft made 
** and filed by the marshal, See. in the 
“ office of the refptdHve courts, that 
u fuch clcape was without hi# consent, 


“ privity, or knowledge ; and if fuch 
“ affidavit fhall afterwards appear to be 
“ faH'e, the deponent, on conviction, 
** fhall forfeit five hundred founds.” 

See alf'o the Battues 27.Geo. 2. c. 17. 
and the 1. Ann. c. 6. 

(«) Letting a man that was arrefted go 
to the next houS'e, which was fnuated in 
another jurifdidtion, held to he an efcape, 
Hilaty Term, i*. Geo. a.B. R. She¬ 
riff of Hampfhire and Godfrey .—Note 
to the fourth edition. 


Green 



Eafter Term, 26. Car. 2. In B. R# 


* Green agahijl Proude. 

TN ejectment on a trial, at bar, the firft queftion 
A was, Whether a will or no will ? The plaintiff produced a deed 
indented, made between two parties, the man and his fon: and 
the father did agree to give the fon fo much, and the fon did agree 
to pay fuch and fuch debts and fums of money: and there were 
fotne particular expreffions referabling the form of a will ; as, 
that he was fick of body, and did give all his goods and chattels, 
&c. but the writing was both fealed and delivered as a deed ; and 
they gave evidence, that he intended it for his laft will; which,. 
the Court faid, was a good proof of his will (a). 


Flo. 344. Moor, 177. 341. 356, Cro. Jac. 145. 
1. Ch. Caf. 248. 


Cro. Eliz. 100. z. Leon. 35 


*071 

Cafe 17. 

A written in- 
ftrument, tho* 
in form a de 
if in fubllance 
a •willy may be 
given in evidence 
as a will. 

S. C. 3. Keb. 
310. 

S. C. 1. Vent. 
2 57 * 

S. C.». Danv. 
539 - 

. Alien, z. 55. 


(a) By so. Car. 2. c. 3. “ All * f prefence, by three or four credihl® 


“ devifes of lands and tenements (hall 
** not only be in writing, but figned by 
the teftaror, or fume other per fon 
** in his prefence and by his espref. di- 
“ redlion, and be fubferibed, in his 


4t wiinell'cs.” Sec 3 Lev. 1. Freem. 
4$6. a. Chan. Calcs, rotj. Free, in 
Chan. 185. 1. Peer. Wnis. 740. 

1. Vtzey. 127. Gilb. F.vid. 4th tc(ir. 
74. 1. Burr. 548. Pow.on Dev. 14. 


Secondly, The defendant then fetting up an entail, the 
plaintiff exhibited an exemplification of a recovery in the AJorquis 
of TVincheJier’s court in ancient demefne, The other fide objected, 
that they did not prove it a true copy.—But becaufe it was ancient, 
the Court faid, they fhould not be fo ftriift upon the evidence 
of it; for the other fide /aid, the court-rolls were burned in 
Bafing-houfe, in the time of the Wars.— Hale, Chief Jujlicr. 
I remember a cafe, where one had gotten a presentation to the 
parfbnage of Gofndll, in Lincolnfbi re, and brought a qnare imp edit, 
and the defendant pleaded an appropriation ; there was no licenfe 
of appropriation produced, but becaufc it was ancient, the Court 
would intend it. 


1. Sid. 315. 362. Hardres, 323. 10. Co. 92. b. 98. a 

Eull. N. P. 228. 230. i.Stia. 385. 526. i. Wilf. 48 
3. Term Rep. 41. 


Salk. 28?. 

3. Com. Dig. 277. 


An exemplifica¬ 
tion ottiucourL- 
rolls of a recove¬ 
ry in ancient Jg- 

tr.rfnt (hall here-- 
ccivtd in evi¬ 
dence, if the or*. 
V.inaJ 1 -cord t* 
deft toyed, 
j. Leon. 79, 

3 * Co 31. 

Allen, 2. ( r. 

1. Roll. A hr, 
f> jX. 

1. And. 34. 

Afk. 446. 
Gilb. Ev. -i.;. 


See 10. Ann. c. iS. and S. Geo. 2. c. 6. f. 21. and 14. Geo. z. c. 20. f. 4. 



tuyor of Bri(lol had offered in evidence an exernpiihc; 

of a recovery under the town-leal of houfes in Bnjlol, the re- i-rt.ume a (or- » 

cords beinp burned; and that exemplification was allowed for b . v tenant 
. , 0 1 ( >r life to make 

.evidence. a tenant to the 

freed pc ,— S. C. t. Vent. 257. z.Ch. Ca. 292. Cro. Jac. 473. Cruife, 31. 2. Stiu. t:»&. 

1267. 2. Burr. 1065. Pi jo: on Rscw. 41. Lutw. 1549. a. Aik. 44. 

Fourthly, 
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fine levied fcy Fourthly, Hale , Chief Juftice, If tenant in tail accept a 
tenant Tor life is fi nc &fr. this doth not alter his eftate : if tenant for lijr 

a forfeiture, but acce p t 0 f a foie fur conufance , fcfc. he doth forfeit his eftate 3 b'Ut 
not by tenant ^ j Qth not a l ter ' t he eftate for life. 

IQ till* t » . 

a. Co. 55. b. 56. a. 9. Co. ic6. 1. Roll. Abr. 852. Co. Lit. 2$2. 2. Lev. 202. 

1. Leon. *64. 4. Leon. 217. Dyer, 148. 

A recovery of Fifthly, The recovery is of land in Kingfcleare, whereas 

lands in and/nt the land claimed is in a particular vill called-3 and the 

demefne, defcr.b- y ^j s are f evera ] ? an d there are diftinft courts in every 

ing in Dai, ai- vill.— Hale, Chief Juft ice. There are feveral tithings of Dale, 
though there are Sale , and Doiene ; there is a tithing-man in every particular place ; 
feveral yUh in |_, u t the conftablc of Dale goes through all; thefe may go for fe- 
tbe parifli, is vera i v ills, or one vill: * there may be a manor that hath feveral 
Ante", 78. little manors within it, wherein arc held feveral courts for the 
• j tig “| cafe of the tenants, but all but one manor; and a Writ of right 
' *■' clofc is, quod plenum reft am, &c. and runs to the bailiff of tl\e 

manor, and may extend to the precintSfc of the whole manor * as 
the manor of Barton hath feveral little manors under it, yet all 
within the manor. Where there is a writ of right clofe in antient 
demefne , it is not like a demand to a fheriff here, where he hath’his 
direction for lo many acres.— Maynard, Serjeant. But then he 
mull demand it in the particular vill where it is.— Hale, Chief 
fujlice. If a prarcipe quod reddat be of land in a pari Jit where it 
mu ft be in a vill , there may be exception to the writ; but if he 
recover, it is good, for now the time is paft : and lb where it is 
infra tnanerium , if he recover, it is good. 


Cafe 18. 


Browne’s Cafe.. 


Venue changed 
after cau/e re¬ 
moved. 


A N action brought in Canterbury-town : the defendant rc- 
moves it by habeas corpus : then the plaintiiF declares here. 
It was moved that it might be tried in fome other county, becaufe 
the Judges came there lb feldom.— Tiie Court. Let them 
lhcw caufe why they fliould not conlent; and if they will plead nil 
debet , the plaintiff will be willing to let them give any thing 
in evidence. " 


In debt for 
rent, entry nd 
JufptnJton may 
be given in 
evidence of the 
general ilfue of 
nil debet .— Ante, 
Cro. Eiiz. 222. 


Simpson faid, It was the opinion of all the Judges, that, upon 
nil debet pleaded, entry and fufpenflon may be given in evidence, 
which the Court did not deny fo the Court ordered thv other 
lide to Ihew caufe why they Ihould not confent. 


7. 3?. 2. Roll. Abr. 677. i. I.ron. 104. 

1. Gilb. Evid. LoftVs edit. 335. tovvp. 241. 


2. Sid. 151. 1. Vent. 358, 


Cafe 19. 


I lillyard's Cafe. 


An attorney 
cannot fue in an 
inferior court 
for his bill of 


TjlLLYARD, an Jlitormy, fued for his fees in this court, in 
11 tile court at Brji,L —But the Court laid, An attorney 
ought not to wave this, court. 


cofts in king’s hench—S. C. 5. Keh. 3S6. Ante, 23. 1. Lev. *54. it. Mod. 167. 12. Mod. 

*51. 1. Com. Dig. « Attorney’ ( !» 1 ;.V D01.gl.3Vh. 3. Term Rep. 573. 4. Term Rep. 
24.496. and the ftatute 3. J.ic. 1. t. 7. and 2. Gto, a. c, 23. 1'. 23. " 
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* Bulh elPs Cafe. 


Cafe 20. 


A MOTION was made by Sir William Jones for the Lord An aftion win 
^ Mayor Starling and the Recorder Hcxuell : one Bujbell not lie againft 
brought an aclion againft them for falfc imprifonment; and be- * fnagiftrate for 
Caufe the plea was long, he prayed he might have time to plead. 


Hale, Chief Juflice. I fpeak my mind plainly, that an a&ion d^tTh °himin 
will not lie i for a certiorari and an habeas corpus , whereby the ,h e chandler of 
body and proceedings are removed hither, are in the nature of a a Judge. 
writ of error j and in the cafe of an erroneous judgment given s. c. port. 184. 
by a Judge which is reverfed by a writ of error, (hall the party s. c. ». Jones, 
have an action of falfe imprifonment againft the Judge ? No, *3* 
nor againft the officer neither. The habeas corpus and writ of s z \ Vaug u 
error, th nigh it doth make void the judgment, it doth not make s.^c. 3. Kcb. 
the awarding of the procefs void to that purpofe ; and the matter 322. 
was done in a courle of juftice : they will have but a cold bufi- s c - Freem * t. 
nefs of it. An habeas corpus and certiorari is a writ of rights the **** 

higheft writ the party can bring.—So day was given to fhew Mod. Vxg. 
caufe. Salk. 396. 

12. Mod. 386. *. Bl. Rep. 2145. t. Ld. Ray. 454. 46S. 470. Cowp. 476. Johullon v. 

Sutton, 1. Term Rep. 493. 


Lord Teynham againft Mullins. Cafe 21. 

Hilary Verm, 25 .id 26. Car. 2. Roll 28. 

A TRIAL at bar about a fraudulent deed (a). —Hale, A . . . 

Chief Juftice. There are three things to be considered, %0 } urt ary, and 
fraud\ confide ration, and bona fide : now the bona fide is opposite yet not fraudu- 
to fraud. I remember a cafe in c j wine’s Cafe (b) ; if the foil 
be difloluie, and the father with advice of friends doth fettle s. C. 3. Keb. 
things fo that he fhall not fpend ail, though there be not a confi- 32a. 
deration of money, yet it is no fraudulent deed ; and a deed may s * c - I ' cv * 
be voluntary, and yet not fraudulent, otherwife molt of the fet- 7 g 
dements in Kngland would be avoided. — And fo laid TwispEN, Abr. Eq*. 170. 
Juftice. 9 Mod. So. 56. 

Gilb. Eq. Rep. 122. Prec. in. Chan. 84. jo Mod. 247.469. 471. 478.489. 497. 1. Vem.46. 

2. Vern. 473. Cafjs Temp. Talb. 65. Corny ns, 255. 1. l'etr. Wm<, 6t>. 204. 354. 577. 581. 

a. Peer. Wms. 171. 255. 358. 464. <>06. 3. Peer. Wms. 222. 337.—A voluntary deed may be 

egood agninlt the party who made it, though it might ba fet afule as againli creditors or a fait pur- 
chafor. Houghton v. Houghton, in chancciy, 5. December, 1739, reported 1. Atkins, 625. 

(a) The cafe was thus : Lord Tcyi- the fccond fon was fraudulent as againft 
ham , being leifed in fee, in conlideraiicn <2 purchafor with notice of the fettlemem, 
of marriage between his eldalt ion ant! a covenant bcinj infer ted in the convey- 
A. Englefie/J, and of a marriage-portion ante to him againft all incumbrances, 
of 5000I. to be paid, which was after, fave this remainder to the feeor.d fen. 

Wards paid, made a lertlenient on his faid ngainfl which he had taken a collateral 
fon, and the heirs of his body upon the fecuricy ?—The Court were of opinion, 
faid A. Englrfeld begotten ; rttminder that the deed, as to this rttr.airder, was 
to his fccoiiU leu in tail ; remainder to no t fraudulent. See Cadogan v. Kennel* 
his own right heirs. Lord Teynbam was Cowp. 434. ; Die v. Routledge, CcwfV 
at this tin-c in debt, and tlwee years 705. ; Stephens v. Oliver, 2. Brovin's 
afterwards he (bid the lands for a valuable Chan. Cafes, 90.; Evelyn v. Templar, 
confiderauon, and died. The eldeft fon *t. Brown's Chan. Cafes, 148- 3. Brown'* 
and his wife alfo died without ifiiie. Chan. Cafes, rs. 

The qoeition was. Whether, order thefe (£) 3. Co. 2 o. Cno. Jac. 1J9. 
circumftances, the remr.indtr limited to- 

VOL. I. K Rl«rlrho«irn. 



UJ !> 
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Cafe 22. 


Ivafler Term, 26. Car. 2. In B. R* 
* Blackburne againfl Graves. 

Hilary Term,' 24. & 25. Car. 2. Roll 12 x 6 . 


A copyholder 'T'ROVER for one hundred loads of wood. On not guilty 
having a daugh- J. , pleaded, a fpecial verdi& was found, that the lands are copy- 


having^a dai'gh- j. f p| ea j cc | } a fpecial verdi£fc was found, that the lands are copy- 
wife y «nd a fon hold lands, and iurrendered to the ufe of one for eleven years* the 
and a daughter remainder for five years to the daughter, the remainder to the 
by hi* fccond right heirs of the tenant for eleven yaars. The eleven years ex- 
wifr, tu tenders pi re . the daughter is admitted; the five years expire : and there 

eldert^datnlhier* bem g a f° n an< ^ daughter by one venter, and a fon by another 
to five years, venter, the fon of the firft venter dies before admittance, and'the 
with remainder daughter of the firft venter and her hufband bring trover for cut- 
to his own 1 ij'ht ting down of trees, 
heits, and dies. 

The daughter is The queftion was. If the admittance of tenant for years was 

admitted. The the admittance of the fon in remainder ? 
fon dies. The 

five years ex- Levinz. I conceive it is } and then the fon is feifed, and the 
pne. The ad- daughter of the whole blood is his heir; and he cited the cafe of 

ESS?,XT Gypping v. Bun„y (a). 

then^nhi're Wylde, JnJlice. The eftate is bound by the furrendcr. 

matnder as ripht Hai.f, Chief Juftice. If a man doth fur render to the ufc of 
being loft fed 7 0 ' m Styles^ till admitted there is no eftate in him, but remains 
creates a j 1 . 1 thy furrenderor ; but he hath a right to have an admittance ; 

fratris , wincii if a iurreiider be to J. S. and his heirs, his heir is in without ad- 
occafions the mitrance if J. S. dies. About tins there hath indeed been di- 


Wylde, JuJlice. The eftate is bound by the furrendcr. 

Half, Chief Juftice. If a man doth furrender to the ufc of 
John Styles, till admitted there is no eftate in him, but remains 


Jratris, winch 
occafions the 
eftate to Jt!\tnd 


to hil fi/ter o" » cr ^ r y opinions, but the better opinion hath been according to 
the whole blood R .° ^ okk’s opinion. I do not fee any inconvenience why the 
only ; and n*»t aomiflion of tenant for life or years ftiould not be the adnrittance 
to-his two fillers of all in remainder, for fines are to be paid, notwithstanding, by 
f hc , P artic " Iar remainders ; andfo the Books fay it lhall be no pre- 
IrZ 'l judice to the lord. J * 

f 7? n ? EK ’ I, think it is (trong, that the admiffion 

remainder- man °* leilcc for years is the admi/fion oi him in remainder j for as in 


ZSZ'S* j l,dicc to the ^rd. 

f 7 ? n ? EK ’ I, think it is (trong, that the admiffion 

remainder- man °* leilcc for years is the admi/fion oi him in remainder j for as in 
fliitll not prtju- a cafe of pojjejfio jratris the eftate is bound, fo that the fiftcr fhall 
dice the lords be heir j lo here the eftate is bound, and goes to him in remain- 
fine. der. 

S. C. ante, ioi. rj 

S. c, 3. Ktb. _ Hale, Chief 'JuJhce. It fhall not prejudice the lord j for if a 
6 3 * 9 - hnc bc aflefled for the whole eftate, there is an end of the bufinefs ; 

. U Vent, but if a fine be afljflbd only for a particular eftate, the lord ought 

s v*. x. Lev. to l luve aaot her. If a lurrender be to the ufe of A. fnr life, the 

107. * remainder to his eldeft fon, &c. or to the ufe of A. and his heirs, 

* r 12 i 1 a ” fi t , hcU * dies > thc c ^ ate is m fon without admittance, 

, -* wn ether he take bypurchafe or defeent. — And judgment was given 

C. 2. Dar.v. accordingly. J & 6 


S. C. 2. Dar.v. accordingly. 

1S5, # J 

4. Co. 22. Dyer, 293. 1. Roll. Abr. 502 

3 Lev. 3C-S. 1. Roll Abr. 502. 1. And. 12: 

*024. I22+. Stra. 445. 487. 1. Burr. 232. 


!°*. Moor, 125. 272. 3. Leon. 70. 4. Leon. 38. 

122. Fitzg. 287. i. Peer. Wins. 63. a. Ld. Ray. 
Gilb. Tenures, 162. 194. Dyer, 291. 


Cro. El<z. 5-4* Moor, 465* Gouldlb. pp Co. Copyh. 7a. 


Draper 



Cafe 23. 
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Draper againft Br id well. 

Eafter Term , j6. Car. 2. Roll 320. 

A LL the Court held,' that ap a&ion of debt will lie upon pebtlinonz 
a judgment, after a writ of error brought. J 

S. C. 3. Keb. 330. 2. Vent. 261. 


judgment after 
error hioughr. 
£ougl. 6. 


Peters againft Prideux. 


Cafe 24. 


/ T'WISDEK, Juftice. They in the fpiritual court will give Raking* are not 
fentence for tithes for rak'tng$ s though they be never fo in- ,ilhca e. 
voluntarily left 5 which our law will not allow of. 


4*7. 


». C. 3. Keb. 

151.184. 33a, 

x. Ro|>. Abr. 645. 


Ireton againft Newton. Cafe 2 

YTTYLDE, Juftictj faid, That a£lions perfonally tranfitory, Tranfitory 
; * though the party doth live in Chejler , yet they may be brought l JL on * may be in 
in the king’s courts. fh'c p„.v'Ze,« 

Chrftcr.~ S.C. 3. Keb. 333. Cowp. 177, 


The Mayor of London againft Depeftre. Cafe 26. 

TT ALE, Chief fufticc. Shew a precedent where a man can Ley-gaytr is not 
^ wage his law in an action brought upon a prefeription for a allowed in an 
duty; as in a&ion of debt for toll (a) by prefeription, you cannot at!ion debt 
wage your law. ttoTfaT?''' 1 '* 

duty.—S. C. 3. Keb. 337. S.C. ». Lev. 106. S. C. t. Vent. z6i. 8. Mod. 303. u. Mod. 
1871 12. Mod. 669.681. 1. Ld. Ray. 500. 2. i-d. Ray. 992. 

(<•) Dougl. 728. notis. x. Term Rep. 616. 


Cafe 27. 


Pybus againft Mitford. 

TTALE, Chief Juftice^ delivered his opinion, Wylde, Rains- 
ford, ana Twisden, Ju/lices, having firft delivered their’s. 

Hale. I think judgment ought to be given for the defend¬ 
ant, whether the fon take by defeent or by purchafe. I fhall 
vide the cafe: First, Whether the fon doth take by defeent ? 

Secondly, Admitting he doth not, whether he can take by pur- « 
chafe? We muft make a great difference between conveyances *• 
of eftates by way of ufe, and at common law. A man cannot con- “ 
vey to himfelf an eftate by a conveyance at common law, but by 
way of ufe he may. But now in our cafe here doth return by ope- „ ^ toh^" 

** own right heirs,” A. /hall take an eltate for life by implication, in order to make * good remainder 
in tail.—S. C. ante, 98. S. C. port. 15s. S. C. 3. Keb. *39. 3*6. 338. S.C. «. Lev. 75. 
S. C. Ray. 228. S. C. 1. Vent. 372. S. C. x. Frcem. 351. 369. Port. 237. Prec. in Chan. 
54. 342. 467. 2. Salk. 679. 6. Mod. 134. 2. Ld. Kay. 854. 3. Salk. 336. xx. Med. 289. 

2. Peer. Wins. x. 

K 2 ration 


If A. covenant 
to (land fcifed 
“ to the ufe of 
“ (he heirs male 
{Jj- “ of the body 
“ of the faid At. 
** begotten, or 
to be begot¬ 
ten, on the 
body of B. 



[ ] 
Pybu* 

again/l 
Mil r<'K D. 

Gilb. Dev. 99. 


(«) Moor. 350. 
Cro. Eiiz. 347. 
(b) Moor, 303. 
Pupil, ig. 

7. Co. 1 r. 

Jenk. 167. 

4. Leon. 135. 
169. 
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ration of law, an eftatc to Michael for his life, * which is con¬ 
joined with the limitation to his heirs. The reafon is, Bccaufe a 
limitation to the heirs of his body, is in effeft to himfelf. This is 
perfe&ly according to the intention of the parties. It is obje&ed, 
that the ufe being never out of Michael , he hath the old ufe, and 
fo it muft be a contingent ufe to the heirs of his body. But I fay, 
We arc not here to raife a new eftatc in the covenantor, but to 
qualify the eftatc in fee in himfelf j for the old eftatc is to be made 
an ettate for life, to ferve the limitation. Further obje&ion is, 
that it (hall be the old eftatc in fee; as if a man devife his lands 
to his heirs, the heir is in of the old eftate. But I anfwer, If he 
qualify the eftate, the fon muft take it fo; as in Hutton, fol. 60.85. 
fo in this cafe is a new qualification : 1. Roll. Abr. 789. 15 .Jac. 
If a man make a feoffment to the ufe of the heirs of the body of 
the feoffor, the feoffor hath an eftate-tail in him; Pannell v. 
Fenne (a), Englefcld v. Engle field (h). Secondly, I conceive, 
if it were not poiliblc to take by defeent, this would be a contin¬ 
gent ufe to the heirs of the body. Objection is, that it is limited 
to the heir, when no heir in being. Why, I fay, it would have 
come to the heir at common law, if no exprefs limitation had been ; 
and it cannot be intended, that he did mean an heir at coinmon- 
law, becaufc he did fpecially limit it. 


Craig againft Norfolk. 

r T''RIAL at bar of an assise for the ferjeantat mace’s place 
in the houfe of commons. The plaintiff had his patent read 3 
and the Court afked, If they could prove feifin ? To which the 
plaintiff’s counfel anfwered, That they had recovered in an adtiou 
upon the cafe for the mean profits, and had execution.— Per 
Curiam, For aught we know, that will amount to afeifin. 

T wisden, Jujficc. Upon your grant, fince you could not get 
a&ual feifin, you ihould have gone into chancery, and they would 
have compelled him to give you fcifin. 


Cafe 28. 

Recovery of 
damages for 
difturbance of 
office, is fuffi. 
cient evidence 
of feifin in an 
affife againit 
the fame defen* 
dent. 

S. C. 3. Keb. 

316. 343. 

S* Ci 2* Lev. ^ 

108. 120. Hale, Chief JuJlice. A man may bring an adtion upon the 

s c. Lilly Ent. cafe for the profits of an oflice, though he never had feifin. 

47 * 

Carth. 169. a. Term Rep. 355. 

To maintain an The record was read of his recovery in an adfion upon the cafe 
allifc lor a 

p.itcnl ijnce, 

the party mull 
prove a Jetfin in 
taw. 

Z. Roll. Abr. 
a/o. 

4. Co. to. a. a. Salk. 46S. Cuwp. .50a. a. Term Rep. 355. 


for the profits.—H ALE, Chief JuJlice. This is but a fciiin in law, 
not a fciiin in fadt. 

The counfel for the plaintiff much urged, that the recovery 
and execution had of the profits, was a fulficient feifin to entitle 
them to an affile. 


It 
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It was objc&ed, * that the plaintiff was never inverted into the In an titaivt 
office.—* Hale laid, an invcftiture docs not make an officer when office the p-ny 
he is created by patent, as this is; but he is an officer prefently. murt b e«"w/>e<* 
But if he were created an herald at arms (as in Segar's Cafe ), he buf^an office * 
muft be inverted before he can be an officer: a perfon is an officer by fount he is 
before he is fworn. The defendant is the pernor of the profits, »» by the crea- 
and you have recovered damages: is not this a feifin againlt you ? tion * 

The Jury (hall find it fpecially.—But the plaintiff chofc rather *• * 4 8 * 

to be nonfuit, becaufe of the delay by a fpecial vcrdi&. Z ° Q ‘ 

12. Mod. 199. Fitzg. 293. 3. Bac. Abr. 726. 1. Ld. Ray. 51.159. 263. $63. Co. Lit. 9. a. 

2. Bi. Com. 317. 


And the Court told them, they could not withdraw a juror a juror cannot 
in an affife, for then the affife would be depending. be withdrawn in 

The Roll of the attion upon the cafe was in Michaelmas Term , *” 
in the nineteenth year of Charles the Second, Roll 557. 



TRINITY 



trinity term. 


The Fifteenth of Charles the Second, 

I N 

The Exchequer Chamber. 


Friday 19 . June., 1663 . 


King’s Bench. 

Sir Robert Forbes, AW. Chief JuJtice. 
Sir Tho. Mallett,ATn/. {a) J 
Sir Tho. Twifden, Knt. > Jujlices. 

&rWad. Wyndham ,Knt. J 


Common Pleas. 

Sir John Vaughan, Knt. Chief JuJfiee. 
Sir Robert Hyde, Knt. 

Sir Tho. Tyrrell, Knt. 

Samuel Brown, Efq. 



Exchequer* 

Sir Orlando Bridgman, Knt. Chief Baron. 


Sir Edward Atkins, Knt. 

Sir Chrillopher Turner, Knt. 
Sir Richard Rainsford, Knt. 


> Barons. 


(*) Mb. Justice Mam.* tt, by reafon of bis age, was di(charged from his 
office on Tuefday 16th June 1663. 


* THE ARGUMENT OF MR. JUSTICE HYDE, IN THE CASE OF 

Cafe 1. Manby againft Scott. 

trinity Term, 1659. Boll 1460. 

In the Exchequer Chamber. 

If a wife ehpe, YJ'YDE, JuJiice. A feme covert departs from her huf- 
and, on her I I band againit his will, and continues abfent from him di- 
hnfbandrefufing A. A. vers years: afterwards the wife defires to cohabit with 
ihe ljvcs°apart ’ ^ er hulband again, but the hulband refufes to admit her; and from 

from him j and during this reparation, a tradefman furnifh her with goods contrary to the 
exprqfs prohibition of the hufband, the huib.ind is not liable to pay for them, although they are found 
to be necejfury for his wife, and (he has no Jeparate maintenance.—-S. C. j. Keb. 69. 80. 206. 337. 
361. 383. 4x9. 441. 4&x. S. C. 1. Sid. 109, to 130. S. C. 1. Lev. 4. S. C. 1. Bac. Abr. 296. 
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* 

that time the wife lives feparate from him. During this repara¬ 
tion, the hufband forbids a tradefman of London to truft his wife 
with any goods or wares; yet for divers years before and after¬ 
wards, allows his wife no maintenance. The tradefman, contrary 
to the prohibition of the hufband, fells and delivers divers \:ares 
to the wife upon credit, at a reafonafcle price ; and the wares fo 
fold and delivered to the wife are necejfary for her, and fuitable to 
the degree of her hufband. The wares are not paid for ; where¬ 
fore the tradefman brings an aCtion upon the cafe againft the huf¬ 
band ; and declares, that the hufband was indebted to him in forty 
pounds for divers wares and merchandizes formerly to the hufband 
fold and delivered; and that the hufband, in conlideration thereof, 
did promife to pay him the faid forty pounds; that the hufband 
hath not paid the fame to him, although thereunto required; and 
for that money the aCtion is brought againft the hufband. And, 
Whether this aCtion will lie againft the hufband for the wares thus 
fold and delivered to the wife, againft the will, and contrary to the 

prohibition of the hufband, or not ? is the queftion. 

\ ? 

This Case is the tnearieft that ever received refolution in this 
place; but as the fame is now handled, it is of as great confe- 

? uence to all the king’s people of this realm, as any cafe can be. 
t concerns every individual perfon of both foxes that is, or 
hereafter fhall *be, married within this kingdom, in the firft and 
neareft relation, that is, betwixt man and wife. The holy ft ate 
of matrimony was ordained by Almighty God in Paradife, before 
the Fall of Alan, fignifying to us, that myftical union which is be¬ 
tween Chrift and his Church ; and fo it is the firft relation : and 
when two perfons are joined in that holy (late, they twain become 
one flefti; and fo it is the neareft relation. 1 his cafe toucheth 
the man, in point of his power and dominion over his wife; and 
it concerns the woman, in point of her fuhftancc and livelihood. 
I will deliver my opinion plainly and freely, according as I con¬ 
ceive the law to be, without favouring the one, or courting the 
other fex. I hold, that judgment ought to be given for the de¬ 
fendant. The cafe hath been fo fully argued, and all the autho¬ 
rities fo particularly vouched by my brothers, who have already 
delivered their opinions, that nothing is left for me to fay, which 
hath not been fpoken by them in better terms than I can exprefs 
myfelfc It will be a trouble to your lordihips for me to repeat 
their arguments, and yet without doing fo, it will be impoftible 
for me to fpeak any thing to the purpofe. It fhall be my endea- 
vour, therefore, rather to anfwer the reafons and objections 
given and made by my two brothers, who have fo copioufly ar¬ 
gued for the woman’s power, than to argue the cafe on the fame 
grounds which have been already delivered (a). It is agreed by 
all my brothers who have argued, as I conceive, that a feme covert 

f eneraliy cannot bind or charge her hufband by any contraCl made 
y her without the authority or allent of her hufband precedent 
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(«) See Lord . hjef Baron Ha i.v’s argument at length, 1. Bac. Abr. 296. 
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Makby or fubfequent, cither exprefs or implied. But the queftion in this 
mgninft ca f ff | s . If the contra# of a feme covert for wares for her neccf- 

Scott. f ar y apparel, made without the confent, and contrary to the pro¬ 

hibition of her hufband, fhall bind her hufband ? 

First, I hold, that the hufband fhall not be charged by fuch 
a contra#, although he do not allow any maintenance to his 
wife. 

Secondly, Admit the hufband were chargeable generally by 
fuch a contract; yet I conceive that this action doth not lie for 
the plaintiff, as this declaration is, and as this verdi# is found 
againft the defendant in this particular cafe. 

♦ f 1^6 I * For Yhe first, Every gift, contra#, or bargain, is, or 
J contains an agreement 5 for the contractor or bargainor wills, that 
the donee or bargainee fhall have the things contracted for, and 
the other is content to take them 5 and fo in every contra# there 
is a mutual ajftnt of their minds, which mutual affect is an agree¬ 
ment, as in Fogajfa*: Cafe (a) j and afterwards in the fame cafe 
(b) it is laid, that agreement is a word compounded of two 
words, viz. aggregatio and mentium ; fo that aggreamentum is ag¬ 
gregate mentium ; or thus aggreamentum is no other but a union 
or conjunction of two minds in any matter or thing done, or to 
be done; according to that definition of Sir Edward Coke (c ) y 
contractus eji quaji a£lus contra a£ium : but a feme covert cannot 
give a mutual aflent of her mind, nor do any a# without her huf¬ 
band ; for her will and mind, as alfo herfelf, is under, and fubje# 
to the will or mind of her hufband; and confequently fhc cannot 
make any bargain or contra#, of herfelf, to bind her hufband. 
The second ground of the law of England is the law qf 
Gcd (d). In the Beginning when God created woman an help¬ 
mate for man, he fau!. “they twain fhall be one flefh;” and 
thereupon our law fays that hufband and wife arc but one perfon 
in the law : prefently after the Fall, the judgment cf God upon 
woman, was, “ Thy defii e fhall be to thy hufband, for thy will 
“fhall be fubje# to thy hufband, and he fhall rule over thee (e).** 
Hereupon our law put the wife J'ub potejlate viri , and fays, quod 
Jtf a . poujlatemJui non bobcat, Jed virfuus , and fhc is difabled to 
'make any grant, contra#, or bargain, without the allowance or 
confent of her hufband (f). The Books and authorities of our 
law which prove this point, have been all particularly vouched 
aJrrrtdy, and J will not repeat them again, nor do I know any one 
particuiar poinr to die contrary. 'Flic words of the Book, are ob- 
fervablo, namely, “ If a feme covert make a contra#, or buy any 
“ thing in the market, or elfewhere, without the allowance or con - 

(*) rhwd. 17. PowcIonCuiitraAs^. (t) Gen. ch. iii, ver. 16. 

(/) * J ‘ ovvH - * 7 - </) bk. 3. jz. fo. *5. 

(?) Co. I.if. 47. |• Roll. 351. pi. AC t 

(if) Lit. 4s St. c, 6. fo. io. 
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“ fent of her hufband, although it come to the ufe of the huf- M«m 
K band, yet the contra& is void, and (hall not charge the huf- g^^rr 
K band } but if a man command or licenfe his wife to buy thingjS 
* l neceflary, or agree that (he (hall buy, he (hall be bound by this 
ct command or licence (a)” Which proves, that it is not the 

buying or con t raft of the wife which binds or charges the hufband 
(for that is void in itfelf), but *the command or licenfe of the * [ 127 ] 
hufband which makes it the contrail or bargain of the hufband. 

As to my brother T wisden faying, that u all thofe Books are 
« where the wife deals or trades as a fafior to her hufband, and all 
« grounded upon that reafon,” the words themfelves prove the con¬ 
trary ; for the difference taken by all thefe Books is, between the 
buying and contrail of the wife without the knowledge or con- 
fent of her hufband, and a buying or contrail had by the wife 
with allowance or command of the hufband. In the firft cafe, 
the buying or contrail is void; in the other, the allowance or 
command makes it good, as the contrail or bargain of the huf¬ 
band : befides, weigh the inconveniencies which would follow if 
the law were otherwife. Judges, in their judgments, ought to See the cafe ol 
have a great regard to the generality of the cafes of the king’s Altenwood, 
fubjeils, and to the inconveniencies which mayenfue thereon, "by uCo ' 5 ** 
the one way or the other. Judges, in giving their refolutions in 
cafes depending before them, are to judge of inconveniencies as 
things illegal; and an argument ab inconvenienti is very ftrong to 
prove that it is againfl law (b). Then examine the mconveni- 
cncics which mull enfue, if the law were according to my bro¬ 
thers Twisden and Tyrrell’s opinions: if the contrail or 
bargain of the wife made without the allowance or confent of the 
hufband (hall bind him upon pretence of neceffary apparel, it 
will be in the power of the wife (who, by the law of God and of 
the land, is put under the power of the hufband, and is bound to 
live infubjcflion unto him) to rule over her hufband, and undo 
him, maugre his head, and it (hall not be in the power of the huf¬ 
band to prevent it. The wife (hall be her own carver, and judge 1. Bac. Abr. 
of the fitnefs of her anparcl, of the time when it is neceflary for * 95 * 
her to have new cloaths, and as often as (he pleafeth, without 
afking the advice or allowance of her hufband : and is fuch power 
fuitable to the judgment of Almighty God infli&ed upon woman 
for being firft in the tranfgreffion ? w Thy defire (hall be to thy 
“ hufband, ajid he fliall rule over thee.” Will wives depend on the 
kindnefs and favours of their hufbands, or be obfervant towards 
them as they ought to be, if fuch a power be put into their 
hands? * [ 128 ~J 

# Sf.condly, Admit that in truth the wife wants neceflary ap- Year-Book, 
parel, woollen and linen, and thereupon fhegoes into Pater-nojter- 11. Hen. 6. • 

. pi. 30. 

Brown!. 47. Allen, 61. Litt. Rep. 307. Hutr. 105. Roll. Abr. 350. Salk, 1*6, 

2 Ld. Ray. foo6. C. Mod. 171. 2. Show. 2S3. Stra. 647. 706. 875. 1. Bac. Abr. 295. 

(.1) at. Hen. 7. pi. 70. F. N. B. 120, Old. N. B. 62, 1. Roll. Abr. 351. 
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Mavbt row, to a mercer, and takes up fluff, and makes a contrail for 
ncccffary cloaths; thence goes into Cheapjide , and takes up linen 

Scott. there in like manner ; and alfo goes into a third ftreet, and fits 
herfelf with ribbands, and other ncceffaries fuitable to her occa¬ 
sions, and her hufband’s degree. This done, fhe goes away, dif- 
pofes of the commodities to furnifh herfelf with money to go 
abroad to Hyde-park, to fcore at gleeke , or the like. Next morn¬ 
ing this good woman goes abroryl into feme other part of London , 
makes her neceflity and want of apparel known, and takes more 
wares upon truft, as flic had done the day before j after the fame 
manner file goes to a third and fourth place, and makes new con¬ 
trails for frefli wares, none of thefe tradefmen knowing or ima¬ 
gining flic was formerly furnifhed by the other, and each of them 
feeing and believing her to have great need of the commodities 
fold her; fliall not the hufband be chargeable and liable to pay 
every one of thefe, if the contrail of the wife doth bind him ? 
Certainly, every one of thefe hath as juft caufc to fue the hufband 
as the other, and he is as liable to the ailion of the Jaft as the firft 
or fecond, if the wife’s contrail fliall bind him; and where this 
will end no man can divine or forefee. As for my brother 
Tyrrell faying, u We may not alter the law becaufe an incon- 
<c venience may follow thereon,” that is true : but we ought to 
forefee and provide againft fuch inccnveniencies as may arife, 
before we adjudge or declare, in a particular cafe in queftion. 
Whether the law be fo or not ? And that is the cafe here. It i9 
objeiled, That the hufband is bound of common right to provide 
for and maintain his wife ; and the law having difabled the wife to 
bind herfelf by her contrail, therefore the burthen fliall reft 
upon the hufband, who by law is bound to maintain her, and he 
fliall do it nolens volens : generally the antecedent is moil true ; 
for flie is “ bone of his bone, flefh of his flefh,” and no 
man did ever hate his own flclh fo far as not to preferve it. 
But apply this general propofition to our particular cafe, and 
then fee what logic there is in the argument. I am bound 
to maintain and provide for my wife : therefore my wife, de- 

£ 129 j pa r ting from me againft my will, fliall be her own * carver, 
and take up what apparel fhe pleafeth upon truft, without 
my privity or allowance, and I fliall be bound to pay for it: 
this is our cafe, for there is not a word throughout the whole 
verdift that the wife wanted neceflary apparel; that fhe ever 
acquainted her hufband with any fuch matter; that fhe ever de- 
fired the hufband to fupply her with money to buy it, or other- 
wife to provide for her; or that the hufband denied, refufed, or 
r.eglcdled to do it. Befides, although it be true, that the huf¬ 
band is bound to maintain his wife, yet that is with this limi¬ 
tation, viz,, fo long as fhe keeps the ftation wherein the law hath 
placed her ; fo long as fhe continues a help-meet to him j for if 
a woman of her own head, without the allowance or judgment 
of the Church, which hath united them in the holy ftate of matri¬ 
mony, and which only can feparatc that, or diiTolve this union, 

depart 
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depart from her hufband again ft his will, be the pretence what it 
will, (he doth thereby put herfelf out of the hufband’s protection; 
fo that during this unlawful feparation, (he is no part of her 
hufband's care, charge, or family. The king is the head of the 
commonwealth : his office is, and he is bound of right* to protect 
and preferve his fubjedls in their perfons, goods, and eftates: 
and on that ground every loyal fubjeCt is faid to be within the 
king’s protection. But a man may put himfelf out of the king’s 
protection by his offence; as by forfaking his allegiance to the 
king, and owning or fetting up any foreign jurifdiCtion, and then 
every man may do to him as to the king’s enemy, and he fhall 
have no remedy or recovery by the king’s laws or writs (<?). 
The hufband is the head of the wife as fully as the king is the 
head of the commonwealth; and the wife by the law is put fub 
poteflate viri and under his protection, although lie hath not pa¬ 
te fiat em vita et necis over her, as the king hath over his fubjeCts. 
When the wife departs from her hufband againft his will, (he for- 
fak.es and dcferts his government; ereCls and (et s up a new ju¬ 
rifdiCtion; and a (fumes to govern herfelf, befides at lead, if not 
cgainjl , the law of God and the law of the land. T herefore it 
is but juft, that the law for this offence (hould put her in the 
fame plight in the petit commonwealth of the houfchold, that it 
puts the fubjeCt for the like offence in the great commonwealth 
of the realm ; and this according to * the civil law, namely, 
* l Si uxor propria (fine culpa mar it i ) Jit extra confortium viri , non 
“ tenetur maritus extunc ei extra confortium fuutn exiflenti aliqua - 
<c liter fubminiftrare ; videtur enim virutn alcndi obhgatione fore 
exemptum-> quoniam culpa fua extra viri confortium eft” For, 
“ Nuptije funt conjunct io mar is etfeemina, et confortium ejus di~ 
“ v'tni et humani juris communication(b).’* Fleta (c), fpeaking 
of Appeals, hath this expreflion : u Fee min a de morte viri Jui inter 
** brachia jua interfe£li , et non aiiter potuit appellare.” Ik ac¬ 
ton ( d ) is much to the fame purpofe ; “ Non nift in duobus ca- 
“ fibus feemina appellum habeaty scilicet, non nift de violenlia 
“ corpori fuo ill at a , ft cut de raptu et de morte viri fui interfecli 
€i inter brachia fua ;” and the words of the writ of Appeal are 
fuitable thereunto, scilicet, w venit idem A. B. et nequiter et 
“ in felonia , &c. occidit ipfum virutn fuum inter brachia Jua^&c.** 
By tlje words u inter braebiafuaf in thofe ancient authors, is 
underftood the wife, which the dead perfon lawfully had in pof- 
feffionat the time of his death; for (he ought to be his wife of 
jright, and alfo in poffeffion (<?). The words of the writ are ob- 
fervable; “ occidit virum Juum inter braebia fua” and prove that 
the woman'ought to be w inter brachia viri fui” or otherwife (he 
hath not the privilege of a wife. By an argument a pari , as the 
wife (hall not have remedy againft the murderer of her hufband 
after his death, if he were not inter brachia fua at the time of 
his death, pari ratione (he (hall not have fupport or maintenance 

(*) TJw Year-Book ay.F.dw. 3. pi. x. (J) Bk. 3. eh. 14. f. 148. 

(*) Di G*t-r,dt Ritu Nuftimrum* (») Com. S. Mag. Charts, fo.-68. 

Bk. x.c. 33. 
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Mavsy from her hufband in his life , when /he put her (elf extra hrachU 
Atainft fua again ft his wilf. But it is objected by my brother Tyrrell, 
Scott. that it appears not in whofe default this departure was, Whether 
in his or her default ? Thereto I anfwer, that the law doth not 
allow a wife to depart from her hufband in any cafe, or for any 
caufe whatfoever of her own head. An exprefs command is laid 
upon her by the law of God to the contrary : “ To the married 
“ L command, yet not I, but the Lord, Let not the wife depart 
“ from her hufband (a ). 11 The provifion which our law hath 
made for the fafeguard of the perfon of a woman, in cafe of cru¬ 
elty by her hufband, and for her maintenance in cafe the hufband 
refufes to allow it, proves, That it is not lawful for the wife to 
depart from her hufband of her own head upon any pretence what- 
** (_ 131 J foever fjb). * If the wife be in fear or in doubt of her hufband 
that he will beat or kill her, (he fhall have a fupplicavit out of 
the chancery againft her hufband, and caufe him to find fureties 
that he will not beat nor entreat her otherwife than in civil man¬ 
ner, and for to order and rule her. See (c ). The words of the 
writ are, “ Sh od ipfum B. coram te corporaliter venire facias , et 
“ ipfum B. ad fnjjicicn. manucaption, inveniend. &c. quod ipfe pr&~ 
“ fat. B. bene et honejle trattabit gubernabit ac dampnum et ma - 
“ lum aliquod eidem A. de corpore fio alit. quam ad virum fuum 
Cl cx caufd regiminis et cajiigationis uxor is fuee licit} et rationa- 
u bilit. perVnet , non faciet ncc fieri procurahit .” And if the 
hufband refufe to give or allow ncceffaryand fitting maintenance 
to his wife, the law hath provided a remedy for her by com¬ 
plaint to the ordinary in the ecclefiaftical court ( d ). Next it is 
all edged by my brother Tyrrell, u that the wife in our cafe 
4i did return, and defired to cohabit with her hufband again, 
u which he refufed, andfo ftie is remitted to her former condition.** 
Admit that be true, yet her return hath not put her in a better 
condition than fhe was in before her departure, in which cafe fhe 
could not be her own carver, and have charged her hufband 
(according to her pleafure) with apparel; but was to be clothed 
in fuch fort as her hufband thought fit. Befides, in our cafe the 
wife departed from her hufband, and lived from him divers years 
after (before the wares fold or the a&ion brought) ; then fhe 
defired to cohabit with him, which he refufed to admit; and 
from that time fhe lived from him. This is all that appears in 
our cafe : and is this offence fo eafily purged with a bare deiire 
to cohabit, without any other fubmifiion and fatisfa&ion given 
of the better carriage in futuro ? The law of God fays (e)^ 
“ Wives, be in fubje&ion to your hufbands as unto the Lord ; 
u for the hufband is the head of the wife, as Chrift is head of 

(*) Corinthians, ch. vij. rer. 10. (J) Lift. 78. 1. Ch. Rep. 44. 164. 

(6) 1. Sid. 119. x. Salk. n 3 . 2. Show. a8z. 3. Atk. 547. a. Atk. 
Stra. 706. 875. 1414. 4. Veriw 493. 46. 

6u. 4. Atk. 96. 3. Atk. 295.547. (r) St. Peter, ch. ill. ver.4. Iphef. 

4. Burr. 2078.4177* ch. vth, ver. 22. 

(V) Fiu, N. U. 179. 
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K the Church.” The Church declares, that one of the principal 
ends for which marriage was ordained, is for the mutual focicty, 
help, and comfort, which the one ought to have of the other in 
profperity and adverfity: it is alfo there faid, the woman of hcr- 
felf, in contracting of marriage, makes a folemn vow in facie ec- 
cleftee to live together with her hufband in the holy Hate of ma¬ 
trimony, to obey hitn and ferve him, to love him, and keep 
him in (icknefs and in health, till death them do part. * 'I 'he * 
wife in our cafe, by departing from her hufband againft his will, 
breaks all thofc commands, and her own vow; (he makes a vo¬ 
luntary feparation and temporary divorce between heiiejf and her 
hufband; (he deprives him of that mutual fociety, help, and com¬ 
fort, which (he owes to him, for divers years : and are all thefe 
offences waffled away with a bare deiire, without fubmiffion or 
contrition ? Certainly they are not; confeflion and promife of 
future obedience ought to precede her remitter, or reffitution to 
the privileges of a wife. The Prodigal Son in the Gofpel laid, 

44 I will arife and go to my father, and fay, I have fumed,” be¬ 
fore the indulgent father did receive or clothe him ; and this is 
according to the rule in the civil law ; u Si uxer qua: (culpa 
“ fua) rccejferat , pamitentia duel a ad virion rediem nolit admit ti 
cc canty extunc culpa purgatur y in virum tramfaudit, tenebiturque 
<c ipfi feorfum habitanti aliment a praflare. ” So that the wife 
ought to be a penitentiary before the hufband is bound to receive 
her, or give her any maintenance : and no fuch thing appears 
or is found in the verdidt in our cafe. It is laid by my brother 
Twisden, 4C although the wife depart from her hufband, yet 
w (he continues his wife, ami (lie ought not to ftarve.” If a 
woman be of fo haughty a ftomach that (he will choofe to ftarve 
rather than fubmit, and be reconciled to her hufband, let her 
take her own choice : the law is in no default, which dath not 
provide for fuch a wife. If a man be taken in execution and 
lie in prifon for debt, neither the plaintifF at whofe fuit he is ar- 
refted, nor the iheriff who took him, is bound to find him 
meat, drink, or clothes (a) ; but he muff live on his own, or on 
the charity of others : and if no man will relieve him, let him 
die in the name of God, fays the law (/>) ; and fo fay I. If a q 
woman, who can have no goods of her own to live on, will dc- 
* part from her hulband againft his will, and will not fubmit hcr- 
lelf to him, let her live on charity, or ftarve in the name of God; 
for in fuch cafe the law fays, her evil demeanour has brought it 
upon herfclf, and her death ought to be imputed to her own wil- 
fulnefs. As to my brother Tyrrell’s objection, it were 
ft range if our law, which gives relief in all cafes, ihould feud a 
woman unto another law or court to feek remedy to have 
maintenance. I anfwer. It is not fending the wife to an¬ 
other law, but leaving the cafe to its proper jurifdi£tion ; the. 

(«) Sre the Lords Aft. 

(V Dive and Manning ham’s Cafe, Plowd. 62 . 
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cafe being of ccclefiaftical conufance. Is it * any ft range- 
11 efs or dif'paragcnicnt to the common pleas, to fend a cut-purfe 
or other felon taken in the court, to the king’s bench to be 
indifted ? or to the king’s bench, to fend a woman to the 
common-pleas to recover her dower? Why is it more ftrange for 
the common-law to fend a woman to the ordinary to determine 
differences betwixt her and her huiband touching matters of ma¬ 
trimony, than for our courts at common law to write to the ordi¬ 
nary to certify marriage, bajiardy , or the like, where ifliie is join¬ 
ed on thefe points in the king’s courts? for although the pro¬ 
ceeding and procefs in the ccclefiaftical courts are in the names 
of the bifhops, yet thefe courts are the king’s courts, and the law 
by which they proceed is the king’s law (a) : But the reafort in 
both cafes is, quia hujufmodi caufte cognitio ad forum fpettat eccle - 
fitjlicum (b ). According to that of Bratton (c ), and Staund- 
ford (d)yfunt cafus fpirituales in quibus judexfecularis non habet 
cognition tin neque executionem, quia non habet coercionem : In his 
mini cafibus fpettat cognitio ad judices ecclefuijlicos qui regunt et 
defendant jacerdotium.” And hereunto agrees Cawdrie's Cafe(e) m 
As in temporal caufes the king by the mouth of his judges in 
his courts ofjuftice determines them by the temporal law, fo in 
cuufcs ccclefiaftical and fpiritual (the conufance whereof belongs 
not to the common law) they are decided and determined by the 
ccclefiaftical judges, according to the king’s ecclefiaftical laws; 
and that cauf s of matrimony, and the differences between huf- 
band and w ife touching alimony, or maintenance for the wife 
(which are dependant upon, or incident to matrimony) are all of 
ecclefiaftical, and not of fecular conufance, is evident by the 
Bocks and authoi ities of our laws : “ De cattfd tcjlamentaria ficut 
nec de canfii matrimonially curia regia Jc non intromittaty fed in 
foro ecclcJiijUco debet ' placit an termineri All caufes tefta- 

mentary, and caufes of matrimony, by the laws and cuftoms of 
the realm, do belong to the fpiritual jurifdi&ion. The words of 
the writ of prohibition granted in fuch cafes are, u Placita de ca- 
“ tallisy ft debit it qua: funt de tejlamento vel matrimonioy fpettant 
“ ad forum ecclefujlicum In a luit commenced by a woman 
ngainft her huiband before the commiflioners for ecclefiaftical 
caufes for alimony, a prohibition * was prayed and granted, be- 
caufe it is a fuit properly to be brought and profecuted before the 
SceOr.itc’sCafe, ordinary. In which if the party find himfelf grieved, he may 
Cro. *r. 220. have relief by appeal unto the fuperior court; and that he cannot 
have upon a lenience given in the high-commiflion court. But 
it is objected by my brothers Tyrrell and Twisden, that the 
remedy in the ecclefiaftical court is not fufficient; for if the huf- 
band will not obey the fcntence of the ordinary, it is but exGom- 
numication for his contumacy, and that will neither feed nor 
clothe the wife. Are the cenfurcs of the holy mother THE 
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Church grown of fo little account with us, or the reparation 
a communions jidelium become fo contemptible, as to be flighted 
with but excommunication P Hath our law provided any remedy lb 
penal, or can it give any judgment fo fearful as this ? With us the 
jrule is, Committitur Marefcal. or, Prifon. de Fleet, "There the fen- 
tence is, 7’raditur Satanic, Which judgment is more pena 1 ? Take 
him Gaoler, till he pay the debt: or. Take him Devil, till heob^y 
the church. And yet their judgment is warranted by the rule 
of St. Paul (a), “ Whom 1 have delivered unto Satan where¬ 
upon the Comment fays, “ anathema ab ipfo Chrijli corpore ( quod 
“ ejf ecclefia) recidit (b).** “ Fra dam and alfo, w r.ullus cum 
“ excommunicatis in orations, aut cibo, aut potu , aut efeuio comma- 
“ nicety nec ave sis dicat ( c As much is faid by our law, and it 
is to the fame effect: u Excommunicato interdicitur omnis alius 
11 legitimus, it a quod agere non potifl , nec aliquem convenire cum 
u ipfo, nec ora re, nec loqui, nec pa/am nec alfcondiie vsfei licet, 99 
The second ground of the law of excommunication is the 
law of England ; and it is a ground in the law of England , that 
he who is accurfed {hall not maintain any adtion (d). Where a 
man is excommunicated by the law of the Church, if he fue any ac¬ 
tion, real or perfonal, the tenant or defendant may plead, that lie 
is excommunicated, and demand judgment, if he {hall be an- 
fwered (e). The fcntence is fet forth at large in the old ftatute- 
book of Magna Charta, and is entitled, “ Sententia lata fu- 
per Chart as,” NAMELY, “ Authoritate Dei Patris Omnipotent is, et 
Filii, et Spiritiis Sanlii excommunicamus,anathematizamus,ct d limi¬ 
nibus S a nil sc Afatris Ecelejite fequcjlramus ornnes illos, &c (/).** 

* He who, by the renunciation, is rightfully cut off from the unity * 
of the Church, and excommunicated, ought to be taken by the whole 
multitude as a heathen and a publican, until he be openly recon¬ 
ciled by penance (g). And this is grounded on the rule of our 
Bleffed Saviour, “ Die Ecclefiic \ 99 and, u If he ncgledtto hear the 
Church, let him be as an heathen and publican (h). 99 Shall a man 
be accurfed, barred of the company or fociety of Chriftians, cut 
off from the body of Chriff, accounted as a heathen and publican, 
for not allowing maintenance to his wife, when the Church en¬ 
joins him fo to do ; and lhall not this be accounted a fufKcient re¬ 
medy/or the wife ? I fear it is the want of religion, and due cre¬ 
dence to the cenfures of the Church, which occafions this objec¬ 
tion, rather than real want of {ufHcient remedy in law for her re¬ 
lief. 

The last matter to be anfwered, is rather the opinion of 
my brothers Twisden and 'Tyrrell in their arguments, than 
anobjedtion in this cafe; namely, if an aliton upon the cafe doth not 
lie againft the hufband upon the contract of the wife for ncceffary 


(a) x. Ep. Cor. ch. vih, ver. 5. 

(£) Caufa 3. queft. 4. Cam. Egell. 
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(d) Dr. Ac St. J t. 
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apparel, yet an aeflion of trover end convcrfton doth lie againft hint 
for the fluff; anc! fo one way or other the hufband mull pay the 
reckoning. If the law fhould be fo, it were a converfion With a 
witnefs i for then the huiband fhould feein to be fub potejiate foe - 
mines : he might glory in the words of St. Paul, w I would 
“ have youknow, that the head of the woman is the man.” But if 
the wife fhall fet his cap, or lay his headfhip in the gaol, it fhall 
not be in the power of the hu4>and to prevent or avoid it. One 
• kind of divorce between iiufband and wife : when action oftrefpafs 
is brought againft them, and the hufband only appears, and pro- 
cefs iflues out againft the wife; until fhe be waived and outlawed 
fhe can never purchafe her pardon, or reverfe fhe outlawry, unlefs 
the huiband will appear ; fo that if the hufband pleafe he is di¬ 
vorced (a). If the wife be outlawed by erroneous procefs, and 
the hufband will not bring a writ of error, he may by this way "be 
rid of a fhrew, and that doth countervail a divorce (b). By thefc 
Books it appears, that the law puts a power in the hufband to be 
rid of his wife, and provides a remedy to tame a fhrew; but I ne¬ 
ver heard before, that die law hath left it in the power of the wife 
"I to do fo by her hufband ; and * I do not remember that my bro- 
J thers did vouch any authority, or give any reafon for maintenance 
of their opinions; and therefore I may with freedom deny the 
law to be as they have faid. Befides, the nature of an adlion of 
trover proves that it lies not in this cafe. The count is. That the 
plaintiff was pq/jejed of fuch goods (and names them) as of his 
own proper goods, and cafually loji them j that the goods came to 
the defendant’s hands by findings yet he, knowing them to belong 
to the plaintiff, refufeth to deliver them to him, but hath converted 
them to his own ufe ; fo that an action is grounded upon a wrong 
tiippofcd to be done by the defendant, in converting the goods of 
the plaintiff knowingly to his own ufe, againft the will of the 
plaintiff: and that is the reafon why the plaintiff in that a£lion 
muft prove a demand of the goods, and an actual conversion by the 
defendant, or elfe he fails in the action. In an action on the cafe, 
for that the defendant did find the goods of the plaintiff, and de¬ 
livered them to pci Ions unknown, u non deliberavit modo et for - 
“ nia' is no plea, without faying “ not guilty where the thing 
rolls in fcatancc. And if the nation be. That the plaintiff was 
poilclled i t de bonis propriis , and the defendant did find and con¬ 
vert them to his own ufe; it is no pica, that the plaintiff was not 
poilelfed ut de bonis propriis , but he muft plead u not guilty ” to 
the mifdemeanor, and give the other matter in evidence. In tro¬ 
ver the plaintiff declares, that he was poffeffed of fuch goods, and 
cafually tell them, and the defendant found them, and converted 
a - them to his own uli*; the defendant pleaded that the plaintiff gaged 
the goods to him for ten pounds, and that he detained the goods 
for ten pounds: this is no plea; but he ought to plead u notguilty ,” 
and give this matter in evidence ; for the action fuppofes a wrongs 

(<0 14. Hen. 6. pi. 14. a. 

(6) 1$. Edw. 4. p|. 4. a. iz. Mod. 444. 
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which the defendant ought to anfwer. But what wrong is done 
~<o the plaintiff in our cafe, when he himfclf fells and delivers the 
goods ? It is not unlike the cafe where two men, by mutual con- 
lent, wrcftle or play at foot-ball together ; will an aft ion of aflault 
and battery lie tor the one againft the other, when the ais 
done by their mutual agreement beforehand ? But the cafe of 
a lale made to a man upon credit, where the vendee promiles to 
pay for the goods at Michaelmas , but tails to pay the money ac¬ 
cordingly, lhall the falelman have trover againft the vendee, * £ 137 ] 
bccaufe he pays not the money at the day? And will the fale to 
this feme covert alter the cafe, or the law, as to tile action ? It is 
true, that for a converfion b■/ the woman before cover:ure, or by 
the wife during the coverture, an rail ion of trover lies againft the 
hufband and wife; but this is for a converfion by wrong, when 
Ihe takes the goods, and converts them againft the will of the 
owner (a). As in cafe where a man comes to buy goods, and 
offers ten pounds for them, and the owner agrees to accept the 
money, whereupon the buyer takes the poods away without pay- 21. Hen. 7. 
ment or delivery bv the owner ; there an udlion of trefpafs or tro- pi- 6 * 
ver lies', notwithflanding the bargain : other wile it is, if they , 4> jj cn 
agree upon a price, and the vendor lake the vendee’s word for pi. 22.. 
payment, and deliver the goods to him ; there the vendor is put 
to his a diion for the money upon the coiuraet, and lhal! not bring 
trover for the goods. If an infant give or fell goods, and deliver 
til cm with his own hand, he lhall have no action f)f trefpafs again!! 
the donee or vendee, by reafon of the delivery (h) : but if an in¬ 
fant give or fell goods, and the vendee or donee take them by force 
of the gift or fale, the infant may have an action of trefpafs 
again ft him. So in our cafe : if a feme covert rake wares of a 
ihop-keeper, againft his will, upon pretence of buying them, an 
adtion lies againft the hufband; but if the owner fell the goods to 
tiic wife upon truft, and deliver the goods to her, he lhall not 
have ail adtion* of trefpafs againft the hufband by reafon of this 
delivery. If a man take my wife and clothe iur, this amounts to Cro. Car. 344; 
a gift of the apparel to her; and I may take my wife with the ap- Finch, 22. 
pare], and no action lies againft me : by the lame reafon when a * I - ,Ien * 4 - 
man delivers (tuff, or other wares to my wife, knowing her to be pi-^ 3 * 
a feme covert , to make apparel, without my privity or allow¬ 
ance, this lhall be conflrued to be a gift of the fluff - to her, and I 
fhall not be charged in any action for it: belides, confider the in- 
convcniencies which will follow, if an action of trover fhould be 
againft the hufband; for then the hufband fhall be barred of all 
thofe helps which my brothers (who maintain that opinion) have 
allowed to him, and have made rcafons for which an adtion of the 
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MAN BY cafe fliould lie * again# him on the contra&j namely, the jurors 

egainft are to examine and fet the price or value, and the neceflity and 
Scott. /Jtnefs of things, with relation to the degree of the hufband, where¬ 
by care is taken, that the hufband have no wrong; for in an ac¬ 
tion of trover the jury cannot examine any of thofe matters, 

but are to enquire only of the property of the plaintiff^ and the 

converjion by the defendant , and to give damages according to the 
value of the goods : and fo it {hall be in the power of the wife to 
take up what ihe plcafeth, and to have what {he lifts, without re¬ 
ference to the degree, or refpcift to the eftate of her hufband, and 
he {hall be charged with it nolens volens . It is obje&ed, that the 

jury is to judge what is fit for the wife’s degree, that they are 

trufted with the reafonablenefs of the price, and are to examine 
the value ; and alfo the neceflity of the things or apparel. Alas, 
1. Salk. iiS. poor man ! what a judicature is fet up here to decide the private 
difference between hufband and wife ? The wife will have a vel¬ 
vet gown, and a fattin petticoat, and the hufband thinks mohair, 
or farendon for a gown, and watered tabby for a petticoat is as 
fafhionable, and fitter for his quality. The hufband fays, that a 
plain lawn gorget of ten fhillings plcafeth him, and fuits beft with 
his condition; the wife will have a Flanders lace, or point hand¬ 
kerchief of forty pounds, and takes it up at the Exchange. 
A jury of mercers, filkmcn, fempfters, and exchange-men, are very 
excellent and very indifferent j udges to decide this controverfy: it is 
not for their avail and fupport to be againft the wife, that they may 
put off their braided wares to the wife upon truft, at their own price, 
and then fue the hufband for the money. Are not a jury of dra¬ 
pers and milliners bound to favour the mercer or exchange-men 
to-day, that they may do the like for them to-morrowAnd be- 
fides, What matter of fa<St (and of that only the law hath made 
jurors the judges) is there in the fitnefs of the commodities with 
reference to the degree of the hufband ? and. Whether this or 
that thing be the moft necefiary for the wife ? The matter of faft 
is, to find, that the wife wanted necefiary apparel, and that fhe 
bought fuch and fuch wares of the plaintiff', at fuch a price, to 
clothe herielf; and leaves the fitnefs of the one, and the reafona¬ 
blenefs of the other, to the Court; for that is matter of law, 
whereof the jurors have no conufance. Lefiee for life of a houfe 
* fro "I puts his * goods therein, makes his executors, and dies.; who- 
L 3 y j foever hath the houfe after his death, yet his executors fhall have 
free entry, egrefs and regrefs to carry their teftator’s goods out 
of the houfe by reafonable time («). And this reafonable time 
{hall be adjudged by the diferetion of the Juftices before whom the 
caufe depends, upon the true ftatc of the matter, and not by the 
jury (/>). So it is in cafe of fines for admittance, cuftoms, and 
lervices, if the queftion be, Whether the fame be reafonable, or 

(a) Litt. 69. 11. Co. 44.. 

Go. Lit. 56. b, sec alfo ante, page Z7. cafe 73. note («). 
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not? For reafonablcnefs belongs to the knowledge of the law, 
%A leflee for life makes a lcafe for years, and dies within the term ; 
in an action of trefpafs, brought by the firft leffor again# the lefTec 
for years, he ought by his plea to fet forth what day his Ieflordied, 
and at what place, where the land lies, and at what day he did leave 
the pofleflion; and fo leave it to the difcrction of the Court, 
Whether he did quit the poffeflion in rcal'onable time, or not ? The 
fitnefs or ncccllity cf apparel, and the reafonahlencfs of the price, 
(hall be judged by the Court, upon the circuniftancc of the mat¬ 
ter, as the iiime appears by the pleadings, or is found by the jury; 
but the jurors are not judges thereof. Again, there is a twofold 
neceflity, ticccjjitas Jimplex , vcl obfoluta , and ncccjjitas qualijicata , 
vcl convenientuv. Of a ftmple and abfolute ncccfiity, in the cafe 
of apparel or food for a feme covert , the law of the land takes 
notice, and provides remedy for the wife, if the hufhand refufe or 
neglect to do it. But if it be only ncccjjitas convenientuc, whe¬ 
ther this or that apparel, this or that meat or drink, be mo# ne- 
ceflary or convenient for any wife, the law makes no perfon 
judge thereof but the hufband himfelf; and in thofe cafes no man 
is to put his hand between the bone and the flefh. 1 will conclude 
the;general queftion, or fir# point, with the judgment of Sir 
^Thomas Smith, in his book of the Commonwealth of England: 
u The naturaleft and firft conjunction of two towards the making 
ct a further fociety of continuance, is of the hufband and wife, 
“ each having care of the family: the man to get, to travel abroad, 
“ to defend; the wife to favc, to flay at home, and diflribute that 
<l which is gotten for the nurture of the children and family; is 
* c the firft and nioft natural but primate apparence of one of the 
u beft kind of commonwealths, where not one always, but fomc- 
<c time, and in fomc things, another bears * rule ; which to main- 
w tain, God hath given the man greater wit, better rtrength, bet- 
u ter courage to compel the woman to obey, by rcafon or force ; 
£< and to the woman, beauty, fair countenance, and fweet words 
“ to make the man obey her again for love. Thus each obeyeth 
M and coinmandeth the other, and they two together rule the houfe, 
“ fo long as they remain together in one.” i wifh, with all my 
heart, that the women of this age would learn thus to obey, and 
thus to command their hufbamis: fo will they want for nothing that 
is fit, and thefe kind of flefh-flics fhall not fuck up or devour their 
hufbands eftates by illegal tricks. 

I am come now to this particular cafe, as it Hands before us on 
this record. Admit that the hufband were chargeable by law by 
the contraCf of his wife, yet judgment ought to be given again# 
the plaintiff, upon this declaration, as this verdict is found. First, 
The declaration is, that the defendant was indebted to the plaintiff 
in ninety pounds, for wares and merchandizes by the plaintiff to 
him before that time fold and delivered ; and the verdict finds, 
that the wares were not fold and delivered to the defendant, but the 
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Massy fame were fold to his wife without his privity or confent. So i 
H ain f* appears, that the plaintiff hath miftaken his action upon the caf s 

Scott. ^ ware s fold to him , and ought to have declared fpccially, accord- 

De ~ ing to the truth of hi s cafe, for wares fold to his wife for neceflarj/ 
e v. 106. a pp are j. j n an a ^j on 0 f battery againft the hufband and wife, the 
plaintiff counted, that they both did afiault and beat him. Upon 
not guilty pleaded, the jury found, that the wife alone did make 
the afiault, and not the hufband: and the vcrdi£t was againft the 
plaintiff, bccaufc now the plaintiff’s action appeared to bcfalfej 
for the hufband ought not to be joined, but for conformity; 
and there is a fpecial action for the plaintiff in that cafe: fo 
this verdict is again If the cafe, bccaufc it appears, that the 
action brought by him is falfc, and that he ought to have brought 
another action upon the 1'pccial matter of his cafe, if any fuch 
law lie for him. Secondly, The jury find, that the defen¬ 
dant’s wife departed from him againft his will, and lived from 
him ; and that the defendant, before the wares were fold to 
his wife, did forbid the plaintiff to truft his wife with any 
wares; and that the plaintiff, contrary to his prohibition, did fell 
[ 14I j * and deliver thole wares to the wile upon credit: and I con¬ 
ceive, that this prohibition doth fo far bar or bind the plaintiff*, 
that he fhail never have any action againft the defendant for 
wares fold and delivered to his wire, alter lie was prohibited bv 
the hulband. It is agreed by all, that a feme covert cannot gene¬ 
rally make any contract which fhail charge or difeharge her huf- 
band, without the authority or confent of the hufband, precedent 
or fubfequent; fo that the authority or content of the hufband is 
the foundation or ground which makes the contract good againft 
him : but when the hufband forbids a particular perfon to trull his 
wife, this prohibition is an ahlolute revocation or countermand, 
as to the perfon, of the general authority which, the wife had before, 
and puts him in the fame plight as if the wife had never any au¬ 
thority given her. It is laid by my brothers Twisdkn and Tyr- 
kkli., that the prohibition of the hnlb.md is void; for (fays 
I yrjiel 1.) the hufband is bound to maintain his wife, notwith- 
ftanding her departure man him, and therefore he cannot prohi¬ 
bit others to do it.—And Tv. JsiJKN lays, It is a right veiled ill 
her by the law, and therefore tin: prohibition of the hufband fhail 
not divcl!, or take it avvav from her.—I have alreadv anlvvcred and 
difproved thole realons, on vvhicli thev ground their opinions, and 
will not repeat them here again; but admit that the hulband were 
by law bound to maintain hi:; wife, notwiihlranding her departure 
from him againft his will; and that the law doth rive her, or veft 
a right in the wife to hind or charge the hulband by her contract 
lor neceibarv apparel; will this be a good conl’cipience thereupon, 
Therefore the hulband cannot forbid this or that particular perfon 
I.itt. fc<fh 360. to truft his wife ? A man makes a feoffment in fee, upon con- ' 
dition that the feoiTee fhail not alien ; this conuigon is void. Were 
it not a ft ranee <. onciuhon to fay thereupon. Human make a feoff¬ 
ment 
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<jnentin fee, upon condition that the feoffee (nail not alien to J. S. 
that this condition is likewife void ? The rcafon given by Little - 
ton , why the condition is void in the former, and not in the latter 
part of this feccnd * cafe, is applicable to our cafe; namely, The 
condition in the firft cafe oufts the feoffee of all the power which 
the law gives to him, which fhould be againft reafon, and there¬ 
fore the fame is void ; but in the Hitter cafe the condition doth 
.not take away all the power of aliening from the feoffee, and 
therefore it is good : So in our cafe, if the prohibition were fo ge¬ 
neral, that the wife were thereby difabled altogether to clothe 
hcrfelf, peradventure it might be reafonable to fay, that the prohi¬ 
bition was void; but it being a reftri&ion only to one particular 
perfon, there is no colour to fay, that it is not good. It is true, 
as my brother Tyrrell lavs, that I cannot di (charge others to 
deal with my wife, although I may forbid my wife to deal with 
them ; but it follows not thereupon, but that my prohibition to a 
particular perfon doth make his dealing with, or trailing my wife, 
to be at his own peril, lb that he (hall not charge me thereby in an 
adlion ; as in cafe of a fervant, who buys provilion for my houfe- 
hcdd by my allowance : if I forbid a butcher, or other victualler, 
to fell to my fervant without ready money, and he deliver meat to 
my fervant afterwards upon trull, it is at his peril ; he fhall have 
no aCtion againft me for it. It appears not by this declaration or 
vcrdiCl, that the defendant’s 'vife did want apparel, that (he ever 
defired her hulband to fupply her therewith, that he refilled to al¬ 
low her what was fit, that the wares fold to her by the plaintiff* 
were for ncceflary apparel, or of what nature or price the wares 
were; lb that the Court may judge of the neceffity or fitnefs 
thereof: but only, that the plaintiff’did fell and deliver upon cre¬ 
dit divers of the wares mentioned in the declaration unto the 
wife (whereas none are mentioned therein) for forty-three pounds; 
that this was a reafonable price for thefe wares, and the fame 
wares were necellary for her, and fuitable to the degree of her 
hulband ; and for thefe 1 talons the defendant ought to have judg¬ 
ment in this particular cafe againft the plaintiff, be the law what 
it will in general. I will conclude all, as the feven princes of 
Perfia (who knew law and judgment) did, in the cafe of Queen 
Vtijlbi , “ This deed that this woman * hath done in departing 
“ from her hulband againft his will, and taking of clothes upon 
“ trull, contrary to his prohibition, lhall come abroad to all wo- 
4< men; and if it lhall he repeated that her hulband (by the opi- 
“ nion of the Judges) mull pay for the wares which Ihe fo took 
“ up whilft fhe lived from him, then lhall their hulbands be def- 
“ pifed in their eyes. Hut when it lhall be known throughout 
w the realm. That the law doth not charge the hulband in this 
“ cafe, all the wives lhall give to their ha (bands honour, both 
* great and imall.” 
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Mans? 

agaxnjl 

ScotT. 


Judgment for the defendant, Tyrrell, Twisden and 
Mallett difl'enting (a). 


( a ) But although a feme (evert is by 
the general rule of Jaw incapable, during 
the coverture, of binding either herfelf 
or her hufband, by her affent, to any 
agreement, i. Sid. izo. 4. Leon. 42. 
1. Salk. ti8. yet there are feveral 
exceptfoni under which fhe may both 
in law and equity make fuch contrails 
as will be binding on hcifclf, and entitle 
her to foe, or fuhjtft her to he fued, as if 
fhe were a fane foie . F1 u st, Where a 

wife has a feparate property fettled upon 
her previous to the marriage. Grigby 
v. Cox, 1. Vezey, 517. j Allen v. 
Vapworth, 1. Vezey, xG3.5 Bell v. 
Hyde, Free. Chan. 328. Gilb. Eq. 
Rep. 83. 5 Feacock v. Monk, 2. Vezey, 
I93.; Norton v. Turvil, a.Peer. Wim. 
544.; Stanford v. MarfhaJ, z. Ask. 
68. j Freeman v. Mafon, 2. Brown’s 
Caf. Far. 378. $ Wright v. Cadogan, 
6. Brown’s Caf. Far. 156.; Mofeley’s 
Cafe, 2. Vern. 22 5. j Carter v. Strahan, 
Cowp. ZOI. Dougl. 53. btCONIM Y, 
If her hulband has abjured the realm, 
orisbaniflnd. The Year-Book 1. Hen.4. 
pj, 1. 10. Ldw. 3. pi. 37. Jrnk. 

Cent. 4. Moor, 851. Co. Lit. 133. 
332. 1. Roll. Rep. 400. z. Vern. 

X04. I. Silk. I to. 1. Ld. Ray. 147. 
j. Bac. Abr. 308. ‘.'.-.oh-.’s Bank. 

Laus, s6. Thirdly, by il.c cultom 


of London, as where a feme (evert trades 
by herftlf in a trade with which her 
hufband does not in ter meddle. 10. Mod. 
6. Fourthly, Where a wife lives 
feparate from her hufband, on a feparate 
maintenance allowed her by her hufband 
on reparation after the marriage. Lean 
v. Schutz, z. Bl. Rep. 1195. ; Ring- 
Read v . Lady La nefborou gh,Cooke’s Bank. 
Laws, 24. Powd on Contradls, 78. j 
Barwell and Brooks, Co. Ban. Laws, 
28.3 Corbet v. Folnitz, 1. Term Rep. 
5. But fee as to the doitiincs of this 
lad cafe, Fowell on Contrails, 89. to 
114. It is clear alfo, that a wife may, 
from an implied aflint, bind her hufband 
by htr contrails for ntcelfaries dining 
cohabitation,!. Sid. 120. provided the 
contrail be n.r made under illegal 
circumRancts, Fowler v. Dingley, 
2. Sira. 112a. and no exprefs prohibi¬ 
tion be given to venders of the goods, 
Salk. 118. j but a wife can in no cafe 
render her hufband liable for money bor¬ 
rowed, although it is aflually employed 
in the purc'tafe of nectflaries. 1. IVer. 
Wms. 183. See alfo 3. Wilf. 388. 
Hull. N. P. 136. Salk. 119. Stra. 
647.706. 2. Stra. 875.1214. z. Bl. 
Rep. 1079. 2. Brown’s Rep. Chan. 

377 * BL Rep. 334 * 3 * 1 ^* 
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* The Earl of Shaftfbury’s Cafe. 


[ 1441 

Cafe 1. 


H E was brought to the bar upon the return of an habeas cor - , 

pusy directed to the conftable of the Tower of London. king*s°bench 
The effect of the return was, That Anthony Earl will not, during 
of Shaftsbury, in the writ mentioned, was committed the continuance 

• of the feflion, 

bail a peer, or other perfon, oommitted by the houfeof lords “ for a high contempt againft the houfe,’* 
although the warrant do not exprefs the nature of the contempt, nor the place where it was committed, 
nor the time when it was committed, nor whether it was on a conviflion or accufation only | for this 
power of commitment is out of the privileges of the houfe, and therefore the Court hath no jurifdi£tion$ 
but a perfon committed fora contempt by the order of either houfe of parliament may be difehargod 
by the court of king's bench after a dijfolution or prerogative of the parliament, whether he wens 
committed during the feilion or afterwards ; for all orders of parliament are determined by a 
diiTolution or prorogation.—S. G. t. Freem. 453. S. C. 3. Kcb. 792. S. C. ». State Tr. 6i*^ 
2. Shew. 330. i2. Mod. 441. 564. 606. i-itzg. in. 266. 1. Ld. Ray. 603. 2. Ld. Ray. 

789. 1105. 3. Peer. Wms. 154. a. Ld. Ray, 1105. a. Bl. Rep, 757. a» Hawkins’ Pleas of 

the Crown, fithedit. p. 170. in^etis. 



to 
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The Earl or to the Tower of London , 16. February 1676, by virtue of zt} 
Shaftsbuhy’s or d er c f the lords fpiritual and temporal in parliament afteinblecfc 
Case. 'I'he tenor of which order followeih in thefc words ; “ Ordered 
« by the lords fpiritual and temporal in Parliament afiembled, that 
« the confLible of his majefty’s Tower of London , his deputy 
tc or deputies, fhall receive the bodies of fames Earl of Salif- 
ct bury, Anthony Earl of Shaftjbury , and Philip Lord FVbarton^ 
“ members of this houfe, and keep them in fafe cuftody, within 
€C the ftid Tower, during his majefty’s pleafure, and the pleafurc 
€c of this houfe, for their high contempt committed againft this 
“ houfe : and this ftiall be a fufticient warrant on that behalf.” 

To The Constable, &c. John Browne, Cler' Pari'. 

The Earl of Shaft/bury's counfel prayed, that the return might 
be filed, and it was lo ; and the Friday following was appointed 
for the debating of the fufficicncy of the return. In the mean 
time, directions were given to his counfel, to attend the Judges 
and the attorney-general, with their exceptions to the return; 
and my lord was remanded till that day: and it was find, that 
though the return was filed, the Court could remand or commit 
him to the marfhal at their election. 


On Friday the carl was brought into court again, and his coun¬ 
fel argued the infufticicncy of the return. 


* 


Williams faid, that this caufc was of great confequence, in 
j . - ~1 regard that the king was touched in his prerogative, the fuhiect 
J in his liberty, and this court in its jurifdi£iion.— First, The 
caufc of his commitment (which is returned) is not fufticient; 
for the general allegation, of M high contempts,” is too uncer¬ 
tain; for the Court cannot judge of the contempt, if it doth not 
appear in what a« 5 l it is. Secondly, It is not fhewed where the 
contempt was committed ; and, in favour of liberty, it fhall be 
intended it was committed out of the houfe of peers. Thirdly, 
The time is uncertain ; fo that, peradventure, it was before the 
lafta£l of general pardon (a). Fourthly, It cloth not appear whe¬ 
ther this cotnini imcnr was on a conviction , or an accufation only. 
It cannot be denied, but that the return of fuch commitment *by 
any other court, would be too general and uncertain. In Moore , 
S39. it appears, that Aftvvick was bailed on a return, “ quod cow- 

(C 

cc 

were bailed on fuch general returns ; and the cafes have been lately 
aftirmed in jell's Cef reported by Vaughan, Chief fvjiice^ 
where it is expiefsly faid, that on inch commitment and return, 
being too general and uncertain, the Court cannot believe in an 
implicit manner, that in truth the commitment was for caufes par¬ 
ticular and iufucient (b). The commitment of the jurors was for 


nnfus f uit per ma 
jkilli Anglia;, mi 
fall. and in tl 


inda turn Nr. Bacon, mil. doviim cujlodis magni 


rtute cujujdam contempt, in curia canccllariee 
in that book it appear*-, that divers other perfons 


( 0 See Ri’ifil’s O’-ifr. i . Roll. Abr. (£) Videanre.no. Poflt. 147.184, 
J 1 ? i- < i". iSfe. Vau^h. 14. 2.111^.52,53.55. 

1. Hell. 218. 

acquitting 
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acquitting Pen and Mead, tc contra plenam et manifejlam eviden - Thx. Eau. »r 
cc tiam'y * and it was refolved to be too general, for the evidence ShA) ^7 s ^ ury • 
ought to appear as certain to the Judge of the return, as it ap- AS *' 
pcared before the Judge authorized to commit (a). This com- a. Show. 337, 
mitment being by the houfe of peers will make no difference ; for 
in all cafes where a matter comes in judgment before this court, 
let the queftion be of what nature it will, the Court is obliged to 
declare the law, and that without diftin&ion, whether the queftion 

’“began in parliament or no. In the cafe of Sir —. - Bin ion (b) 

in the common pleas, there was a long debate. Whether an ori¬ 
ginal might be filed againft a member of parliament during the 
time of privilege ? And it was urged, that it being during the 
feftions of parliament, the determination of the queftion did be¬ 
long to the parliament; but it was refolved, an original might 
be hied (c) j and Bridgman, * then being Chief Juftice, laid, that * f J 
the Court was obliged to declare the law, in all cafes that come in 
judgment before them. In Hilary Term, 24. Ediv. 4. Roll. 4. 7. 
and 10. in the Exchequer, in debt by Rivers v. Con fin, the de- March. 92,’ 
fendant pleads, that he was a fervant to a member of parliament. Latch. 1 30. 
and idea capi feu arreft. non debet ; and the plaintiff prays judg- ». Sera. 1065, 
ment; and quia videtur baronibus quod tale habetur privilegiuin 
quod magnates, &c. et eorum familiar es capifeu arrefari non debent ; 

Jed nullum habetur privilegtum quod non debent implacitari : Idea 
refpondeat ottjler (d). So in Treymiard's Cafe\e ), a queftion of pri¬ 
vilege was determined in this court. In the 14. Edw. 3. in the 
cafe of Sir "John and Sir Geojfry Staunton (which was cited in the 
cafe of the Earl of Clarendon, and is entered in the lords jour¬ 
nals), an aftion of wafte depended between them in the common 
pleas, and the Court was divided, and the record was certified 
into the houfe of parliament j and they gave direction that the 
judgment fhould be entered for the plaintiff; but afterwards, in a 
writ of error brought in this court, that judgment was reverfed, 
notwithftanding the obje&ion that it was given by order of the 
houfe of lords 5 for the court was obliged to proceed, according 
to the law, in a matter which was before them in point of judg¬ 
ment. The conftru< 5 tion of all a&s of parliament is given to the 
c ourts at Wejlminjler 3 and accordingly they have adjudged of 


(<*) RuflclI’s Cafe, 1. Roll. Abr. 192. 
219. 

(£) 1. Lev. in. j. Show. 99. 
I. Pryn. Pari. Writs, 814, 815. 2. Salk. 
512. Carth. 137. 2. Ld. Ray. 1113. 

(f) And now by ja. & 13. Will. 3. 
c. 13. 44 Any member of the houfe of 
“ commons, or other perfon having pri- 
44 vilege of parliament, may alfo be fued 
44 by original bill and fummons, attach. 
44 ment, and dill refs infinite." 2. Ld. 
Ray. 1442. Cowp. 844. Tidd’s Pradt. 
3. 81. See alfo ix. Ceo. 2. c. 24. 
4 * Geo. 3. c. 33. and xq. Geo. 3. c. 50. 


a.Strn. 983. Fort. 159. ComynsRep. 
444. 1. Black. Corn. 165. 

(</) But fee an order of the houfe of 
peers, 24- May 1724, that this privilege 
is retrained to menialfovanti and others 
ncceflarily employed about the e (kites of 
peers j and by anoiher order, of 22. Jan. 
1715, every peer lhall, upon his honour, 
certify to the houfe, that tire perfons 
protected are within the privilege of the 
houfe. See 2. Stra. 1063. 1. Wilf, 

273. and the ftatutc ic. Geo. 3. c. 50. 
by which this privilege feetQ be taHen 


away. 

(0 Dyer,, 6c. 


tho 
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T** fA'L «r the validity of ads of parliament; have fearched the rolls of par* 

hAniivir'i liament (a) j have determined whether the journals be arecord {b) 3 
Ca,e * and, when a point comes before them in judgment, they are not 
foreclofed by any aft of the lords (c). If it appear, that an aft of 
parliament was made by the king and lords without the commons, 
that is felode fe y and the courts of JVeJiminJier do adjudge it 
void (d) ; and accordingly they ought to do. If this return con¬ 
tain in it that which is fatal to itielf, it muft Hand or fall thereby. 
It hath been a queftion often refolved in this court, When a writr 
of error in parliament fhall be a fuperfedeas ? And this Court hath 
determined what lhall be (aid to be a feflion of parliament (e) ; 
and if the law were otherwife, there would be a failure of juftice. 
If the parliament were diflolved, there can be no queftion, but the 
prifoner fhould be difeharged on a habeas corpus j and yet then the 
Court muft examine the caufe of his commitment; and by confe- 
*[ I47 j quence therefrom muft examine a * matter parliamentary: and the 
Court may now have cognizance of the matter as clearly as when 
the parliament is diflolved. The party would be without remedy 
for his liberty, if he could not find it here; for it is not fufficient 
for him to procure the lords to determine their pleafure for his im- 
prifonment ; for before his enlargement, he muft obtain the pleafure 
of the king to be determined, and that ought to be in this court, 
and therefore the prifoner ought firft to refort hither. Let us lup- 
pofe (for it doth not appear on the return, and the Court ought 
not to enquire of any matter out of it) that a fuppofed contempt 
was, of a thing done out of the houfe, it would be hard for this 
Court to remand him. Suppofe he were committed to a foreign 
prifon during the pleafure of the lords, no doubt that would be an 
illegal commitment, againft Magna Charta, and the Peti¬ 
tion of Right. There the commitment had been exprefsly il¬ 
legal j and it may be this commitment is 110 lefs: for if it had 
been exprefsly fhewn, and he be remanded, he is committed by 
this Court, who are to anfwcr forhisimprifonment. But second¬ 
ly, The duration of the imprifonment, during the pleafure of 
the king and of the houfe, is illegal and uncertain j for flnee it 
ought to determine in two courts, it can have no certain period. 

A commitment “ until he fhall be difeharged by the courts of 
“ king’s bench and common pleas,” is illegal; for the prifoner 
cannot apply himfelf in fuch manner as to obtain a difeharge. If 
a man be committed “ till further order,” he is bailable prefently ; 
for that imports till he fhall be delivered by due courfe of law ; 
and if this commitment have not that fenfe, it is illegal; for the 
pleafure of the king is that which fhall be determined according 
186,12 , to law in his courts; as where the ftatute of JVeJiminJier i. 
cap. 15. declares that he is replevifable who is taken by com¬ 
mand of the king, it ought to extend to an extrajudicial command, 
not in his courts of juftice, to which all matters of judicature are 
delegated and diftributed. 

(a) Lord Hudfon’s Cafe, Ilob. 109. (J) The Year-Book 4. Hen. 7. 

(b) Hob. no. pi, 18. Ilob. 111. 

(0 S. Co. zo.b. ( e) j. Roll. Rep. 39. 


Wallop 
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_ Wallop to the fame purpofe. He cited Buffer5 Cafe (a)* 
that the general return for “ high contempts” was not fufficjent; 
and the Court that made the commitment in this cafe makes no 
difference; for otherwife one may be # imprifoned by the houfe 
of peers unjuftly, for a matter relievable here, and yet (hall be out 
of all relief by fuch a return; for upon a fuppontion that this 
Court ought not to meddle where the perfon is committed by the 
.peers, then any perfon, at any time, and for any caufe, is to be fub- 
jeft to perpetual imprifonment at the pleafure of the lords. But 
the law is otherwife j for though the houfe of lords is the fupreme 
court, yet their jurifdiftion is limited by the common and ftatutc- 
law; and their cxcefles are examinable in this court; for there is great 
difference between the errors and the cxcefles of a court, between 
an erroneous proceeding, and a proceeding without jurifdiftion, 
which is void, and a meer nullity. In the parliament, the king 
would have one attaint of treafon, and lofe his land ; and the lords 
aflented, but nothing was faid of the commons ; wherefore all the 
Juftices held that it was no aft, and he was reftored to his land ; 
and without doubt, in the fame cafe, if the party had been impri¬ 
foned, the Juftices rnuft have made the like refolution, that he 
ought to have been difeharged. It is a folecifm, that a man fhall 
be imprilbned by a limited jurifdiftion, and it fhall not be exa¬ 
minable whether the caufe were within their jurifdiftion or no ? 
If the lords without the commons fhould grant a tax, and one that 
refufed to pay it fhould be imprifoned, the tax is void; but by a 
general commitment the party fhall be remedilefs : fo if the lords 
fhall award a capias for treafon or felony. By thefe inftances it 
appears, that their jurifdiftion was reftrained by the common-law ; 
and it is likewife reftrained by divers acts of parliament. I. Hen. 4.. 
cap. 14. No appeals fhall be made, or any way purfued in par¬ 
liament. And when a ftatute is made, a power is implicitly given 
to this court by the fundamental conftitution, which makes the 
Judges expofitors of afts of parliament. And peradventure if all 
this cafe appeared upon the return, this might be a cafe in which 
they were reftrained by the ftatute 4; Hen. 8 . cap. 8. “ That all 
fuits, accufements, condemnations, punifhments, correftions, 
“ &c. at any time from henceforth to be put or had upon any 
<c member for any bill, fpeaking or reafoning of any matters coil- 
<c cerning the parliament to be communed or treated of, fhall be 
iC utterly void and of none efteft.” *Now it doth not appear 
but this is a correction or punifhment impofed upon the Earl 
contrary to the ftatute. There is no queftion made now in the 
power of the lords ; but it is only urged, that it is neceflary for them 
to declare by virtue of what power they proceed; otherwife the 
liberty of every Englishman fhall befubjefttothe lords,whereof 
they may deprive any of them againft an aft of parliament; but 
no ufage can juftify fuch a proceeding (b). Hie Duke of Suffolk 
was impeached by the commons of high treafon and tnifdemea- 

(a) Vaugli. 137. a. Jones, 13. (£) Eilefmere’s Cafe of the Poftnatl, 

3. Keb. 3z*. Ante, 119, 19. 


Tit* Bail or 
Shattsbury's 
Casb. 

* C 148 ] 


Seethe Ybab* 
Book 4. Hen. 7* 
pi. i8« 


* C >49 3 


nors i 



*. T.fon. 7j. 
U Ltoa. 175 . 
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Vnt fiA*t 6f rtors 3 the lords were in doubt whether they wotild proceed oa 
tHAf'rsBukY a fuch,general impeachment to imprifon the Duke; and the advice 
Casb* c f Judges being demanded, and their refolutions given in the 
negative, the lords were fatisfied: this cafe is mentioned with 
deiign to drew the refpeft given to the Judges, and that the 
Judges have determined the higheft matters in parliament. At 
a conference between the lords and commons (a) concerning the 
rights and privileges of the fubjeft, it was declared and agreed,. 
That no freeman ought to be reftrained or committed by com¬ 
mand of the king or privy-council, or any other (in which the 
houfe of lords are included ), unlefs fome caufe of the commitment, 
reftmint, or detainer, be fet forth for which by law he ought to 
be committed, &c. Now if the king (who is the head of the 
parliament) or his privy-council (which is the court of date) 
ought therefore to proceed in a legal manner, this folemn refb- 
lution ought to end all debates of this matter. It is true, that in 
RuJJcll's Cafe (b) Coke is of opinion, that the privy-council 
may commit without (hewing caufc; but in his more mature 
1. tern. 7». a ge he v. as of another opinion : and accordingly the law is de- 
*,14011, ,75. c j are{ ] j n THK petition of right ; and no inconvenience 
will enfue to th - lords by making their warrants more certain. 

Smith argued to the fame purpofe, and faid, that a judge can¬ 
not make a judgment unlefs the faft appear to him on a habeas 
Corpus ; the judge can only take notice of the fadt returned. 
It is lawful for any fubjeft that finds himfelf aggrieved by any fen- 
tence or judgment, to petition the king in an humble manner for 
redrefs; and where the fubjeft is retrained of his liberty, the 
proper place for him to apply himfelf to, is this Court, which 
If -] hath the fupreme power as to this purpofe over all other courts ; 
h i J and an habeas corpus ifluing here, the king ought to have an ac¬ 
count of his fubjafts (c) : and alfo the commitment was by the 
lords; yet if it be illegal, this Court is obliged to difeharge the 
prifoner as well as if he had been illegally imprifoned fy any other 
court. The houfe of peers is an high court, but the king’s 
bench hath ever been cntrulltd with the liberty of the fubjeft, 
and if it were otherwife (in call- of imprifonment by the peers) 
the power of the king were lefs abfolute than that of the lords. 
It doth not appear but that this commitment was for breach of 
privilege; but neverthelefs if it were lb, this Court may give 

relief, as appears in Sir - Biuion’s Cafe (d) before cited; 

for the Court, which hath the power to judge what is privilege, 
hath alfo power to judge what is contempt againft privilege : if 
the Judges may judge of an adt of parliament, d fortiori they 
may judge of an order of the lords. In Butler’s Cafe (e ), where 
he in reverfion brought an aftion of vvalfc, and died before judg¬ 
ment, and his heir hi ought an aft ion for the fame waftc; and 


(a) 3. April. <\n. j. 

(e) j. R nil. 1 

Wejliul;'** V*- Hr. Ab.6-j. 


(</) 1. Lev. in, r, SIjjw’. 99. 
Am , p ‘gc 145. rou- {/•). 

{- ) ji. hd-.v. x. 


the 
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<!he king and the lords determined that it did lie, and commanded T " a ® ***■ 
the Judges to give judgment accordingly for the time to come ; * 

this is publifhed as a ftatute by Pulton (a): but in Ryley (b) 

It appears, that it is only an order of the king and the lords, and 
that was the caufe that the Judges conceived that they were not 
bound by it; but 39. Edw. 3. pi. 13. and ever fi nee have ad¬ 
judged the contrary. If it be admitted, that for breach of pri¬ 
vilege the lords may commit, yet it ought to appear on the com¬ 
mitment that that was the caufe ; for otherwife that may be called 
a breach of privilege which is only a refufing to anfwer to an ac¬ 
tion, whereof the houfe of lords is reftrained to hold plea by the 
ftatute 1. Hen. 4. c. . and for a contempt committed out of 
the houfe they cannot commit; for the word “ appeal’* in the 
ftatute extends to all mifdemeanors, as it was refolved by all the 
Judges in the Earl of Clarendon's Cafe (c). If the imprifon- 
ment be not lawful, the Court ought not to remand to his wrong¬ 
ful imprifonment, for that would be an aft of injuftice to impri- 
fon him de novo (d). * It doth not appear whether the contempt * £ J 

was a voluntary aft, an omiflion, or an inadvertency, and he hath 
now fuffered five months imprifonment: falfe imprifonment is 
not* only where the commitment is unjuft, but where the de¬ 
tainer is too long (e). In this cafe, if this Court cannot give re¬ 
medy, peradventure the imprifonment fhall be perpetual; for the 
king (as the law is now taken) may adjourn the parliament for 
ten or twenty years (f). But all this is upon fuppofition, that 
the feftion hath continuance ; but I conceive, that by the king’s 
giving h : s royal aflent to feverai jaws which have been enafted, The 16. c*r. 
the feffion is determined; and then t he order for the imprifonment c. 1. is repealed 
is alfo determined. It appears by Brock , tit. u Parliament ” 36, h y Cat. i- 
that every feffion in which the king fig ns bills is a day of itfelf, r * _. . 
and a feffion of itfelf. By 1. Car. 1. c. 7. a fpecial aft is made, Janu» f 
that the giving of the royal aflent to feverai bills fhall not deter¬ 
mine the lcffion : it is true, that it is there faid to be made for 
avoiding all doubts, but in the ftatute 16. Car. i. c. i. there is a 
provifo to the fame purpoic; and alfo in the 12. Car. 2. c. I. 

By the opinion of Coke (g) the royal aflent doth not determine 
a feffion ; but the authorities on which he relies do not warrant 
his opinion: for First, In the parliament roll (b) it appears, 
that the royal aflent was given to the aft for the reverfal of the 
attainder of the members of parliament the fame day that it was 
given to the other bills; and in the fame year the fame parlia¬ 
ment aflembled again; and then it is probable the members who 
had been attainted were prefent, and not before. The cafe in 
8. Rich. 2. n. 13. is only a judgment in cafe of rreafon, by virtue 


(*) Pulton's edit, of the Statutes from 
Magna Charts to Car. 2. 

. (i>) Ryiey’s Placita Parliamentari-i, 
pi?;e 93. 

00 4. July, itf-. z. St. Tiialf;, 
5 S°- 

(J) W.igh, i-J, 


(<0 r. Inft. c3. 

v /) But fee the 4. Edw. 3. c. 14, 
the ; 6 . Edw. 3. c. n>. the :fi. Car. . 
c. x. Che r. Will. & Mary, It. . c. ?. 
and the 6. WLH. ar.d Mary. c. z. 

(V 1 4- I nil. 

(J.) t. Hen. 6 pL 


a 
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T** Bail or of a power rcferved to them on the ftatute of 25. Edw. 3. (a ) 9 and 
Ihaftiburv’i | s not a na£tof parliament. The aid is firft entered on the roll (b)i 
Ca,e * but upon condition that the king will grant their other petitions* 
The inference my Lord Coke makes, that the a£ for the 
attainder of Queen Katherine , 33. Hen. 8. c. 21. was patted 
before the determination of the feffion, is an error j for though 
{he was executed during the fettion, yet it was on a judgment 
given againft the queen by the commiflioners of oyer and terminer , 
and the fubfequent a& was only an a£ of confinnation: but Coke 
* [ J ou ght to be excufed, for all his notes and papers * were taken from 
him ; fo that this book (c) did not receive his laft hand : but it is 
obfervable, that he was one of the members of parliament when the 
fpccial a£t was patted (d). And afterwards the parliament did 
proceed in that fettion only, where there was a precedent agree¬ 
ment betwixt the king and the houfcs. And fo concluded, that the 
order is determined with the fettion, and that the Earl of Shaft/bury 
ought to be difcharged. 

Ayres argued to the fame effc&, and faid, that the warrant is 
not fufficient; for it doth not appear that it was made by the 
jurifdi£ion that is excrcifed in the houfe of peers 5 for that is 
coram rege in parliament ; fo that the king and the commons are 
prefent in fuppofition of law : and the writ of error in parliament 
is, “ Infpetto recordo , nos de confilio , advifamento dominorum 
<c Spiritual, et temporalium et commun. in parliament, presd. exijlen. 
tc t5c.” It would not be difficult to prove, that anciently the 
commons did affiff: there : and now it {hall be intended, that they 
Were prefent; for there can be no averment againft the record. 
The lords do feveral a&s as a diftin£ houfe; as the debating of 
bills, enquiring of franchifes and privileges, &c. And the war¬ 
rant in this cafe (being by the lords fpiritual and temporal) 
cannot be intended otherwjfe, but it was done by them in their 
diftindf capacity; and the commitment being during the pleafure 
of the king and of the houfe of peers, it is manifeft, that the king 
is principal, and his pleafure ought to be determined in this court. 
If the lords fhould commit a great minifter of ftate whofe advice 
is needfary for the king and his realm, it cannot be imagined 
that the king ftiould be without remedy for his fubjedff, but 
that he may have him difcharged by his writ out of this court. 
This prefent recefs is not an ordinary adjournment; fcfr it is 
entered in the journal, that the parliament ihall not be affembled 
at the day of adjournment, but adjourned or prorogued till 
another day, if the king do not fignify his pleafure by pro¬ 
clamation.—Some other exceptions were taken to the re¬ 
turn. —First, That no commitment is returned, but only 
a warrant to the conftable of the Tower to receive him. 

(a) Roll. Abr. fl Parliament/ 1 (e) 3. Jnft. 

2 Hen, 4. pl 4 it). ( J) 1.Car. t. c. 

(£) 14. EUw. 3. pi. 7 

Secondly, 
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* Secondly, the return does not anfwerthe mandate of the writ; 
far it is to have the body of Anthony Earl of Shaftfbury ; and 
the return is of the warrant for the imprifonment ot Anthony 
Ashly Cooper, Earl of Shaftjbury . 

Maynard, Serjeant , to maintain the return. The houfe of 
lords is the fupreme court of the realm : it is true, this Court is 
fuperior to all courts of ordinary jurifdi&ion. If this commitment 
had been by any inferior court, it could not have been maintained : 
*but the commitment is by a court that is not under the controul 
of this court, and that court is in law fitting at this time j and fo 
the exprefling of the contempt particularly is matter which con¬ 
tinues in the deliberation of the court. It is true, this Court ought 
to determine what the law is in every cafe that comes before them; 
and in this cafe the queftion is only, Whether this Court can judge 
of a contempt committed in parliament during the fame fefiion of 
parliament, and difeharge one committed for fuch contempt ? 
When a queftion arifes in an action depending in this court, the 
Court may determine-it: but now the queftion is, Whether the 
lords have capacity to determine their own privileges ? and. 
Whether this Court can controul their determination, and dif¬ 
eharge (during the fefiion) a peer committed for contempt ? The 
Judges have often demanded what the law is, and how a ftatute 
fhould be expounded, of the lords in parliament, as in the ftatute 
of Amendments, 40. Edw. 3. 84. 6. 8. Co. 157, 158. : d fortiori, 
the Court ought to demand their opinion when a doubt arifes, 
on an order made by the houfe of lords now fitting. As to the 
duration of the imprifonment, doubtlefs the plcafure of the king is 
to be determined in the fame court where judgment was given. 
As alfo to the determination of the fefiion, the opinion of Coke 
is good law ; and the addition of provij'oes in many adts of parlia¬ 
ment, is only in majorem cautelam. 

Jones, Attorney General j to the fame effect - . As to the un¬ 
certainty of the commitment, it is to be confidered, That this 
cafe differs from all other cafes in two circumftances : First, 
The perfon, that is a member of the houfe by which *hc is com¬ 
mitted. . I take it upon me tb fay, that the cafe would be different 
if the perfon committed were not a peer.—S econdly, The 
Court which doth commit; which is n fiipcrior court to this 
court; and therefore, if the contempt had been particularly hicwn, 
of what judgment foever this Court would have been as to that 
contempt, yet they could not have difeharged the «vnri, and there¬ 
by take upon them a jurifdidtion over the houfe of peers. The 
Judges in no age have taken upon them the judgment of what is 
lex et confuetudo parliament ; but here the attempt is to engage 
the Judges to give their opinion in a matter whereof they might 
have refufed to have given it, if it had been demanded in parlia¬ 
ment. This is true, if an action be brought where privilege is 
pleaded, the Court ought to judge of it as an incident to the fuit, 
whereof the Court was poflelfed; but that will be no warrant for 
this Court to alfuine a judgment of an original matter arillng in 

parliament. 


• C *53 3 

The Eakl or 
Shaftibd ry'i 
Cass. 


[ *5+3 
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In* tAftL or parliament. And that which is faid of the Judges power to £x> 
StfAf‘rioofty's pound ftatutes, cannot be denied; but it is not applicable to thitf 
Case. ca f c> By the fame reafon that this commitment is queftioned, 
every commitment of the houfe of commons may be likewife 
queftioned in this court.—It is objected, That there will be a 
failure of juftice if the Court fhould not difeharge the earl; but 
the contrary is true, for if he be difeharged there would be a ma- 
nifeft failure of juftice; for offences of parliament cannot be pu- 
nifhed anywhere but in parliament; and therefore the earl would, 
be delivered from all manner of punifhment for his offence, if he 
be difeharged (for the Court cannot take bail, but where they 
have a juriididtion of the matter), and fo delivered out of the hands 
of the lords, who only have power to punifh him.—-It is objedted, 
that the contempt is not faid to be committed in the houfe of 
peers ; but it may well be intended to be committed there ; for it 
appears he is a member of that houfe, and that the contempt was 
againft the houfe. And befides, there are chntempts whereof 
they have cognizance, though they are committed out of the 
houfe.—It is objected. That it is pofliblethis contempt was com¬ 
mitted before the general pardon ; but furcly fuch injuftice fhould 
0 . -1 not be luppofcd in the funreme court; and it may well be fup- 

l 1 55 J pofed to be committed during the feflion, in which the * com¬ 


mitment to prifon was. It would be a great difficulty for the 
lords to make their commitments fo exact and particular, when 
they are employed in the various affairs of the realm: and it hath 
been adjudged on a return out of the chancery, of a commitment 
for a contempt again It a decree, that it was good, and the decree 
was not fhewn.—The limitation of the imprifonment is well; for 
if the king, or the houfe, determine their pleafurc, he fhall be dif¬ 
eharged; for then it is not the pleafure of both that he fhould be 
detained; and the addition of thefc words “ during the pleafure" 
is no more than was before implied by the law: for if thefe words 
had been omitted, yet the king might have pardoned the contempt, 
if he would have exprefled his plealurc under the broad feal. If 
judgment be given in this court. That one fhould be imprifoned 
during the king’s plealurc, his pleafure ought to be determined by 
pardon, and not by any act of this court. So that the king would 
have no prejudice by the imprifonment of a great minifter, bc- 
caufe he could difeharge him by a pardon : the double limitation 
is for the benefit of the prifoner, who ought not to complain of 
the duration of the imprifonment, fince he hath neglected to make 
application for his difeharge in the ordinary way. I confefs, by 
the determination of the feflion, the orders made the fame feilion 
are difeharged; but I fhall not affirm, whether this prefent order 
be difeharged or no, becaufe it is a judgment: but this is not the 
prefent cafe; for the fefiion continues notwithftanding the royal 
Ifutron, a, 62. affent given to feveral bill -, according to the opinion of Coklf., 
and of all the Judges. Every provifo in an act of parliament is not 
a determination what the law was before; for they are often added 
for the fatisfadtion of ihulv that are ignorant of the law. 


WlNNINGTON, 
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Winnington, Solicitor General \ to the fame purpod*. In the t \ 
gteat cafe of Mr. Sclden (a), the warrant was u for notable con - Cass. 

* tempts committed againft us and our government, and ftirring 
44 up fedition;” and though that be almoft as general as in our 
cafe, yet no objection was made in that caufe in any of the argu¬ 
ments. But I agree, that this return could not have been main¬ 
tained, if it were of an inferior court; but during the leffion, 
this court can take no cognizance of the matter : * and the incon- 
veniency would be great, if the law were otherwife taken, for this 
court might adjudge one way, and the houfe of peers another 
way; which doubtlefs would not be for the advantage or li¬ 
berty of the fubje£t. For the avoiding of this milchief, it was 
agreedby this whole Court, in the cafe of Barnarijhn v.Soames (b)j 
that the action, for the double return, could not be brought in this 
court, before the parliament had determined the right of the elec- ' 
tion, left there Ihould be a difference between the judgments of the 
two courts. When a judgment of the lords comes into this court 
(though it be of the reverfal of a judgment of this court), this 
court is obliged to execute it; but the judgment was never exa¬ 
mined cr corrected here. In the cafe of my l ord Hcllis (c) it was 
relolved, that this court hath no jurifdiction of a mi {'demean of 
committed in the parliament; when the parliament is determined, 
the Judges are expofitors of the a£ls, and arc intrufted with the 
lives, liberties, and fortunes of the lubjedts: and (if the feflion 
were determined) the earl might apply liimfclf to this court; for 
the fubje£f fliall not be without place where he may refort for the 
recovery of his liberty; but this feflion is not determined. For 
the moft part the royal aflent is given the Lift day of parlia¬ 
ment; as Plowden faith, in Partridge’s Cafe(d): yet the giving of 
the royal aflent doth not make it the laft day of ihc parliament, 
without a fubfequent diflolution or prorogation. And the Court 
judicially takes notice of prorogations or adjournments of parlia¬ 
ment : Cro. 'fac. HI. Ford v. Hunter : and by conlbquence, by 
the laft adjournment, no order is dilcontinued, bill remains as if 
the parliament were actually allembled : Crc. 'Joe. 242. Sir Cl aries 
Jleydon’s Cafe : lb that the earl ought to apply himfeif to the lords, 
who are his proper judges. It ought to bo obferved, that thefe 
attempts are primer itnprejfionis ; and though imprifonmeuts 1 \>r 
contempts have been frequent, by the one or the other houle, till 
now no per lbn ever fought enlargement here. The Court was 
obliged in juffice to grant the habeas corpus ; but when, the whole 
matter being difcloled, it appears upon the return, lhat the cafe 
belongs ad aiiud ex amen, they ought to remand the party. As to 
the limitation of the imprifonment, the king may determine his 
plealure by pardon under the great feal, or * warrant for his dif- £ 157 J 
charge under the privy feal, as in the cafe of Pcni^er r j. Fognfn, 

Plow. 20 . — As to the exception, that no comhritment is returned, 

‘ the conftable can only ihew what concerns hitnielf, which is the 

(a) Ruth. Cull. *8, 19. in the Ap- 586. 664. 7. St. Tr. 428. 1. Freon* 

penriix. 380.387.390. 

(£) *. Lev. X14. Poitexfen ^“0. (.) i.St. Tr. 3 n. 7. Sr. Tr. 241!. 

3. Keb. 365. 369. 4iy. 418. 439. 44a- { 4 ) I’lcvtd. 78. Vyn, 

V ql. 1. M war rant 
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T** Eakz. or warrant to him directed ; and the writ doth not require him to re- 
»*aitjbu*y’» turn any thing elfe.—- As to the exception, that he is otherwise 
named in the commitment than in the writ $ the writ requires the 
body of “ Anthony Earl of Sbaftjbury , quocunque nomine cen¬ 
to Jeatur * 9 in the commitment. 

The Court delivered their opinion as follows: 

Sir Thomas Jones, JuJHce y faid, Such a return, made by 
an ordinary court of juftice, would have been ill and uncertain; 
but the cafe is different when it comes from this high court, to 
which fo great refpe£t hath been paid by our predcceffors, that they 
deferred the determination of doubts conceived in an a«£t of par¬ 
liament, until they had received the advice of the lords in parlia¬ 
ment. JBut now, inftead thereof, it is demanded of us to con- 
troul the judgment of all the peers given on a member of their 
own houie, and during the continuance of the feflion. The cafes 

where the courts of IVeJlminfler have taken cognizance of privi¬ 
lege, differ from this cafe; for in thofe it was only an incident to 
a cafe before them, which was of their cognizance ; but the direft 
point of the matter now is the judgment of the lords. The 
courfe of all courts ought to be confidcrcd; for that is the law of 
the court: Lane's Cafe , 2. Co. 16. And it hath not been affirm¬ 
ed, that the ufage of the houfe of lords hath been to exprefs the 
matter more punctually on commitments for contempts; and 
therefore I fhall take it to be according to the courfe of parlia¬ 
ment. 4 Injl. 50. it is faid, that the Judges are affiftants to the 
Lords, to inform them of the common law j but they ought not to 
judge of any law, cuftom, or ufage of parliament. The objec¬ 
tion, as to the continuance of the imprifonment, hath received a 
plain anfwer j for it fhall be determined by the pleafure of the 
king, or of the lords; and if it were otherwife, yet the king could 
pardon the contempt under the great seal, or difeharge the 
imprifonment under the privy seal. I fhall not fay what 
would be the confequence (as to this imprifonment) if the feftion 
•[158] were determined, for that is not the prefent cafe; but as the 
cafe is, this court can neither bail nor dilcharge the earl. 

Wylde, Jvftice. The return, no doubt, is illegal; but the 
queftion is on a point of jurifdi&ion, Whether it may -be ex¬ 
amined here ? This court cannot intermeddle with the tranfa&ions 
of the high court of peers in parliament, during the feffion^ which 
is not determined ; and therefore the certainty or uncertainty of 
the return is not material, for it is not examinable here ; but if the 
feffiqn had been determined, I fhould be of opinion that he ought 
to be difeharged. ® 

See *. Show. Rainsford, Chief Juftice. This court hath no jurifdi&ion of 
335 - t0 33 S* the caufe, and then tore the form of the return is not conliderable. 

We ought not to extend our jurifdiClion beyond its due limits, 
and the actions of our predeceflors will not warrant us in fuch at¬ 
tempts ; the confequence would be very mifehievous, if this court 

fhould 
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ijiould deliver the members of the houfcs of peers land Commons f** pA,t or 
who are committed. The bufinefs Of parliament may be thereby Sma, ( 7 ^ * 

retarded j for perhaps the commitment was for evil behaviour, or 
indecent reflections on the members, to the difturbance of the af- f> ij. x g # 
fairs of parliament. The commitment, in this cafe, is not for skin. 56. 
fafe cujlody , but he is in execution on the judgment given by the *• Hawk. P.C. 
lords for the contempt j and therefore if he be bailed, he will be ‘ 7 1 * 
delivered out of execution> becaufe for a contempt in facie *’ erItl e ** 
cUria^ there is no other judgment or execution. This court 9 ‘ 
hath no jurifdi&ion of the matter, and therefore he ought to be 
remanded. I deliver 110 opinion, if it would be otherwise in cafe 
of prorogation. 

Twisden, Juftice , wasabfent; but lie defired Mr. Justice 
Tones to declare, that his opinion was, that the party ought to 
be remanded. 

And fo he was remanded by the Court (a), 

(*) See the note to a. Hawk. P. C. parliament to commit in execution for 
f. 73. the fixth edition, where contempt oi privilege are collated, 
all* the cafes refpefHng the power of 
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Cafe i. 


* Pybus dgahtft Miti'oril. 

Frinity Term, 20 . Car. 2. Roll 703. 


T HIS Cask, having been feveral times argued at the bar, 
received judgment this Term. 

The cafe was, Michael Alitford was feifed of the lands iu quef- 
tion in fee, and had i/luc by his fccond wife, Ralph Alitford j and 


If a man cove- 

ram to Hand 
feifed to the ufe 
of the heirs 
male of his 
body by a fecond 

wife, a ufe immediately arifes to the covenantor for fife ; and the remainder over, being a remainder 
in fpecial tail, becomes executed in him ; fo that on his death the fon by the fecond venter (hall take 
the eftate by defeent , ns fpecial l.cir , although he have a fon by his fit ft wife living at the time ot his 
death.—S. C. ante, 98- xzi. S. C. 3. Keb. 139. 316. 338. S. C. 2. Lev. 7^. S. C. Ray. 228. 
S. C. 1. Vent. 372. S. C. i.Freem. 351. 369. S. C.2. Danv. 556. Poll. 226. 237. 1. Roll. 
Abr. 240. Hob. 30. Co. Lit. 22, 23. 2. Mod. 207. 8. Mod. 23. 9. Mod. 162. 10. Mod. 
421.436. it. Mod. 96. 152. 181. 12. Mod. 38. 101. Gilb. Fq. Rep. 20. 120. Piec in 
Chan. 342.467. Comyns, ii9. ,6o. 2. Peer. Wms. 139. j. Peer. Wms. 63. 367. 2. Ld. 
Ray. 854. Pollexf. 467. 582. Saund. on Ufcs and Trulls, 134. 176. 1S0. 3. Com. Dig. 

•* Defcrnt,” . 3.83^.336. 11. Mod. 1S9. z.Peer.Wms. 1. l’rec. in Ch. 54. 442.461. 

Mr. Hargrave’s note (3), Co. Lit. 74. b. in page 31. a. and nore(z), page 164. a. j. Chan. Caf. 
145. 1. Strait. Gilb. Rep. ufi. 131. 5.Burr. 26x5. Powell on Dev. 374. 389. t. YVilf. 31. 

5. Burr. 2626. Ambler’s Rep, 11. 4. Term Rep. 82. 

on 
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on the 23. 'January , 21. Jac. 1. by indenture made between the 
(aid Michael of the one part, and Sir Ralph Dalivell and others 
of the other part, hf. covenanted to ftand immediately feifed, 
after the date of the faid indenture (amongft others) of the lands 
in queftion, by thefe words, viz. w to the ufe of the heirs males 
“ of the laid Michael Mitford , begotten, or to be begotten, on the 
“ body of Jane his wife, the reverfion to his own right heirs.’* 

After which Michael died, leaving ilfue Robert his fon and heir 
by a firft venter, and the faid Ralfih by Jane his fecond wife. After 
the death of Michael , Robert entered, and from Robert , by divers 
niefne conveyances, a title was deduced to the heir of the plaintiff. 

Ralph had ilfue Robert , the defendant. 

And in this fpecial verdidf, the queftion was, If any ufc did arife 
to Ralph by this indenture made 23. January , 21. Jac. 1. ?. 

Hale, Chief JuJlicc , Rainsford and Wyi.de, Jufliers , 

(againft the opinion of Twjsden) were of opinion, that Michael 
Mitford took an eftate for life by implication and confequence, 
and fo had an eftate-tail, 

’Hale, Chief Juft ice, laid, First, It were clear if an eftate 
for life had been limited to Michael , and to the heirs males of the 
body of Michael , to be begotten on the body of his fecond wife, 
that had been an eftate-tail.—S econdly, Which way foever it 
be, the eftate is lodged in Michael during his life.—T hirdly, 

There is a great difference between eftates to be conveyed by the 
rules of the common-law, and eftates conveyed by way of ufe; for 
he may mould the ufe in himfelf in what eftate he will. Thefe 
things being premifed, he faid, this eftate being turned by operation * f 1 

of * law into an eftate in Michael , is as ftrong as if he had limited *- -* 

an eftate in himfelf for life.— Secondly, A limitation to the heirs ?* 7 - 3 27 * 

of his body, is in effect a limitation to the ufe of himfelf; for his ,°vez«y*«*5j» 
heirs are included in himfelf.— Thirdly, It is perfcdtly accord- ** 
jjng to the intention of the party, which was. That his eldeft fon 
ihould not take, but that the ilfue of die fecond wife Ihould take. 

F irst it is objected, That his intentappears to be, that it Ihould vent. 379. 

take effect as a luture ufc. But when a man limits a ufe to com- Ant<*, iai, iza. 
^lienee infuturo , and there isfuch a defcendible quality left in him z 3 /» * 3 8 * 
that His heirs rnay take in the mean time, there it lhall operate folely 
by way of future ufe : as if a man covenant to ftand fejlcd to the 
ufe of J. S. after the expiration of forty years, or after the death 
of 7. IX there no prelent alteration of the eftate is made, but it is 
only a future ufe, becaufe the father or the anceftor had fuch an 
intereft left in him which might defeend to his heir, viz. during the 
years, or during the life of f. D. But when no eftate may, by 
reafon of the limitation, defeend to the heir until the contingency 
happen, there the eftate of the covenantor is moulded to an eltatc 
for life, 

M 3 Secondly, 


Prav* 

againft 

Mrrmtt. 
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Pjrav* Secondly it is objected, That this would be to create an eftate 

agn'mft {,y implication. But we arc not here to create an eftate, but on* 
Mitjqkp, to qualify an eftate which was in the anceftor before. 

Thirdly it is obje&efd, That the old fee-fimplelhould be left 
in him.—But the covenantor had qualified this eftate, and con¬ 
verted it into an eftate-tail, via. part of the old eftate. 

Fourthly it is objected, That the intention of the parties ap¬ 
pears, that it ftiould operate by way of future ufe; for that of 
other lands he covenanted toftand feifed to the ufe of himfelf, and 
his heirs of his body. -But it is not the intention of the party that 
ftiall controul the operation of law; and to the cafe i. Inji. 22 . 
though it be objected, that it was not neceffary at the law to raife 
an eftate for life by implication, yet my Lord Coke hath taken 
r notice what he had faid in the cafe of Parnell v. Fenn , Roll. Rep. 

* [ l6l J 240. If a man make a feoffment to the ufe of the heirs of *his 
body, that is an eftate for life in the feoffor: and in Englejield’t 
Cafe 9 as it is reported in Moore 303. it is agreed, that if a man co¬ 
venant to ftand feifed to a ufe to commence after his death, the 
covenantor thereby is become feifed for life. 

Twisden, Rainsford, and Wylde, Juftices^ as to the fe- 
cond point held. That no future ufe would arife to Ralph-, becaufe 
he Is not heir at common law; and none can purchafe by the name 
of heir, unlefs he be heir at common law.—But Hale, Chief 
Ju/lice. was agair.ft thejn in this point; and he held, 'That if 
Ralph could not take by r.efcent , yet he might well take by pur - 
, ' Vent ' 3 3, t chafe >— First, Bccaufe before the ftatute de donis y a limitation 
3 *' might be made to this heir, and fo he was a fpecial heir at com- 

Co. Lit,2*. mon law: —Secondly, It is apparent that he had taken notice 

that he had an heir at the c ommon law : fo his intent is evident, 
that the heir at common lawfhould not take.—But on THE first 
Point judgment was given for the defendant. 


s. Co. 103. b. 
Co. Lit. 24. 
Hob. 31. 
fort, 338. 
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Q 


Sir William Jones, Knt. Attorney General, 
hir Francis Winnington, Knt. Solicitor General. 
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• [ 163 ] 
Cafe 1. 


I F a man be liable to pay a yearly fum, as treafurcr to a church, Ajfumpfit cannot 
or the like, to a fub-treafurer, or any other, and dies, the be maintained 
money being in arrear, an a&ion of ajfumpfit cannot be for the arrears 
maintained againft his executors for thefe arrears: for although, 

tors, hecaufe there is no perfonat privity.—4. Co. 92. b. Yelv. »o. Moor, 433. 667. 10. Modi 

*3. Std vufc Hambley v. Trott, Cowp. 375. 

M 4 according 
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Ahomvmovs. accor j; n g to the refolution in Slade's Cafe (a), which Vaughan, 
Chief jlftice ., fa id, was a 11 range refolution, an affwafftfox in 
aftion of debt, is maintainable upon a contract, at the party’s 
cleft ion •, yet where there is no contradl, nor any perfonal privity, 
as in this cafe there is not, an aJJ'umpfit will not lie. 

Jrt an a&lon And in an aft ion of debt for thefe arrears the plaintiff muft 
again ft an eje- avcr? t h at there is fo much money in the treafury as he demands ; 
eeefrcmU’e aild m this cafe of an aftion a g ainft executors, that there was fo 
teftator opt of a much at the time of the teftator’s deatli, &c.; for the money is due 
particular fund, from him as treafurer, and not to be paid out cf his own eflate : 
itmuli beavtr- as j n aw a &j on againlt the king’s receiver, the plaintiff muft 

fund ^was'* Tol- f- c forth, that he has fo much money of the king’s in his coffers. 
Vent, icc. («) 4. C0.9a. Moor, 433. Ydv. 20. Godol. 176.196. Hughes Ent. 3. 


Cafe 2. 


Magdalen College’s Cafe. 


The chancellor 
of the univer- 
fities of Oxford 
pr Cambridge 
fliall he allow¬ 
ed cogniosanct 
of an iftion 
b; ought 


INDEBITATUS ASSUMPSIT againft the prefident and 
■* fcholars of Magdalen College in Oxford , for threefcore pounds 
due for butter and cheefe fold to the college. The chancellor of 
the univerfity demanded conufance , by virtue of charters of prfvi- 
leges granted to the univerfity by the king’s progenitors, and 
confirmed by aft of parliament; whereby, amongft other things, 
power is given them to hold plea in perfonal aftions, wherein 
* [ 164] fcholars, or other privileged perfons, are * concerned ; and 
In the fupmor concludes with an exprefs demand of conufance in this particular 

court a.run/1 the caufe. 
prelideiit and 

fchuia.s .'t a Baldwin, Seri. ant. Their privilege extends not to this 
fount”*v° dS ca f e .» ^acorporati'.*:’ is defendant; and their charters mention 
privileged perfons oniy. I heir charters are in derogation of the 
common law, and mui v hr* taken firiftly. They make this demand 
upon charters confirm;.:. 1 by uc> of parliament: and they have a 
charter granted by Ar- Henry the Eighth, which is confirmed by 
theftatute 13. iiliz. c. 21. ; but the charter of King Charles the 
Firjl (which is the only charier that mentions corporations) 
is not confirmed by any aft of parliament {h), and confequentlv is 

H.rd. 189. <;o6. cog. 

2. Danv. ifi (. 166. 


vertd to their 
life. 

8. Hen. 6 . 
pi. 10, iO. 

6. Hut. 7. 

pi. g. 

X. Roil. Abr. 

49 z. 

Hytr. 157. 4. Inft. 2?-7 H.rd. 1S9. 506. 509. A*. 2. Vent. 367. 1. Chan. Cafes, *37. 

Lin R-t. 40 . 304. N. Bud. 83 . 2. Danv. 16 t . 106. Cro. Car. 73. 88. Hctl. 25. Skin. 66?. 

a. Vent. 362. jo. Mod. 1:6. z- Ld. Ray. 342. 2. Ld. Ray. 1344. a. Stra. 810. j. Salic. 

343671. Ar.nally’sRcp. 241. 2. Vvilf. 2 10. 406. 3. BI. Com. 304. 2. Com. Dig. Courts’* 

(** 3 -)* 


(b) The univerfity of Cxf-,.-d origi¬ 
nally held a court I act j hut .iy charters 
14. Jt.ch. *. JiK; 14. Hen. 8. confirmed 
by nature 13. Lli?.. c. 29.it i.i i.ijor.-o- 
rated dc nvuo ; a* d with its tuh*r fr d n- 
cbifes and jjriv»I^s, this of c .o ifmce is 
eftabliihed in all plea- (or iitiijuf., and 
in all comp! uk-, r.. fi’.cm. .i;.>r , a’.d 
crimes (cxc.yt j.:ka_ cl itiiho'd) «' ubi 


** febdarrs, fe' vt , nut mini/tri , funt unm 
l< partiu»i jicundum ft alula vcl confucty- 
** dints, Safe, vh fccundum tegem rtgni 
“ at •oduntahm cancc/Jarii j ft A quod 
“ ‘J u J ,tc dc Banco Regis , dc Conwiuni 
“ Banco, vet de affifis nor. fc inlromitf 
“ tant .” 4. inft. 227. Litt. 10. 

x. Salk. 543. and fee Com. Dig. title, 
M Univerfity.**. 
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not material as to this demand ; for a demand of conufance is M*«»a*.** 
JiH^ii juris. But admitting it material, the king’s patent cannot casi°* * 
deprive us of the benefit of the common law ; and in the vice- 
chancellor’s court they proceed by the civil law. If you allow this 
demand, there will be a failure of juftice ; for the defendants, 
being a corporation, cannot be arrefted ; they can make no ftipu- 
lation; the vice-chancellor’s court cannot iflue difringas's again ft 
their lands, nor can they be excommunicated. Precedents we find 
^^corporations fixing there as plaintiffs (in which cafe the afore¬ 
mentioned inconvenience does not enfue), but none of a&ions 
brought againft corporations. 

Maynard, contra. Servants to colleges and officers of corpo¬ 
rations have been allowed the privilege of the univerfity, which 
they could not have in their own right; and if in their mafter’s 
right, a fortiori their mailers fha.ll enjoy it. The word <s perfona'* 
in the demand will include a corporation well enough. 

Vaughan, Chief Juftice. Perhaps the words “ atque con- 
** firmat. & c.” in the demand of conufance are not material; 
for the privileges of the univerfity are grounded on their patents, 
which are good in law, whether confirmed by parliament or not. 

The word tc perfona ” does include corporations : 2. Injl. 256. 
per Coke, upon the ftatute of 31. Ehz. c. 7. of cottages and 
inmates ( a ). A demand of conufance is not in derogation of the (<*) Repealed by 
common law ; for the king may by law grant tenere placita^ 1 5 * Ceo * 3-c.aa. 
though it may fall out to be in derogation of Westminster- 
• Hall. Nor will there be a failure of juftice ; for when a cor¬ 
poration is defendant, they make them give bond, and put in ftipu- 
lators that they will fatisfy the judgment; and if they do not 
perform the condition of their * bond, they commit the bail. * [ l &5 1 
They have enjoyed thefe privileges fome hundreds of years ago. 

The reft of tiie Judges agreed, that the univerfity ought to 
have conufance. 

But Atkins, Jvfice , objufted againft the form of the demand, 
that the words perfona privilegiara ” cannot comprehend a cor¬ 
poration in a demand of conufance, hovvfoever the fenfe may carry 
it in an a£t of parliament. 

Ellis and Wyndiiam, JuJliccs. If neither fcholars nor pri¬ 
vileged perfons had been mentioned, but an exprefs demand made 
of conufance in this particular caufe, it had then been fufficient; 
and then a fault, if it be one in furplufiigc, and a matter that comes 
In by way of preface, fhall not hurt. 

Atkins, JuJiice. It is not a preface; they lay it as the 
foundation and ground of their claim. 

The demand was allowed a* to matter and form. 


Rogers 
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Cafe 3. 

An executor 
who is bound 


tn a join, 


t and 


*niy give pay¬ 
ment of it in 
evidence under 
a fltne ailmini- 
jit avit 


Rogers againft Danvers. 

T^EBT again(l S. Danvers and D. Danvers , executors of 
^ G. Danvers , upon a bond of one hundred pounds entered 
fiwral bond ,nto by teftator. The defendants pleaded, that G. Danvers , 
with his teffator, the teftator, had acknowledged a recognizance in the nature of 
m»y pie-d ‘he a statute staple of twelve hundred pounds to y. S. and 
bond and no that they have no aflcts ultra, c?V. The plaintiff replied, that 

afl-.ts * ."u, jj ]) anverSn) one 0 f the defendants, was bound, together with the 
teftator, in that ftatute j to which the defendants demur. 

Baldwin’, Serjeant , for the defendant. If this plea were not 

good, we might be doubly charged. It is true, one of us acknow- 

f>. c. j.Frecm. ledged the ftatute likewife, but in this action we are fued as 

,js 7 . executors. This ftatute of twelve hundred pounds was joint and 

j. Lev. 132. feveral j fo that the conufee may at his election either fue the 

191. aoi. furviving conufor, or the executors of him that is dead ; fo that 

the te ft a tor’s goods that are in our hands are liable to this ftatute. 

It runs, K concsjferunt fe et utrumque eorum If it were joint, 

the charge would furvive, and then it were againft us. -It is 

common for executors, upon u pleinment adminr/ier” pleaded, to 

give in evidence payment of bonds in which themfelves were 

® [ 166] bound with the teftator; and fometimes * fuch perfons arc made 

. executors for their fecurity. 

Vaugn. 104. * 

Carter, 221. The Court was of opinion againft the plaintiff; whereupon 
a Mod* - 6^** be P ir T ed leave to difeontinue ; and had it. 

4. Mod. 63. 296. S. Mod. zS8. 9. Mod. S3, 10, Mod. 171. 315. 426. Cafes Temp. Tails, 

» 4 °* 


*61. 
a. Lev. 40. 
xx 8. 124. 

3. Lev. 311. 
1. Sid. 404. 
Raym. 153. 


Cafe 4. Atnie againft Andrews. 

A promife made a SSUMPSIT. The plaintiff declares. That whereas the father 
dcbtdue Vrorn ^ °* t ^ ie defendant was indebted to him in twenty pounds for 
Ji. to in con- nialt fold, and promifed to pay it; that the defendant, in confi- 
fideration that deration that the plaintiff would bring two witnefles before a 
C. bring two juftice of peace, who upon their oaths ftiould depofe, that the 
^roveTto^oath ^fendant’s f at h er was indebted to the plaintiff, and promifed 
before'a'jut Hoe* payment, affumed and promifed to pay the money : then avers, 
ofp'-ace, to be a that he did bring two witneffes, &c. who did fwear, &C., The 
jutt debt, is defendant pleaded non ajjumpjit ; which was found againft him. 

good, and will 

fuftam an Serjeant Baldwin moved in arreft ofjudgment, that the 

ejfunpJU. confideration was not lawful (a) ; becaufe a juftice of peace not 
S. c. x. Danv. having power to adminifter an oath in this cafe, it is an extra- 
45 - judicial oath, and confequently unlawful, 

Foft. 169. 284. Cro. Eliz. 469. 2. Saund. 136. 7. Mod. 13. 10. Mod. 295. 1. Salk, 

25.28. 1. Let. Ray. 358,368. 2.Ld, Ray, 753. 759. 8j8. 909. 919. 982. 1. Stra. 94. 59a. 

2 . Sira. 933. 1027. 


(«) Sc; tl.e cafe of Elmes v, Wills, j. H, Bl. Rep. 64. 
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And Vaughan, Chief JuJilce^ was of opinion, that every oath a**t* 
not-legally admin i ft ered and taken is within the ftatute againft 
prophaxie fwearing (a\ And he faid, it would be of dangerous A *"* xw< * 
confequence to countenance thefe extrajudicial oaths, for that it 
would tend to the overthrowing of legal proofs (Z>). 

Wyndham and Atkins, JuJtices , thought it was not a 
prophane oath, nor within the ftatute of King fames , becaufe it 
tended to the determining of a coutroverfy.—And accordingly the 
pldhitifF had judgment. 


(a) ax. Jac. i. c. 20 . repealed and (i) See Gilbert’s Law of Evidence, 
re-enadted by 19. Geo. 2. c. 21. See 4th edit. 66. 

8. Mod. 519. xo. Mod. 213. Stra. 

498. x. Hawk. P. C. 12. 


* Horton etgahijl Wilfon. 


/^.PROHIBITION was prayed to flay a fuit 
court commenced by a pro&or for his fees. 


c C r 167 1 

Cafe 5. 

in the fpiritual If a proftor libel 
in the fpiritual 
CDurt for fees in 


Vaughan, Chief fuflice, and Wyndiiam, fufiicr. No * fuit therc » 
court can better j udge of the fees, that have been due and ufual and alfo f ° r t,m 
there, than themfelves. Moft of their fees are appointed by con- journey, 0 the 
ftiturions provincial, and they prove them by them. A proftor charge of a 
lately libeHed in tile fpriritual court for his fees, and, among 11 other monger, and 
things, demanded a groat for every inftrument that had been read °' her difburfc- 
in the caufe : the client pretended that he ought to have but four- £-. c - nts JJ rohl * 
pence for all. They gave fentence for the defendant. The plaintiff as toallexcept 
appealed, and then a prohibition was prayed in the court of king’s the fees. 
bench. The opinion of the Court was. That the libel for his s.c. 3 .Keb. ao 3 . 
fees was moft proper for the fpiritual court; but that becaufe the s. c. x. Kreem, 
plaintiff there demanded a cuftomary fee, that it ought to be de- ,2 9 * 
terinined by law. Whether fuch a fee were cuftomary, or no ? skin^'g 434 * 
And accordingly they granted a prohibition in that cafe. It is 2 . Kcb. 615. 
like the cafe of a modus for tithes; for whatever arifuth out of the 3. Keb. ^41. 
cuftom of the kingdom, is properly determinable at common law. 5 !< j- 
But in this cafe they were of opinion, that the fpiritual court ought x ' Sjlk * 33°- 
not to be prohibited j and therefore granted a prohibition quoad comyns, 1*. 
fome other particulars in the libel which were of temporal cog- 4. Mod.’ 254. 
nizaneef but not as to the fuit for fees. 5- Mod. 242. 

238. 

Wyndham, JuJlice, (aid. If there had been an actual con- 10. Mud. »6x. 
tra& upon the retainer, the plaintiff ought to have fued at law. 4v<=. 

i 1. Mod. 583. 

Atkins, fujlice , thought a prohibition ought to go for the t. Ld. Ray. 
Whole. Fees, he laid, had no relation to the jurifdi£tion of the 7 ° 3 - 
fpiritual court, nor to the caufe in which the proftor was retained. 7 " cra * xxo ®‘ 
No fuit ought to be fuffered in the fpiritual court, when the 
plaintiff has a remedy at law* as here he might in an a&ion upon 
the cafe; for the retainer is an implied contract. A difference 
about the grant of the office of regitter, in a bifhop’s court, {hall 
be tried at CorAmon law, though the fubjsctum cir$a quod be fpi- 

9 ritual S 



H^R Tok 

*i»/i 

Winoji. 


r i6s ] 

Cafe 6. 
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ritual: 2. 285. ^/. 4.$. and 2. J2o//. ^r. 283. TPadworth v. 

Jntfrewes. Shall a Six-Clerk prefer a bill in equity for his fee§ ? 
—But a prohibition was granted quoad , iffc ("a). 

queftion was. Whether pro&ors may fue 
for their fees in the fpiritual court ? 
Holt, 'Jufiice, inclined they could 
n*>t. In Jnhnltnn v. Oxenden, 4. Mod. 
25 5. a fuit fora predtor’ifees was flayed, 
J. LH. Ray. 703. And it has alfo t*p*n 
detc:mined, that a rcgtfltr, Salk. 333. 
12. Med. 6 o 3 . an apparitor, Doupl. 
3d edit. 629. a parijh-clerk, 2. Sira, 
neS. cannot fuc in the fpiritual court 
for their fees. See 4. Com. Dig. 494. 


(.a) S. C. 1. Free. 129. ’agrees j but 
in S. C. 3. Keh. 203. it is faid, that as 
the Court were divided no pioiubition 
was awarded, !>ui that the panics were 
ordered to declaie, and the pioci.cdings in 
the mean time to be Itaycd. In tbeS. C. 
cited 4. Mod. 254. and 5. Mod. 240, 
241. it is laid the pro! ibitiui: as to 
the fees was denied. See alfo 2. Roll. 
Rep. 59. And in the c fa cf J< hnl'on 
v. Lee, Skin. 3S9. wl.tre the principal 


To an aflic n of 
afi'ault and bat- 


* Glcrer t7gt;t;j'i Uyndc and Others. 

/"“'’LEVER brought an r.<S!ion of trcfpafs, of aflault and battery, 

'^ again!!: EUxnbctb Hyndc and fix others. For that they at. 
th^’ iaindfi dif- ^ VL * n l ^ c unt y of York, him, the faid plaintiff, with 

tuibtda emigre- force arid arms did aiiault, beat, and evil-entreat, to his damage 
Ration while the of one hundred pounds. 

mimfter was ... 

Performing the The defendants plead to the v: et armts, not guilty ; to the afi- 



ciinrt-hlc, of the church of England , over the body of -,' there. 

churchwarden, lying dead, and ready to be buried 3 and that then and there 
or o* her oftictr', the plaintiff did malicioufly diflurb him ; that they, the defendants, 
required him to defift ; and bocaufe he would not, that they to re- 
\xnHbch dVtiK. him, and for the preventing of further difturbance, molhtcr 

is 1 t ur d cl /nanus itr.pyucrunt,i3 c. au<c tjl eadern tranfgreJffio\ A Bsque HOC 
j-jftificae.on, tiiar they were guilty of any affault, &c. within the county cf 
} '■!■/■, or any where die txira comitatum Lancajlritc .—The plain- 
till demurs. 

Turtcj-r for the plaintiff'. The defendants do not fhew that 
thrv had any authority to lay hands on the plaintiff; as that they 
were conflables , or church-wardms, or any officers ; nor do they 
jollify by the authority of any that were. If they had pleaded, 
that they laid hands on him to carry him before a jufiice of peace, 
perhaps it might have .altered the cafe. The plaintiff here, if he 
be fault /, is liable to ecelefiaftical cenfure; and the ftatute of 
Philip iff Alary, c. 3. provides a remedy in fuch cafes. 

Jokv.s centra. If the ftatute of Philip iff Mary did extend to 
this cafe, yet it does not rellrain other ways that the law allows to 
punifh the plaintiff, or keep him quiet. Our Saviour himfelf has 
given us a precedent; he whipped buyers and fellers out of the 
Temple ; winch uCi ofbujing and felling was not fo great an im- 
jphry, a., ro thliutb the wurftnp of Goj in the very a<5! and cxer- 
oi 

Th? 


j 2.1'.ti a. 610. 

1 T. Iv'f-rf. S4. 

3. id. Ray. 
62. 277 
,i. Sira. 6SS. 
j. Svjp.ii. 1 3. 

J. Hawk, i . C 
Z~ I. 
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The Court. Thcftatutc of 1. Philip & Mary concerns Cutw- 
preachers only : but there is another a£t, made 1. Elix. c. 2. f. 9. 
that extends to all men in orders that perform any part of the pub- AfiU other*. 
lie fervice. But neither of thefe ftatutes take away the common 
law. And at the common law, any perfon there prefent might 
have * removed the plaintiff; for they were all concerned in the * £ 169 ] 
fervice of God that was then performing ; fo that the plaintiff in 
difturbing it, was a nufancc to them all; and might be removed 
by'She fame rule of law that allows a man to abate a nufancc.— 

Whereupon judgment was given for the defendant, n'ji cavfa , CiV. 

See 6. Edw. 6 . c. 4. the z. Mary, c. 3. and the 1. W,ll. & Mary, c. xS. f. 13. 


Anonymous. 


Cafe 7. 


A CTION upon THE CASE. The plaintiff declares. That An ajj'umpjit on 
whereas the teftntor of the defendant was indebted to the a piomifc to pay 
plaintiffat the time of his death in the fum of twelve pounds ten hny *] llll,n 5 s 
fhillings ; that the defendant, in coniideration of forbearance, 
pronnled to pay him five pounds at luch a tunc, and five pounds to avrr j : , JW 
more at fuch a tune after, and the other idtv ihillings when he ik-JjUg received, 
fhould have received money : then avers, that he did forbear, &c. and froin 
and faith, that the defendant paid the two five pounds ; but for the ^r^'^ecdv'cd* 
fifty fhillings refidue, that he hath received money, but hath not but ou the * 
paid it. "I'hc defendant pleaded non which was found general ijjle 

againlt him. pleaded die*-; 

defaults arc 

Wilmot moved in arreft of judgment. That the plaintiff doth aided h y tu 
not fet forth hov/ much money the defendant had receive d, who verdift. 
perhaps had not received fo much as fifty fhillings : he laid, though Arte, 43. 113. 
the promife was general, yet the breach ought to be laid fo, as to „ 

be adequate to the coniideration. — And secondly, That the j° tc b ? 2 ^* 3 
plaintiff ought to have fet forth of whom the defendant received ^ j ones , 145. 
the money, and when, and where, beeaufe the receipt was tra- Cro. Car. 4,7. 
verfable. Ca,th * 

X. Sid. 423. 

The Court agreed. That there was good caufe to demur to 10. Mod. 254. 

the declaration: but after a verdief they would intend, that the 2> Ld * Ray * 

defendant had received fifty fhillings; becaufe clfe the ju:v would sJ . 8 ' ' lz !?° , 

not havegiven lo much in damages. Ana lor the ether exception, noth. 

they held, That the defendant having taken the general blue, had z.Bl. Rep 810. 

waived the benefit thereof. Dou s l - 658. 

1.Ter. Rep. 54 3. 

* Alford agamfi Tatnell. ^CafTs^ 

(GREGORY JLFORD and Melcbifdcc Jlford were bound, If two j oint an4 
joint y and feverally, to Eat mil in a bond of lcven hundred fevcral cMigora 

pounds. The obligee brought levcral actions ; obtained two fe- arc outlawed ; 

*■ and 011c of them, 

being taken on the capias ut/agatum, is fuficred to ei'ope j and llv oh!ig«-e obtain frtiafj^linti in d bt 
•gainll the fhcriff tor the el cape j the other obligor tin brirg taken itn> hi'ing an audita ynere/a t 
but he mull /hew the time when and place where* firi.. 5 '.iA:on v i made. — S. C. 2. Mod. 4:). Ante, 
*ii. 116. I’oft. 2,24. 1. Kell. Rep. S. Ilcb. 2. C10. lac. 3 -. 12. Mod. 105. 598. 

■>. Btilft. 57. Godb. 257. 2. IU. Rep. 1050. 3- i»ac. Abr. ootj. Ciomp. l’rae.42*. 


veral 



Michiclmfts Tfif/lij &$* Cap* Ift C» B. 

Atm» veral judgments in this court againft the obligors ; fued both, to 
*g*inft an outlawry; and in Michaelmas Term* 18. Car . 2 . both were 

Tat* ILL. rctume( | outlawed. In Hilary Term following* Gregory Alford 
was taken upon a capias utldgatum by Browne, (heriff or Dorfet - 
Jhire ; who voluntarily (offered him to efcape. Tatnell brought 
an a<ftion of debt upon this efcape againft Brown, and recovered, 
and received fetisfa&ion > nCtwithftanding which he proceeded 
to take Melthiftdec Alford, who brought an audita querela, and 
fet forth all this matter in his declaration.—Upon a demurrer, 
the opinion of the Court was againft the plaintiff for a fault 
in the declaration, viz. Becaufe the fetisfa£tion made to the 
plaintiff by the (heriff was not fpecially pleaded, viz, time and 
place alledged where it was made ; for it is i(friable, and, for aught 
appears by the declaration, it was made after the writ of audita 
querela purchafed, and before the declaration. 

The Court faid. If Tatnell had only brought an a£lion on 
the cafe againft the (heriff, and recovered damages for the efcape, 
though he had had the damages paid, that would not have been 
fufficient ground for the plaintiff here to bring an audita querela ; 
but in this cafe he recovered his original debt in an a&ion of debt 
grounded upon the efcape, which is a fufficient ground of a&ion 
if he had declared well.—They gave day to (hew caufc, why the 
declaration (hould not be amended, paying cofts. 


Cafe 9* 


Anonymous. 


An officer may pALSE IMPRISONMENT. The defendants juftify by 
jufiify arreftmg X virtue of a warrant out of a court within the county-balatinc of 
Of * capL i (Tued Durham. The plainti ff demurs. 

outof acourTin The mater *al part of the plea was, That there was an Ancient 

court holdcn before the (heriff of the county, See. called THE 
* L 1 7 1 J * county-court, which was accuftomcd to fee held from fifteen 
thecemry pala- days to fifteen days ; and that there was a cuftoni, upon a writ of 
tine of Du>a*h quejlus ejl nobis iffuing out of the county-palatine of Durham , 
described as and delivered to the (heriff, &c. that, upon the plaintiffs affirming 

«i court YoUUn Q uan f am qaerelam againft fuch perfon or perfons againft whom the 
•» before thf. quejlus ejl nobis iffued, the (heriff ufed to make out a wit in the 
** sheriff of nature of a capias ad fatisjacienduin againft him or them, &c. 

u th ‘i C T ty> aHd that fuCh a writ qU 'J* US c J* nobts iflucd ex curia cancellaria- Dunelm. 
* ta k " THZ *nd was delivered to the (heriff, who thereupon made a precept to 
bis bailiffs to take the plaintiff, who thereupon was arrciicd $ 
vliich is the feme imprifonment. 

Serjeant Tones, for the plaintiff took exceptions to this 
pica: riRST, The court is ill pleaded to be held before the 

the court having power to Tffue ibt writ, the officer is biu.jd to exeoutc it.—l'oft. *7*- 
a.Saund. 18*. l.Stra. 509. *. Ld. Ray. j J30. 7 


u COUNTY 
4 * COURT, &C. 

44 See." for 
although ths 
proceedings are 

irregular, yet 


JheriJJ% 



Michaelmas Term, 25. Gar. 2. In C. B. 


Jhtrjfi. for in a county-court the fuitors are the judges (a): 
andthough this court hold plea upon a quejlus ejl nobis , which is 
the king’s writ, yet that doth not alter the nature of the court, 
nor its jurifdi&ion (b). 

Secondly, The cuftom of holding this court de quindecim 
diebtis in quindecim dies is void; being not only againft Magna 
Chart a, c. 35. but againft the 2. & 3. Edw. 6. c. 25. which 
eng&s, tc that no county-court, &c. (hall be longer deferred than 
tt one month from court to court, &c. any ufage, cuftom, fta- 

tute, or law to the contrary notwithftanding.” 

Thirdly, He took thefe exceptions to the cuftom : ift. It 
Is abfurd, that if upon a quejlus ejl nobis the party affirm quondam 
querelanu, that then, See. ; fora quejlus ejl nobis is an action upon 
the cafe, and this quadam querela may be in any other adtion, 
though never fo remote : the plaint ought to be in purfuance of 
the writ, and fo to have been pleaded. 2dly, As this cuftom is 
laid, it does not appear that the plaint ought to arife within the 
jurifdidtion of the court. 3dly, It is againft the la.w» that in 
any inferior court a capias (hould be awarded before fummons (r ). 

Fourthly, Exception to the declaration was. That it does 
not appear. Whether this writ were purchafed out of the chancery 
of the city of Durham , or of that of the county ? The words ex 
cur. cancellar. Dunelm.” are applicable to either. 

Fifthly, Here is not an averment , that, the caufe of aclion 
did ariic within the county-palatine : it is laid indeed, that he was 
indebted, and did alfume within the county; but it is the con- 
trad! and caule of the debt that entitles the court * there to the 
a&ion. 


Sixthly, He fays, that lie did levare qttandam qucrelam , 
but does not lay that it was fuper brevi de quejlus ejl nobis; nor 
that it was in placito praditt. nor makes any application at all of 
the plaint to the writ; and then the plaint not appearing to be 
warranted by the writ, and being for above forty lliillings, the 
proceedings are coram non judicc. 

Seventhly, The Iheviff’s warrant is to nrreft the part'% 
Ji invedtus fuerit in ballivd tua ; and it does not appear that the 
bailiff hath any bailiwick. If the county were divided into le- 
veral divifions, and each bailiff allotted to a lev era! divihon, this 
ought to have been fnewn, and that the place where this arreib 
Was made was within the bailiff’s proper Jivilion. 


Eighthly, On the defendant’s own flicwing, the courtwas not 
held according to the cuftom ail edged, viz. de qi:i>:iiecim eiteuns 
in quindecim dies ; for the laft courc is laid to have been held the 
12 tb of AJarch , and the next after that on the 7.6th Alarch. 


(a) Cro. Jac. (O 1 Hoil. 56-?. Roll. a??. 

(b) J cat 1 ? man’s Cafe, 6 . Co. it, 17. Med. <«|8. z. Ld. !<•■*▼. *310. 

Turn cr. 
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Avoarmovs. 


Cowp. 68 z. 
feougi. 159. 


l. Term Rep. 
*5i* 

Cowp. 18. 


Dougl. 61. 

* C *73 ] 


2 t Saurrf» 74. 


Michaelmas Terrti, 25* Car. 2# C* 

Turner, for the defendant , argued, that the imprifonment was 
lawful. To the first exception he {aid, That thecour{'’men¬ 
tioned in the bar is not # coumy-court, nor fo pleaded: it is 
pleaded as it is, cur. vocat. cur . comitat. and there were never 
any luitors known there to be judges : it is not to be examined 
according to the rules of county-courts, properly fo called j for 
we plead it to be according to the culfom cf the county-palatine 
of Durham , which is an exempt jurifdidtion. 

As for the second exception to its being held de quindecim 
diehus in quindecim dies ; the anivver to the firft exception anfwers 
this alfo. The Judges of affife in writs of fa Ife judgment have al¬ 
lowed this cuftom, and affirmed judgments given in this court \ 
of which we have many precedents. 

For the third exception concerning the validity of the 
cuftom ; to the frji exception againft it he anfwcred. That a bar 
is good enough if it be to a common intent, and the common 
intent is, that the quadam querela muft be purfuant to the quejlus 
ejl nobis ; and in this cafe it was fo: the quejlus ejl nobis and the 
precept upon which the plaintiff was arrefted, are both in an 
action of the cafe upon a promiic :—and to the fecond , That the 
caufe of adtion is (hewn to arife within the jurifdidtion ; for the 
promife, wi ich is the ground of this adtion, is faid to have bceii 
made infra comitat. palatin. —To the third exception, That in 
inferior courts it is illegal to award a capias before fumnons ; 
but this court is in a county-palatine ; and fuch courts are like to ( 
the courts at TVeJlminJler , and have the fame authority (a). 

* And the cuftoms of thofe courts are good warrants for their 
proceedings, as the cuftom of the king’s bench is for their iffuing 
latitats~ 

To the fourth he faid, It was a foreign intendment, tofup- 
pofc a court of chancery in the city of Durham \ a court of equity 
cannot be by grant, and there is no prdcription in the city of 
Durham , to hold plea in equity. 

To the fifth he faid, The promife was laid to have been 
made within the jurifdidtion. 

To the sixth, utfupra. . 

To the seventh. That this precept was according to the 
form of all their precepts in like cafes. * 

To the eighth, That taking both days inclufively, there 
are fifteen days. But admitting that there were foine defedt in 
the proceedings, yet fince that court can iflue luch a writ as this, 
it is fufficient to excufe the officer (b). 

T he Court. This :s not a ccur.ty-court, but a court called 
u The County Court,” and it is within a county-palatine; anj 

(a) Rowbr^fcn v. S mpfon, t. Roll. (£) The cafe of the Mar&aifca, 
Sol. I. Sauri-t. 74 to. Co. CS. b. to 77. b. 


for 
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.tnr 

for both thofe reafon?, not in the fame degree with other county- 
courts. And though it were a county-court, it might b yprefcrtp- 
tion be held before the (heriff, as a court-baron may, by a fpecial 
prefcription, be held coram fencfchnlh\ and fo it hath been adjudged 
in the cafe of Armyn v. Applet oft (a). 'There is no fuch fpecial 
prefcription as there ought to be, but a general prefcription for a 
court-baron, and every court-baron muft be prescribed for. The 
county-palatine of Durham is not of late (landing, like that of 
hancajler , but is immemorial : and a cuftom there is of great 
authority. As to the objection againft qnandam qucrclam ; why 
may it not be as allowable for u man there to bring a qucjlus cjl nobis, 
and declare in what plaint he will, as it is here to arreft a man and 
declare againll him in any action? But admitting the proceed¬ 
ings irregular, yet fince the Court can iffue a capias, thatcxcufes 
the officer in this action. 

And judgment was given for the defendant, niji caufa, 

proceedings are irregular.—Strange, 1002. 4. Bl. Com. aSS. Lofft, iS. 2 

jax. 2. Hawk.P. C. 122. 13c. 

( a ) Cro. Jac. 512. x. Keb. 751. 


Anonymous} 


An officer >i 
juftitiable in 
executing the 
procef* of a 
competent 
Coir:, though 
1 . State Trials, 
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Cafe 10. 

On plene a cimi¬ 
ni fir avit the de¬ 
fendant may 
give in evidence, 
that he was 
adtniniftrator 
durante minore 
estate, and 
hath paid fuch 
debts, and deli¬ 
vered over the 
reft due. 

Hob. 1^0. 

Ray. 483. 

3* Leon. 103. 

X* Sid. 37. 
Latch. 160. 

Cro. Eiiz. 43. 


T 


* Brooking againfi Jennings and Others. 

HE plaintiff declared as executor againft the defendants 
as executors alfo. The defendants pleaded feverally u plene 
adminiftravit .” Upon one of the ifliics a fpecial verdidl 
was found, viz. That the laid defendant being executor durante 
minore estate of an infant, had paid fuch and fuch debts and legacies, 
and had delivered over tot urn reftduum flatus perfonalis of the tefta- 
tor to the infant executor, when he came of age. 

Atkins, Juflicc. This fpccial verdict does not maintain the 
defendant’s plea of “fully adminijlered for that cannot be plead¬ 
ed, unlefs all debts, &c. are dilchargcd, as far as the ajfels will 
reach : which is not done here ; for reftduum flatus perfonalis is 
delivered over, See. and that nfiduum is liable to the payment of 
this debt, which is yet undifeharged. 

But Vaughan, Chief JujUcc, Wvndham and Ellis, Juf- 
ticesy held, That however an executor dilchargcth hiinfelf of the 


eftate that was the teftator’s, he may plead “ fully adminijlered: 
and that it is his fafcft plea. 


e 


It 
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It was found by the fame verdict, that the teftator left a perfonal An executorflup 
eftate, to the value of two thoufand pounds ; that there were owing durante 
by hint five hundred pounds, in debts upon fpecialties; five hun- ° n 

idred pounds more, upon fimple contrails *, and that he had dif- coming to the 
pofed of four hundred pounds in legacies: and that this defendant age of feventeen 
was executor durante mi nor e at ate of the teftator’s fon ; and that y ears * 
he had paid fourteen hundred pounds in difeharge of the debts and s* Co* *9* 
legacies aforefaid; and had accounted with the infant executor, v ^ entw * 3 ° 7 * 
When he came of age; and that upon the payment of ninety-one cm." Ca^ iAo!* 
pounds to him, the infant executor releafed to him all a&ions, &c. ,. sid. 6*0. 
and, Whether, upon this whole matter, this defendant fhould be faid 1. Leon. 74. 

to have adminiftcred ? was the queftion. 3 * Pc cr. Wm». 

79 * 

x. Ld. Ray. 338. 408. 5. Mod. 395. li. Mod. 194. 

Vaughan, Chief JitJticc, When an infant executor comes ^ ^ 

t)f age, the power of an executor durante minore estate ccafcth ; L 1 75 J 
and the * new executor is then liable to all actions : if the former An adminiftra- 
Cxccutor wafted, the new one hath his remedy againft him ; but to . r dk,ante . 
he is not liable to other men’s fuits (a). Nor is there any i n - nouiabicto * 
convenience in this ; for ftill here is a perfon liable to all actions, other men’s 
It is •objc&ed, that poffibly the new executor is not of ability to aAicns after his 
fatisfy. I anfwer. If in fume particular cafe it fall out to be fo, power is tx- 
*that is by accident: and to argue worn the pofiibility of fuch an r re h d5 bu * ' 
accident, is to fuppole the law fitted to amwer all emergencies. the goods> lhe 
—Atkyns, JuJiict} accorded. executor has 

remedy againft him.—(Jr>. Eliz. (459). 34. Hen. 6. pi. 14. Dyer, 3 3 y* Cro. EI12, 43 * Co. 

18. Latch. £o« 3. Term Rtp. 5S7. 

An executor 
may pay f.mplt 
contrast etri'fS 
before jf>eciaiti?s t 
unk'fs he has 
timely notice 
thereof by a A ion. 

Cro. Eli 7. 41. 

3. Mod. 115. 
i itz^. Tii. 

Lull. N P. 17S. 

Ilouij!. 

t. Turn Kcp. 

690. 



and that notice mull be by atftion. — Atkins and h ll. 1 s agreed 
with Vau ghan : W v ndh am dubiteibi't. 

The cafe was put off to be argued next Trinity Term : but in 
the mean time the plaintiff difeontimted. 

(a) Sul <jutr>e\ for it was determined reply, that before the focond admimfln- 
ifl Vnckmnn \ Cnjc, that if an adminiftra- ti :n committed he had walled the roods, 
tor waftc the goods, and afterwaids ad- 6. Co. |S. ; and it is laid Hull. N. i‘. 


minifti aion is committed to another, 
yet any debtee fhall charge him in debt; 
and if he plead the Jaft adminiftration 
committed to another, the other may 


i4<;. tint this feem*’ the moll r.ifond'Js 
determination. St.s a!lo Latch. 160.26a. 
Cro. Car. SS. Hob. 4,-. zbC. 
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Cafe 11. Scudamore againft Crofling. 

Trinity Tertn , 22. Car. 2. Roll 871; 

In the Exchequer Chamber . 

If a man fated pJECTMENT. On A SPECIAL VERDICT, it WRS found, Tha« 
« and gSnt, ^ a man b y deed did give and grant, bargain and fell, alien, en<* 
o bargain and feoff, and confirm to his daughter certain lands; but no confide- 
fell, alien, ration of money is mentioned, nor is the deed enrolled : there is 
enfeoff, and Jikewiie no confideration of natural affection exprefied other than 
certaiifhTnds to wbat is implied in naming the grantee his daughter : there is no 
lii i daughter, in livery indorfed, nor any found to have been made; nor was the 
cortfideration of daughter in pofi'efiion at the time of the deed made. 

riage*he\ tlu^eb / The q 11 eft ion was, Whether this were a void deed, or had any 

raites a ufe by operation at all in the law, anti what was wrought by it ? 

tojland feifed. In the king s bench it was adjudged by the whole court 

S. c. 2 Lev. 9. to be a good deed, and that it carried the eftatc to the daughter by 
S.C.f.Venr.137. Way of covenant to Jia ad feifed [a). 

7*54-'784^ Cb * Upon a writ of error before the juftices of the common pleas 

and the barons of the exchequer, the cafe was argued at Serjeailts- 
|_ 176 j l nn> by Sir William Jones again ft the deed, and * by Sir 

Ante, 91. 121. Francis Winning ton in maintenance of it. 

159. 

a. Lev. 75. Jones. Before the ftatute of lifts 27. Hen. 8. c. 10. a man 

1. Vent. 372. might either hate retained the pcj/if/icn, and have departed with 

2. Rol.Abr,-S6. t p e or he might have departed with the poffejjion^ and have re¬ 

tained the ufe ; or he might have departed with them both together. 
T he ftatute unites the pojfefjion to the ufe ; but leaves men at li¬ 
berty to convey their eftate* by putting the polleflion out of them- 
felvcs, and limiting an ui" ; or by railing an ufe, and letting the 
poflefiion follow that. N■ >\v how lhall it be known when an eftate 
mull pals one of thole ways, and when the other ? That mull ap¬ 
pear by the intention of the party exprefied in the deed, i Some 

j.Ld. Ray. 290. conveyances contain words that look both wavs ; fome one way, 
** Ld g^ ay g ami feme another. If the woids look both way? , then has he to 
g ?6* OI ‘ whom the eftate is intended to be conveyed, election to take it 
a.Pr.Wms.i 39. whichever way he likes heft. A man in confideration of money 
granted, enfeoffed, bargained, and lold; and in the deed there was 


2. Mod. 207. 
*f. Mod. lOz. 

J76. 

XI. Mod. 96. 
252. 101. 196. 

210. 

12. Mod. 38. 
XOf. 160. 
Fitzg. 3d 


(<0 The Cife upon which the Court 
gave judgment is Rated to be as follows : 
Nicholas Hook: v. as feifed in fee ; and 
In confutation 01 affedhon to his daugh¬ 
ter made a deed to his daughter, inrolkd 
within fix months, wheitby, in ccnfide- 
ration of atfedliori, and for her portion 
and preferment, and other valuable 
confideration',he bargained, ful.l, aliened, 
enfeoffed, and confirmed, to the fiid 
daughter the lands in qucRi.n, with a 
claufe of warranty, and a covenant lor 
further aflurance ; and that the iuduituie 


wis made foi the crn r ideration aforefaid, 
and no oil.a-. S. C. 2. Lev. 9. And 
in tv. outlier reports ol S. C. the deed is 
Rated to be “ for and in confideration of 
natural low:, augmentation of her por¬ 
tion, and pieferment of her ir> marriage, 
and othoi good and valuable confidera- 
lion..” S. C. 1. Vent, 137. S. C. 
2. Ktb. 7 ''4. S^c alfo Mr. Hargrave’s 
note(i) Co. Lit. 49. a. ; Melbourn v. 
Simplon, 2. VVilf. 22.5 Wilkinfon v. 
Tranmer, 2. Wiif. 75. 


a letter 
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a letter of attorney to make livery ; and it was refolved to be ft 
good conveyance by way 


of har; 


.»ai:i and file, if the deed were en¬ 


rolled («). Where the weds ar e mb/ prayer to pafs an eftate by 
way of ufe, there you ihall never take an eihu a ;,t common-law : 
Cro.jac. 210. In the cafe of Adams v. Steer (£), the cafe of 
Denton v. Fettyplace is there cited, that by the words of bargain 
and fale without attornment, a reverfion pafleth not (c). If the 
king bargain and fell, &c. no ufe can arite, becaufc the king can¬ 
not ftand feifed to an ufe (d). On the other fide, where the words 
are proper to pafs the eltate at common law, there nothing ihall 
pafs by way of ufe. A quaere is made in Dyer ( ej y Whether or 
no, if a man, in confideration of mutual afreet ion, See. releafe to 
his brother, who is not in poflellion, an ufe thereby arifeth to the 
releflee ? but this quaere is refolded in a manufdript report that I 
have of that calc, viz. 'That ia> ufe does arife. 'I'he cafe of 
JVardv. Lambert (f), and of Ojbum v. Churchman (Vj, is the 
cafe in queftion. In Roll's Second Fart (/>), a man in confidera¬ 
tion of marriage did give and gram to his wife, after ids deeeafe, 
to her and the heirs of her body, dec. and it was refolved, that no¬ 
thing palled. 'This cafe is much llronger than ours : for there is 
but one way to make this good, viz. by railing an * ufe : for as ’ 
a conveyance at common law, it cannot be good, becaufe a 
freehold cannot be granted to commence in future ; and yet rather 
than recede from the words of the party, the deed was adjudged to 
be void. He cited Fojler v. I 4 ':fiery 'Trinity Term 1659 (/), 
which himfelf had argued. I11 the deed here in queftion there are 
"words proper to pals an eftate in p aifcflion, w give and grant.’* 
'I'here is likewife a daufe or’ warranty, of which the grantee ihould 
lofe the bene lit in a great nicalure, if he wore in the po/i ; for 
then he fiiall not vouch : and there are opinions that he cannot 
rebut\ as in Spirt v. Hence (t). I ’neic »s alio a covenant, that 
after the fealing and delivery, and due execution of, Sic. the party 
Ihall quietly enjoy, See. "Now wiiat execution can be meant but 
by livery and fciiin ? Foxe's Cafe (/) lias been objected; in which 
it is refolved, that the revet lion in that cade Ihould pals by way of 
bargain and fale, though Hie words of the grant were, “ demife, 
“ lei, and farm lei V’ all words proper to a common-1 iw con¬ 
veyance. I anlvver, 'I'he confideration of money there exprefled 
is fo Hr ting a confideration as to carry it that way ; but the con- 
iideration of natural affection is not fo ftrong \ and fo the cafes 
are not alike. 'I'he conhderation of money has been held fo 
fltong as to carry an cllate of fee-limple in an ufe without words 
of inheritance. 


(<i) Heyward’s Cafe, 2. Co. 35. -1. 
to 37. b. Arl.ims *>. Steer, Cio. Jac. 
tio. a. Roll. 7S6.pl. 75. 

(b) Cio. J.tc. Zio. 

(cj Vide Cio. J <c. 50. Dr. Atkyn’sCafc. 

Mom, 113. 

(r) Dyer, 3 b. 

U ) c ‘ 0 * 374* 397. 

N 3 


(?) Cio. Jnc. 127. 

(6) ». Roll. 

(;) Finch Ch. Rep. 170. x. Lev, 
55. j.bid. Sa. Ray. 43. x. Keb, 
160. 225. 274. 319. 

(k) Cio. Car. 36S. Stiles, 308. 

(l) S. Co. 94. 2. Browni. 291. 


Scud a mon s 
H**i*Jl 
Crossing. 
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Scudamore Winnington, contra. He infilled upon the intention of the 
agaieft party, the confideration of blood and natural affc&ion, and the 

Crossjmc. n - ce iJity of making this deed good by way of covenant to Hand 

feifod, becaule it could not take effect any other way. T he claufe 
of warranty and covenant for quiet enjoyment, he faid, wer* but 
forms of conveyances, and words of clerks; but the effectual words 
are thofe that contain the inducement of the party to make the 
conveyance, and the words that pafs the eftate (a). In Fojier's 
Cafe , which had been cited againft him, he faid, the deed was as 
unformal to pafs the eftate one way as another. In OJburn v. 
Churchman (bf he faid, this point was ftarted; but that the 
refolution was not upon this point: it came in queftion neither 
upon a fpecial verdidi nor a demurrer. Tibs v. Purplewell (c) 
anfwers all objections againft our cafe, and is in form and fubftance 
the fame with it. He cited a cafe of Saunders v. Savin (d) y 
* £ I7S ] adjudged in the * late times in the common pleas, viz. that where 
a man feifed in fee of a rent-charge granted it to a kinfman for life, 
and the grantor died before attornment, it was rcfolved, that upon 
the foaling and delivery of the deed an ufc arofe. Wherefore lie 
prayed, that the judgment might be affirmed. 


I. Sic!. 26. 
j. Vent. 140. 
1. Keb. 1 bz. 
*75* 


Jtaym. 48. 


Turner, Chief Baron of the Exchequer, Turner and 
Littleton, Barons , and Atkins, Wyndham, and Ellis, 
Jattic es of the Court of Common Pleas, were for affirming the 
judgment.— Vaughan, Chief Ju/tice of the Common Pleas, 
and Thurland, Pa if nr Bcron^ againft it. 


The Six Judges argued. First, That in a covenant to ftand 
feifed, thole words of “ covenanting to ftand leifed to the ufc 
tl of,” &c. are not abfolutely ncceflary ; and that it is fufficient if 
there are words that are tantamount. —Secondly, That iiq 
conveyance admits of fuch variety of words as does this of a 
covenant to ftand feifed. —Thirdly, That Judges have always 
endeavoured to fupport deeds, 1 it res mag is valeat quam pereat .— 
Fourthly, That the grantor in this cafe, by putting in plenty 
of words, fhews, that he did not intend to tie himfelf up to any fort 
of conveyance. —Fifthly, That if the words “ give and grant” 
had been alone in the deed, there would have been no queftion; 
and that if fo, then utile per inutile non vitiatur. —Sixthly, 
That every man’s deed muft be taken mod ftrongly # againft 
himfelf. —Seventhly, That the words “ give and grant” 
enure fometimes as a grant , fometimes as a covenant , fometimes 
as a relcafe ; and muft be taken in that fenfc which will beft 
fupport the intent of the party. —Eighthly, That the very point 
cf this cate has received two full determinations upon debate ; 
and that it were a thing of ill confcqucnce to admit of fo great an 
uncertainty in the law as now to alter it. — N intiily, That there 
is here a clear intent that the daughter Ihould have this eftate—- 

(<*) Plowd. Queries, 305. 2. Roll. (b) Cro. Jac. 127. 

Abr. 787. pi. Co. Lit. 49. ( c) 2. Roll. Abr. 786. 

Poph. 49. (o') Kay in. 48, 2. Lev. 213. 


a deed $ 
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2 deed; a good confideration to raife an life; and words that are Scudamore 
tantamount toacoyenant to Hand feifcd, Wherefore the judg¬ 
ment was affirmed, 

Thurlahd, Puifne Baron , faid, The intention of the party 
was not a fare rule to conftrue deeds by : that if lands were given 
in connubio foluto ab omni fervitio , the intent of the giver is, to 
make a gift in frank-marriage j but the common law, that de¬ 
lights in certainty, will not underftand his words fo, bccaufc he 
does not fay in likero marltagio. In our cafe, the * fir ft intent 
of the father was to fettle the land upon his daughter: his fecond 
intent was to do it by fuch or fuch a conveyance : what convey¬ 
ance he meant to do it by, we muft know by his words. Tne 
words u give and grant” do generally and naturally work upon 
fomething in (fife: ftrainedconltruct ions are not favoured in thelaw : 
nor ought heirs to be diiinheritcd by forced and it rained conftruc- 
tions. If this deed fhall work as a covenant to ftand feifed, it 
will be in vain toftudy forms of conveyances ; it is but throwing 
in words enough, and if the lands pufs not one way, they will 
another. He cited Bliihemo.n v. Blitheman (a), and Dyer 55. ; 
an^l laid Pit field v. Pierce (b) was later than that of Tibs ~j. Pur - 
plewell (c)y and of better authority. 

Va'JGH.AiV, Chief 'Jujlice , accordant. It is not clear that the *• Sid, 26, 
words “ give and grant” are iulhcient to raife a ufe ; but fiippoling 
that they are by a forced expolition, when nothing appears to the 
contrary, will it thence follow, that they maybe taken in a li: ufe 
directly contrary to their proper and genuine lenfe, in fuch a place 
as this, where all the other parts of the deed are wholly ineon- 
iiftent with, and will not by any poflibility admit of fuch a con- 
Itruction ? He mentioned fevoral clanles in the deed, which, he 
faid, were proper only to a conveyanceat common law. He ap¬ 
pealed to the law before the flatute of ufes j and faid, that where a 
ufe would notarife by the common law, there the ftatute executes 
no poiledion ; and that by fuch a deed as this, no ufe would have 
^tifen at the common law.—But the judgment was affirmed (d). 


againjl 

Crossing. 


C 1791 


(«) Cro. Eliz. 279. 1. And. 7.94. 

2. Co. 52. 

(6) 2. Rolf. Abr. 789. March. 

5 °- 

O 2. Roll. Abr. 7S6. 


(</) See the cafe cf Garnifh v. Went¬ 
worth, Carter, 137. 2. Vent. 150. 

Moor, 35. 1. Leon. 25. 2,Roll. Abr. 

786. And fee an ERay on Ufes an 4 
1 mils by F. W. Sanders, p. 556. 


Gabriel Miles’s Cafe, Cafe 12, 

^ ABRIKL MI BBS and his wife recovered in an action of debt If hulband and 
^ againft one Cogan two hundred pounds, and feventy pounds Wlfe recover in 
damages : the wife died, and the huiband prayed to have execution wife’dk^the* 

hufhand may take out execution on the judgment without feire facius.—Co. Lit. 351. 3. Lev,403. 

3. Mwd. 189. 1. Sir!. 3^7. Cro. Car. 464. 10. Mod. 164. 246. 12. Mod. 346. 3S3* 

C;ilb. Eq. Rep. 70. 84. Firze;. 1.59.205. t. Vein. 396. i.Ld. Ray. 244. 2. Ld. Ray, 

I. Leer. Wim. 378. jt. Will', y 2. Dougl. 637. H, Bl. Rep. 109. 

N 4 


upon 



Eafter Term, 26. Car. 2. In C. B. 

GA«ftXE£ upon this judgment. The Court, upon the firft motion, in- 
Afiis«’» Cass, dined that it ihould not furvive to the hufband ; but that admi- 
niftration ought to be committed of it, as a thing in action : but 
this Term they agreed, that the. hufband might take out execution 5 
• I" 180 1 am * ^at by the judgment * it became his own debt, due to him 
L J in his own right. And accordingly he took out a fcire facias ; and 
the cafe of Beaumond v. Long , Cro. Car , 208. 227. was cited. 


Anonymous. 

made 'C* JF.CTMENT. The plaintiff declared upon a leafe made 
h day of the tenth day of Oflober , habendum from the twentieth day 
of November , for five years. And the queftion, upon a fpecial ver- 
daTof was, Whether this were a good or a void leafe ? 


•f iim-j'an.) w* 1 ivAt-t iiiuins. ^ a.ituuma vv* uii 1i11 v ii u i 11 i a; a ten i wi i . 

; : l^°E 6 * Rc as * n l ‘ le ri/Jhep of Balk's Cafe (//;, in Dor Jet's Cafe (/•), and in 
^3-* 2 3S- P " t b ,J cafe of Elates v. Leaves {c). 


A leafe 
the 10th 
Odder, 
habendum 
the 2f.th day 

Sre'can’ i$ r J°N£S, Serjeant. There arc many cafes in which the law 
void^for uncer- re j e ^ s the limitation of the commencement of a leafe, if it be 
talnty, inipofiible ; as from the thirty-firft of September , or the like: 

Cro. Eliz. 773. now this being altogether uncertain, and fince there is nothing to 
890. determine your judgments what w November ” he meant, whether 

Cro. Jac. 166. lail-paf}, or next-enfuim?;, it amounts to an inipofiible limitation : 

6 . Co. 36. - -*• - . 

G 

M 3 - 

651, Baldwin, contra. The law will rcicT an inipofiible limita- 
Sheph. i ouch. tlon > but not an uncertain lmutation. 

a°Ei Com. Vaughan, Chief Jrfiee, and Atkins, fufliee. The law 
Bac. Abr. rejects an inipofiible limitation, becaufe ii. cannot he any part of 
hcafes” (L). the parties agreement: but ail uncertain limitation vitiates the 
Com Di£. leafe, becaufe it was pin of the agreement ; but we cannot do— 
temiinc it, not knowing h vv the contrast was. There arc many 
Run.Ejtdl. 96. samples of leales bene: v« id for uncertainty of commencements ; 

which could not have L.en adjudged void, if the limitation in tin's 
cafe were good. 

Wykhham and Fi.u*, centra \ and that it fhcu! 1 begin from 
the time of the delivery. 


It was moved afterwards, and, F. 1.7.1s l-tin7 r,!fr it was ri:!e< 
by Vaughan and Atkins againfi Wvndiiam’s opinion, aiu 
tiie judgment was arrefted. 


1 

nd 


• ('»} 1 . Roll. Abr. " 49 . Co. Lit. 4 j.b. 
1). Co. 3 

0) 1 . Roll. Abr, 84 . 9 . pi. 7 . Cro. 


Eliz. 51 ?.. 2 .'Roll, Abr. 193 . 211 * 

Moor, 41 7. 

(r) 3. P.inv. Abr, ziz- j>. :o. 


Fowls 
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* Fowle againft Doble. 


Cafe 14. 


F ORMEDON in the remainder. The cafe was thus : There on nv, tew* 

were three lifters : the eldeft was tenant in tail of a fourth part pleaded for one 

of one hundred and forty acres. See. in three vills A. B. and C. hundred acres to 

the remainder in fec-fimple to the other two: the tenant in tail a /"^ 0 " «* **- 

takes hufband Dr. Doble the defendant. The hufband and wife hundred Indoor- 

levy a fine fur conufance de droit , to the ufeof them two, and the ty acres lying in 

l eirsof the body of his wife, the remainder in fee to the right heirs three vilh, the 

cf the hufband : and this fine was with warranty againft them and ' enant " ecd ? ot 

the heirs of the wife. The wife dies without iilue, living the of the' vUU lie* 1 

hufband, againft whom Lucy and Rutb y the other two ftfterr, to hundred acres 

whom the remainder in fee was limited, bring a forme don in the lie ; but he 

remainder. The defendant, as to part of the lands in demand, muft rtate w,1 ° 

viz. one hundred acres, pleaded tc non tenure” and that fucii a fain 

one was tenant. To that plea the plaintift’demurred. As to the out t j ic or ; £ i^f 

reft of the lands, he pleaded this fine with warranty. The plain- writ. 

tiffs made a frivol ms replication, to which the defendant demurred. s.c.j.Keb. 1S6. 

'fhe plaintiffs counfel excepted to the defendant's plea of non te- S.C. 1. Freon. 

outre. 12 v * 5 "* 

S. C. Carter, 

Imrst, That he does not eve refs in which of the vills the one -19* 240 
hundred acres lie (a).— But this was over-ruled; for the forme Jon 
being of fo many leveral acres, he is not obliged to fhew where u ^ a .*, 7 is f *^ 
thole lie that lie pleads 4t non tenure” of: lie tells the plaintiff t) anv . 570 . 
wlio is the* tenant, which is enough for him. N.Lut. 558.306. 

Secon dl y, Becaufe lie that pleads u non tenure” in abatement, ise*.* 33 " 
ought to let forth who was tenant die impel 1 idioms brevis or sc;. L' r c. n.v. 330. 
■—But this was over-ruled alio; for he fays, that himfelf was not 10.Mod.3.14a. 
tenant die inthetralionis brevis origin, but that fuch another ecu cm n. Mod. 103. 
die was tenant; winch is certain cnou^n. vVjien tne tenant I# L d. Ra>\ 
pleads non-tenure to the whole, he need not let forth who is re- zzn . *•?(>. 


nani; other wife when he pleads non-tenure of part (i). At the 2. B.:c. nb. 592. 
common law, if the tenant had pleaded non-tenure as to part, it 4- 105. 
would have abated all the writ (<:) : but by trie flatute of the 
25. Eihv. 3. c. if. it is enabled, kC that by the exception of non- .«’Abatement” 
<l tenure of parcel, nowritfliall be abated,but only for that parcel (:\ 14.). 


“ whereof the non-tenure is alledged.** # j- 1 g 2 J 

A third exception was taken to the pleading of the * fine, I(1 ? f Qyme j 0 n t 
■ iz. Becaufe he pleaded a fine levied of a fourth part, without fay- t hc tenant m*ay 


taken betwixt a ivrtt and a fine ; and in a fine it is {aid to be good, • 1 * 

tnat being but a common afiurance ; ahtcr in a writ (< ). 1 i.is ex- il1g in how ma _ 

ception teems levelled againft the plaintiff’s own writ, in which nv pans it wan 
he demands a fourth part, without faying in how many parts to divided, 
be divided. 


00 See the Year-Book 5. Edw. 3. (c) 36.Hen. 

pl. 140. 1S4. ami Sir Jotin Stanley's ( 4 ) 1. Leon. 
Cafe, 33. Hen. 6. pi. 51. (e) Year-Bo< 

(0 Ste Ykar-Bouks i 1. Hen. 4. Fitz. Abr. 244 
P 1 * 15* 33. fl.n. 6. pi. 51. 


(c) 36. Hen. 6. pi. 6 . 

( 4 ) 1. Leon. 114. 

(e) Year.Bock ig. Euw, 3. pi. 


T HP. 
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A woman being The matter in law was, Whether or no this warranty, 
tenant in tail, being againft the hulband and wife, and the heirs of the wife, were 
with remainder a ^ ar to t b e plaintiffs, or lurvived to the hufband ?— And it was 

!-• ia rtrr * . ' r l • 11/11 

resolved to be a bar; for this warranty as to the hulband, was 
deftroyed as foon as it was created: the fame breath that created 
and wife levy a it put an end to it: for the hufband warranted during his own life 
tine to the ufe only, and took back as large an eftatc as he warranted (a) ; which 
and^thehe'irs’of deftroys his warranty. And this is Littleton’s text: Ifaman 
make a feoffment in fee with warranty, and take back an eft ate in 
fee, the warranty is gone. But the deftru£tion of the hufband’s 
warranty does not afredt the wife’s (b) : and Sym’s Cafe (r) was 
* k. C r lf h <i , ei H b upon which Ellis faid he much relied, and contended that 

with a warranty Herbert’s Cafe (d) can give jio rule here; for that here the huf* 
again 11 thun band is feifed only in right of the wife, 
and the heirs of 

the wife. The hulband, on the death of his wife without iflae, may plead this fine and warranty in 
bar of her filler’s remainder in fee ; for the warranty being merely nominal as to the hulband did not 
furvive as to him, but deicended upon the filler, as collateral heir to his wtff. 


in fee to her 
filler, marries. 
The hufband 


the body of the 
wife, with re¬ 
mainder in fee 


t.Co. 51, 52, 
See. 


Talb. a 3 7. 


Vaughan fa id, First, That if the fine in this cafe had been 
levied to a ftranger for life, or in fee, who had been impleaded by 
Cro. Jac. si7, another ftranger ; that in that cafe the tenant ought to have vouch- 
Bro.* “ G.irran- c d thefurviving hufband, as well as the heir of the wife, or elfe he 
«* ty,” 14. would have loft his warranty. —Seconply, he faid. If the fine had 
Co. Lit. 373. b. been levied to the ufe of a ftranger, who had been impleaded by the 
£ a [* s ' rcm P* heirs of the wife, he queftioned, Whether or no the tenant could 
have rebutted them for any more than a moiety? And he quef- 
tioned the refolution of Sym’s Cafe, There is a cafe cited in Sym’s 
Cafe out of the Tear Book 45. Edw. 3- pi* 23. which is exprefsly 
againll the refolution of the cafe. It is faid in the Reports (e ), 
That no judgment was given in that cafe, which is faffe ; and 
that the cafe is not well abridged by Brook (/ ), which is alfofalfe. 
If in cafe of a voucher a man lofeth his warranty, that does not 
vouch all that are bound; why fhould not one that is rebutted 
have the like advantage ? There is a refolution quoted in Sym’s 
Cafcy out of the Year Book 5. Edw. 2 . Fitz. tit- <l Garrantyf* 
78. upon which the judgment is faid to be founded, being, as is 
there faid, a cafe in point; but he conceived not: for Harvey, 
chat gave the rule, * faid, “ Le tenant poit harrer vouz touts , ergo 
un foie.” In the cafe there were feveral co-heirs, and if all were 
demandants, all might have been barred ; and if one be demandant, 
there is no qu eft ion but fhe may be rebutted for her part, But 
Sym’s Cafe is quite otherwife: for there one perfon is coheir to the 
guaranty, that is not heir to any part of the land. In the Year 
Book 6. Edw. 3. pi. 50. there is a cafe refolved upon the ground 
and reafon of the 45. Edw. 3. For thclc rcafons, he faid, he could 
pot rely uppn Sym’s Cafe. He agreed with the reft as ;o the 


[ » s 3 3 


(a) See Split v. Bence, Cro. Car, 

?°* 

( b ) Year-la.or: ?.o. Htn. 7. pi. i. 
\ej S. Co. 51. Cro. LI.?. 33. 


(</) 3. Co. 11. 

(1) 8. Co. 52. 

(/) Brack, “ Gariant/ 


14. 
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fon why the warranty is deftroyed, viz. Becaufe the hufband takes 
back as great an eftate as he warranted; for then no ufe can be 
made of the warranty. If a man have land, and another warrant this 
land to one and his heirs, and one of them die without heirs, the 
furvivor may be vouched without queftion. The hulband never 
was obliged by this warranty; but as to him it was merely no¬ 
minal ; for from the very creation of it, it was impoflible that it 
fhould be effectual to any purpofe: he cited Rolls v. O/born [a). 

The whole Court agreeing in this opinion, judgment was 
given for the tenant ( b). 

(a) 1. Brownl.90. 2. Brownl. 169. ( b ) See the 4.. Ann. c. 16. f. 21. and 

Hob. 20. Moor, S 59. 4. Leon. 250. the cafe of William fon v. Hancock, 

Winch’s Knt. 1177. poft. 19^. and the cafes there cited. 


Fowtt 

again# 

Soils* 


TRINITY 



TRINITY TERM, 


The Twenty-Sixth of Charles the Second, 

I N 

The Common Pleas. 

Sir John Vaughan, Knt. Chief Juft ice* 

Sir Robert Atkins, Knt . 

Sir Hugh Wyndham, Knt, 

Sir William Ellis, Knt. 

Sir William Jones, Knt. Attorney General. 

Sir Francis Winnington, Knt . Solicitor Genera /• 



* r is 4 ] 

Cafe 15. 

An aflion will 
not lie againit a 
Judge for a 
wrongful com¬ 
mitment, any 
more than for 
an erroneous 
judgment. 

S. C. ante, r 19. 

S. C. z. Mod. 

218. v 

S. C. 2. Jones, 

> 3 - 

S. C. Vaugl!. 

135 * 

S. C. 3. Keb. 

3 22 . 

. S. C. Freem. 1 
Ante, iS j. 

1 Allen, 12 
l. S.tf. 273. 

3 >"• 

Inst. 3 *4. 

1 2 . Mod. ^6$. 

3'y ? - ' r - ! >- 
j. Ld. R;*y. :t $. ^ 


* ILimond a "din[l Howell, Recorder of London. 

"A HE plaintiff brought nu action of faljc imprifon - 
_ merit againft the mayor of London , the recorder, and the 
-»• whole court at the old eajlf.y, and the fheriffs and 
gaoler, for committing him to prifon at a feffions there held. 

The cafe was thus: Some qunkcrs were indited fora riot, and 
the Court directed the jury, if they believed the evidence, to find 
the prifeners guilty ; for that the fa ft fworn againft them was in 
law a riot: which becaufe they refilled to do, and gave their, ver- 
didt againft the direction of the Court in matter of lavy, they 
committed them, They were afterwards difeharged upon a ha¬ 
beas corpus. And one of them brings this aftion for the wrong¬ 
ful commitment. 

Maynard, Serjeant , moved for the defendants, That they 
might have longer time to plead ; for a rule had been made, that 
the defendants liiould plead the firft day of this Term. 

Thf. Co crt declared their opinions againft the aftion. viz. 
That no aclien will lie againft a Judge for a wrongful commit* 
meat, anymore than tor an erroneous judgment. 


6S. 2. L;l. Ra;. 76;. 2. Will, 155, 2. £ 1 . K.j>. 1145. 


Mon pay. 
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Hamo^i 

ag ainjt 

Howell. 


Monday, the Secondary , told the Court, that giving the de¬ 
fendants time to plead countenanced the action, but granting im¬ 
parlances did not. So they had a fpecial imparlance till Michael- 
* cr J 1 l j. Term Rep. 

mas Term next. . , v 

493* 

Atkins, JuJlice. It was never imagined, that Juftices of 
oyer and terminer and gaol-delivery would he queftioned in pri¬ 
vate adbions for what they fhould do in execution of their office : 
if the law had been taken fo, the itatute of 7. Jnc. c. 5. for plead¬ 
ing the generalijjite (a) would have included them as well as in¬ 
ferior officers. 

(a) See alio 24. Geo. 2. c. 44. and 2. Hawk. P. C. ch. 8. f. 42. 

* Birch azaiaff Take. 

A PROHIBITION was granted to the fpirittul court upon this 
fuggeftion: That Sir Edward Lauf., vicar-general, had 
cited the plaintiff 1 ex officio to appear and anfwcr to divers articles. 

The Court fa id, that the citation ex officio wax in ule, when the 
oath /’.v officio was on foot: bu: that is o tilled by the 17. Euz. c. [a). 

If citations ex officio were allowed, they might cite whole counties 
Without prelentment; which would become a trick to get money. 

And the party grieved can have no action again ft the vicar-general, 
being a Judge, and having jurifdiction of the caule, though he 
miftake his power. Per quod , esc. 

(<*) Seealfo 16. Car. 1. c. 11. and 13, Car. %. ft. 1. c. 1 a. 3. Bl. Com. ioi, 447. 


r iS 5i 

Cafe 16. 
Prohibition will 
lie to the fpiri- 
tual court 
againlt a cita¬ 
tion ex officia 
toanfwer arti¬ 
cles. 

Anre, 119.184. 
10. Mod. 349. 

1. Ld. Ray. 
263. 46‘J. 

2. L.d. Ray. 767. 


Prattle againjl King. Cafe 17. 

TTUSBAND and Wife, adminiftrators in the right of the wife. An executor 
bring an adtion of debt againft hufband and, wife, annum!- «n »y biinjdcbt 
ttators likewife in the right of the wife, de bonis non , CSV. of 0,1 . ,ea ^ e for 
*'f. S. The adtion is for rent incurred in the defendants own time, ff et 
and is brought in the debet ct ditinct. The defendants plead, dRa :r.jt the ad- 

46 fully adminiftered to which the plaintiffs demurred. minitBator 

. dc bonii nen of 

SKRJKANT HaRDRKS, for the plaintiff, ft.id, TllC adluon was ihe undertenant 
well brought in the debet ct dethut , for mat nothing is abets but of the term, for 
the profits over and above the value of the rent; and he cited [* nc incu, . ud ,n 
Margrave* s Cafe (a), and the cafe < t A#v/» P'rark (b), and s * 

Poph . 120. Though if an executor be pk'in.tiif in an ad lion for;/ J «J n j 0 f je s 
rent incurred after the tefiator’s death, he mult lee in the act met l6() 8 

only, becaufe whatever he recovers is aJicts: but though an cx- s. c. 2. Danv. 

504. 

Cro.Eliz.225. Pcph. t 2 o. 5. Co. 31. j.Ven*. i-t. z. Venr. 2m. 1. Sid. 266. 1. Lev. 

128. 1. Cro. 125. 685. 3. Mod. 327. 8. Med. 2I8. 356. 10. Mod. ia. iz. Mod. 7. 

z. Wilf. 4. 5. Com. Dig. 201. 

(a)Moor, 56S. Co. 31. r.Rrowrl. (J) 1. P.rowr.J. 56. 2. Brownl 202. 

$6. Codolph. 17.0 237. Sed vM« Cro. Jae. 23-. :. liulft. 22. Gwdoiph. 
the cafe cf Smith 9. Norfolk, Cro. Car. 17&. 

221;. where it is fald, tlut Hur^iavYi 

Calc is net law. ' 
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Cafe 18. 

To an aftion of 
debt on bond 
againft an exe¬ 
cutor, if the 
defendant plead, 
that the teftatnr 
was indebted to 
plaintiff upon a 
statute 
MERCHANT yet 
in force, and no 
aflets ultra, the 
plaintiff may 
reply, that the 
ftatute was 
deftroyed by 
fire. 

i. Roll. Abr. 
9 * 5 - 

Stiles, 143. 

1. Brown. 51. 
ttougl.4;*. 
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ecutor be plaintiff, yet if the leafe were made by himfelf, he muft 
fue in the debet etdetinct. Then the plea of “ fully adminijlered'** 
is not a good plea j for he is charged for his own occupation.. If 
this plea were admitted, he might give in evidence payment of 
debts, &c. for as much as the term is worth, and take the profits 
to his own ufe, and the leffor be ftript of his rent: in Jojftlyn’s 
Cafe (a)y this plea was ruled to be ill. 

And of that opinion the Court *was; and faid, That ex¬ 
ecutors could not waive a term (though, if they could, they 
ought to plead it fpecially), for it is naturally in them, and primd 
facie is intended to be of more value than the rent (b) : if it fhould 
fall out to be otherwife, the executors (hall not be liable de bonis 
propriisy but muft aid themfelves by fpecial pleading. For the 
plea, they laid, there was nothing in it: and gave judgment for the 
plaintiff. 

(a) Styles, 49. (£) Cro. J»c. 549. 


Buckly agaiiijl Howard* 

TSEBT upon two bonds, the one of twenty pounds, the other 
of forty pounds, againft an adminiftratrix. The defendant 
pleaded, that the inteftate was indebted to the plaintiff in two 
hundred and fifty pounds, upon A statute merchant j which 
ftatute is yet in force, not cancelled nor annulled; and that fhe 
has not above forty fhilliugs in aflets, befides what will fatisfy this 
statute. The plaintiff replies, that the statute is burnt 
with fire. The defendant demurs. 

By the opinions of Wyndham, Atkins, and Ellis, JuJliceSy 
the plaintiff had judgment. For the defendant, by his demurrer, 
had confefled the burning of the ftatute j which being admitted 
and agreed upon, it is Certain that it can never rife up againft the 
defendant: for the ftatute of the 23. Hen. 8. c. 6. concerning 
recognizances in the nature of A statute staple, refers to 
the ftatute ftaple, viz. that like execution fhall be had and made, 
and under fuch manner and form as is therein provided. The 
statute staple 27. Ediv. 3. c. 9. refers to the statute 
merchant 13. Edtv. 1. ft. 3. c. i.} and that to the ftatute of 
Atton Burnel 11. Edui, i.c. which provides, that “ if it be found 
“ by the Roily and by the Billy that the debt w r as acknowledged, 
“ and that the day of payment is expired, that then, &c.” But if 
the ftatute be burnt, it cannot appear that the day of payment is 
expired j and confequently there can be no execution. If the re- 
cognifec will take his a&ion upon it, he mult fay, hie in curia 
prolatd. 15. Hen . 7. pi. 16. 

Vaughan, Chief Ju/Jicc, differed in opinion. He faid, FIRST, 
That it is a rule in law, that matter of record fhall not be avoided 
by matter in pais ; which rule is manifcftly thwarted by this refo- 
lucion. He faid, it was a matter of record to both parties; and 

the 
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the plaintiff could not avoid it by fuch a plea, any more than the Bvckly 
defendant could avoid it by any other matter of fa£t. He cited 
* a cafe, where the obligee voluntarily gave up his bond to the # OWARD * 
obligor, and took it from him again by force, and put it infuit: l 1 ^ 7 3 
the defendant pleaded this fpecial matter, and the Court would Co - Lit - 
not allow it; but faid, he might bring his action of trefpafs. zl6m 
Secondly, Suppofethe defendant had taken iffue upon the ftatute’s 
being burnt, and it had been found to have been burnt, and yet had 
been found afterwards, the defendant could not have any benefit 2 * Vern ’ *"* 
©f this verdi<St. He faid it was a proper cafe for equity. 

Slater againjl Carcw. Cafe 19. 

T'VEBT ttPON A bond. The condition was. That if the obligor, A bondto par 

his heirs, executors, &c. do yearly, and every year, pay or :,n annuity to 

caufc to be paid to Thomas and Dorothy his wife, during their two a ar ? d h '*.. 

lives, that then, &c. The hufband dies ; and the queftion was, be-^ 

Whether or no the payment fliould continue to the wife ? comes extinft 

_ « . , , 1 , . , on the death of 

Baldwin, Serjeant, argued, that the money is payable du- either of them. 

ring .their lives, and the longer liver of them: he cited BrudneTs . 

Cafe (a), and Hill’s Cafe (b), that whenever an interell is fe- And. 7 i*i.° 3 " 
cured for lives, it is for the lives of them, and the longer liver of 161. 
them. 11. Co. 3. b. 

Owen, 52. 

Seyse, contra* The interell of this bond is in the obligee; i.RolLAbr. 
the hufband and wife are ftrangers, and therefore the payment * 3 *. 
teafeth upon the death of either of them. Pain™ 74* i' 0 S. 

The whole Court was of this opinion; and grounded vem*. V* V 
themfelves upon that dill illation in Brudnel’s Caje , betwixt where I0 g # ' ** 
the cejluy que vies have an interell, and the cafes of collateral li- 1. Brown!. 46. 
nutations. They faid alfo, that in fome cafes an interell would not 2 * Brownt. 43. 
furvive, as if an office were granted to two, and one of them died, * 5 , 7 ' 

unlefs there were words of furvivorlhip in the grant. So the \°f % Mod. los! 
plaintiff was barred. Car. Temp. 

Talb. 143. 

2. Ld. Ray. 1199. 1103. 1460. ». Peer. Wms. 102. aSo. 331. 347. 529. 3. Peer. Wms. 115. 

z 58. 405. 408. 

(a) 5. Co. 9. and Co. Litt. (i) Rafter Term, 4. Jac. 1. Roll m, 

219. b. Warburton's Reports. 
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Cafe 20. 

If a defendant f £ HE PLAINTIFF had judgment in debt againft fohn Brooks 
die alter execu- | the in te Rate, and took, out a fieri facias, bearing tefle the 

laft day of Trinity Term , de bonis et catallis of John 
ferved, yet the Brooks : before tne execution of the writ John Brooks dies, and 
tip of the writ Elizabeth Brooks adminiftcrs : the fhcriff’s bailiff executes the 

binds the goods writ upon the intcftatc's goods in her hands, 
in the hands of . . 

Baldwin, Serjeant , moved the Court for rettitution, for that 

a fieri facias is a commiffion, and muft be ftriiSily purfued. Now 

the words of the writ are, 41 de bonis of John Brooks ;** and by 

his death they ceafe to be his goods. The plaintiff will be at no 

prejudice; the goods will flill remain liable to the judgments 

only let the execution be renewed by feire facias , to which the 

from the time of adminiftratrix may plead fomewhat. 

Its dtlivtry t<> ‘ 

Wyndham, 'JnJlice. The property of the goods is fo bound 
by the tejle of the writ, as that a laic made of them bona fide ihall 


his adminiftra. 
tor; but in 
favour of pur- 
chafors no writ 
of execution 
Ihall bind the 
property, but 


the Iheriff. 


8. Co. 171. 
x. Vent. 118. 

Comb. 33. 7 

3. Peer. Wins, 399. 
Hi Geo. a. 


Mod. 19;. iz.Mod. 130.241. 1. Ld. Ray. 695. 2. Ld. Ray.808. 8$o. 1073. 

The like point was adjudged in Dapio v. Cartwright, B, R, Hilary Term, 


be 
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be avoided (a) ; which is a ftronger cafe. And fince the into {late 
himfelf could not have any plea, why fhould we take care that the 
adminiftrator fhould have time to plead ? 

And of that opinion was all the Court, after they had ad- 
vifed with the Judges of the king’s bench, who informed them 
that their practice was accordingly.—But Vaughan, Chief Juj- 
tice, faid, That, in his opinion, it was clearly againft the rules of 
the law.—But they faid there were cafes to this purpofe in Cro, 
Car. Roll. Afoore, &c. 


Far**« 

arain/t 
fin ou t*. 


(a) But now by 19. Car. a. c. 3. 
t. 16. “ No writ of fieri facial, or other 
c * writ of execution, (hall bind the pro- 
“ perty of the goods againft whom fuch 
“ writ of execution is fued forth, but 
5* from the time that fuch writ (hail be 
“ delivered to the /heriff, under-(heriff, 
** or coroners, to be executed j and for 
“ the better mani (citation of the faid 


“ time, the (heriff, under-(herlff, and 
“ coroners, their deputies and agents, 
** (hall, upon the receipt of any fuch 
** writ (without fee fordoing the fame}, 
“ indoife upon the back thereof the day 
“ of the month and year whereon he or 
“ they receive the fame.”—-See a. Hurr. 
9 C3. and the cafe of Hutchinfon v. 
Johnfton, j. Term Rep. 729. 


* Liefe againft Saltingftonc. 


[189] 
Cafe 21. 


pJECTMENT. The cafe upon a fpecial verdi£l was thus : a devife «»to 
Sir Richard Salting (lone being feifed in fee of Rees-Farm, on “ mv w ; for 
the feventeenth day of February, in the nineteenth year of the “ *•/*> and b / 
king, made his will in writing, in which were tlicfe words, *' ^ffoofedlf 
w Item, For Rees-Farm (in fuch a place), I will and bequeat h it <« to fuch of my 
“ to my wife, during her natural life 5 and by her to be dilpofed of “ children as 

Sir Richard “ flic (hall think 


cc 


fit,” gives the 
wife an eftate 


to fuch of my children as fhe fhall think fit. 
died; his wife entered, and fealed fuch a writing as this, vi 
u Omnibus Chrijli 'fidelibus, &c. Ncveritis , That whereas myhuf- during herHfe, 
u band. Sir Richard Salting/lone , ifc.” reciting that claufe in the with « power to 
will, <c I do difpefe the fame in manner following ; that is to fay, difpofe of the 
ct I difpofe it, after my deceafe, to my fon Philip, and his heirs for e / tate r< \ any 
c< ever.** The wife died, and Philip entered, and died, and left \ ctn r ' n lH 
the leflbr of the plaintiff his fon and heir. s * c 3 . Freem# 

The queftion was. What eftate Philip took ? or, What eftate *49- *63- *76. 
tile teftator intended fhould pafs out of him ? s'c .Car terj 231! 

Scroggs, Serjeant, in laft Eafter Term, and Baldwin, [“JJ ^539. 
Serjeant, in laft Trinity Term, argued this cafe for the plaintiff \ Cu». EUz. 16. 
and they infifted upon the word u difpofe ,” That when a man de- 160. 
vifeth his land to be difpofed by a ftranger, it has been always held 3 - L ^ on> 7«* 
to be a bequeathing of a fee-fimple, or at leaft a power to difpofe vtln 'u! 
of the fee-fimple ; and they cited Wejlon v. Weljhe ( a ); but they 37 $ 5 ,’ 3 . 

chiefly relied on the cafe of Daniel v. Uply (b). ic. Mod. jt. 

___ _ _ _ _ . __ 1.Ld.Ray. 204. 

Waller, Serjeant, in Eajter Term, and Newdigate, It s a jk. 140. 
Serjeant, in Trinity Term, argued for the defendant. That the a. Wilf. 6* 


(a) Year-Book 19. Hen. 8. pi. 10. 
Moor, 57. Dyer, 98. b* in Marg. 

Vol. I. O 


(£) Latch. 9. 39. t34. Noy, 80. 
x. Jones, 137. W. Benioe, 178. 

heir 



Litr * 
+g*inft 
Saltinc- 
3TUNK. 


* t *9° 
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heir at law ought not to be difinherited without very exprefii 
words (a). That if the devifor himfelf had faid in his will, “ I dif- 
“ pofe of Rees-Farm to Philip” that Philip would have had 
no more than ail eftate for life; and what reafon is there that the 
difpofal, being limited to another, fhould carry a larger intereft: than 
if it had been executed by the teftator himfelf? 

This Term it was argued at the bench, and by the judgments of 
Ellis, Wyndham, and Atkins, fujlices , the plaintiff had judg¬ 
ment. They agreed, that the wife took by the will an eftate for 
her own life, with a power to difpofe of the fee. She cannot take 
a larger eftate to hcrfelf by implication than an eftate for life; be- 
1 caufe an eftate for life is given to her by exprefs * limitation: 
J JVhiting v. JVilkins (b). For cafes rcfembling the cafe in quef- 
tion were cited, 7. Edzv. 6. Brook, tit . w Devifc” 39. 1. Leon. 159. 
and Daniel v. Uply ( c) ; and Clayton's Cafe (d). It is objected. 
That in Daniel v. Uply there are thefe words, “ at her will and 
“ pleafure 5” to which they anfwercd. That if (he have a power to 
difpofe according to her diferetion, it is as (he herfelf pleafeth ; 
and then Exprcjfio eorum qua: tacite infunt , nihil operatur. If I de- 
vife that J. S. lhall fell my land, he lhall fell the inheritance (e). 
Where the devifor gives to another a power to diipofe,hc gives to 
that perfon the fame power that himfelf had. 

Vaughan, Chief Jii/tice, differed in opinion. He faid. It is 
plain that the word “ difpofe ’* docs not fignify to give ; for if fo, 
then it is evident that the Jeflbr of the plaintiff cannot have any 
title: for if the wife were to give, then were the eftate to pal's 
' out of her ; which could not be by luch an appointment as fhe makes 
here, but muft be by a legal conveyance. Bcfides, (he cannot 
give what Ihe has not, and ftic has but an eftate for life. If then 
it does not fignify to give, what does it fignify ? Let us a little 
turn the words, and a plain certain fignification will appear. “ I 
“ will and bequeath Rees-Farm to luch of my children as my wife 
ct fhall think fit, at her difpofal :** at this rate the wife does but 
nominate what perfon lhall take by the will. This is a plain cafe, 
and free from uncertainty and ambiguity, which elfe the word 
“ difpofe” will be liable to. 

But judgment was given for the plaintiff* (f). 


(a) See Denn v. Galkin, Cowp. 661. 
(If) i. Hulft. a 19. 

(c) W. Jones, 137. Noy, So. 
Latch. 11. 39. 13J. 

(*») 5. Co. 1. 

(*j Keilway, 43, 44. 19. Hen. 8. 

fo. 9. 

(/) See the calc of Tomlinfon v. 
Deighton, 1. Peer. Wms. 149. in point, 
and S. C. Salk. 239. 10. Mod. 31, 

Comyns Rep. 194. and z. F.q.Caf. Abr. 
309. v.-here it is alfo held, that the fub- 
ftquent marriage of the widow is not a 


fufpenfion of foch a power, Finch, 
346. ; for the power is Amply collateral 
to the eftate, and the cejhu yue ufe of the 
power does nor deiive’any intereft from 
the donee of the power 5 Ihe being in 
fucii cafe a mere inftrunient to carry the 
intent of the donor of the power into 
execution. Jones, 137. Noy, 80, 
Latch, ti. 39. 135. Powel on Powers, 
31. 3. Atk. 712. 1. Term Rep. 43, 

435. 2. Brown’s Chan. Cafes, 22. 344. 

588. 3. Brown’s Chan. Cafes, 95. 

243. 310, 


Howell 
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Howell agahtfi King. Cafe 22. 

'T'RESPASS, for driving cattle over the plaintiff's ground. The H A. has \ way 
**■ cafe was, A. has a way over ii.’s ground to~ Black Acre , from B ‘ toC * 
and drives his beafts over B* s ground to Black-Acre, and then to *" nf fc°bcyond 
another place lying beyond Black-Acre. And, Whether this was c he cannot 
lawful or no ? was the queftion, upon a demurrer. jollify ufing the 

Wriy to thole 

It was urged, That when his beafts were at Black-Acre, he lands, 
might drive them whither he would. 6 . 

. I»io. Ab. 136.b» 

On the other fide it was faid, That by this means the defendant pi. 6. 

might purchafe a hundred * or a thouland acics adjoining to * r t 1 
Black-Acre, to which he preferibes to have a way; by which * 
means the plaintiff would lofe the benefit of his land : and that a 
prescription prefuppofed a grant, and ought to be continued ac- ,o. Mod. 228. 
cording to the intent of its original creation. sen. 

# I.utw. 113. 

The whole Court agreed to this,—And judgment was given i.Ld. R.-.y. 75. 

for the plaintiff. imi* N. P. 74. 

1. Terra Rop. 

. t 5 6 °* 

Warren Qui Tam, &c. again ft Sayre. Cafe 23. 

'T'HE Court agreed in this cafe, That an information for not information 
coming to church may be brought upon the ftatute of 23. n,n y h<! brought 
Eliz . c. 1. f. 5. only, reciting the claufe in it that has reference to onz 3 
the 1. Eliz. c. 2. j and that this is the beft and fureft way of de- Cr0 * cliz - 75 °* 
■d-ing. 

Alien, 49. 2. Siiow. 237. 340. S. Mod. 43. 381. ix. Mod. 114. x. Stra. 843. 10CC. 1293. 

I. Stra. 602. 2. Hale, 165. 2, Hawk. P. C. 358. 
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Cafe 24. * Williamfon againft Hancock. 

Hilary Term , 24. tS? 25. Car. 2. Roll 679. 

A. being tenant t ■"'TENANT for life, the remainder in tail. The tenant 
for life, remain* I for life levies a fine to y. S. and his heirs, to the ufe of 
der to his fon B. A himfelf for years, and after to the ufe of Hannah and 

derto’hisown" & u f an Prinne and their heirs, if fuch a fum of money were unpaid 
right heirs,levies by the conufor ; and if the money were paid, then to the ufe of 
a fine with war- the conufor and his heirs : and this fine was with general war- 
ranty x.o the ufe r anty. The tenant for life died, the money unpaid, and the 
Onthedeath of warrant y defeended upon the remainder-man in tail. 

the tenant for life, this warranty defeending on the fon will bar his entry as remainder*man in 
tail, notvnithftanding the conufee of the fine comes in by way of ufe j for the conufee, or his 
heir, or his afiignee, may plead the deed with the warranty ik bar to an tje&mtnt for the land. 
—S. C. a. Mod. 14. s * c . 3- Keb. 408. S. C. 1. Freem. 162. 188. Ante, >8i. 
Co. Lit. 215. Cro. Car. 37c. 10. Mod. 3, 4. *4*. 1 a. Mod. 512. Vaugh. 360. 3. Com. 

Dig. “Garranty,” 


The 
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The queftion was. Whether the remainder-man were bound Wiluamiom 
by this warranty or not (a) ? Hancock. 

Maynard, Serjeant, argued. That becaufe the eftate of the 
landj is transferred in the pojl before the warranty attaches in 
the remainder-man, that therefore it fhould be no bar. He agreed 
that a man who comes in by the limitation of an ufe Ihall be an 
ajftgnee within the 32. Hen. 8. c. 34. by an equitable conftruc- 
tion of the ftatute, becaufe he comes in by the limitation of the 3. Term Rep. 
party, and not purely by aft in law ; but the prcfent cafe is upon 395 * 
a collateral warranty, which is a pofitive law, and a thing fo re¬ 
mote from folid reafon and equity, that it is not to be ftretched 
beyond the maxim : that the cejluy que ufe in this cafe (hall not 
vouch is confefled on all hands, and there is the lame reafon why 
he fhould not rebut. He faid, the refolution mentioned in Lincoln 
College Cafe (b) was not in the cafe, nor could be : the warranty 
there was a particular warranty contra tunc Abbatem Wejlmo - 
najlerienfem et fuccejfores Juos, which abbey was dilTolved long 
before that cafe came in queftion. He faid, that Jones, Jtt/lice , 
upon the arguing the cafe of Spirt v. Bence (c), reported Cro. Car • 
faid, that he had been prefent at the judgment in Lincoln College 
* Cafe (d) y and that there was no fuch refolution as is there re- * £ i ag ] 
ported. 


Baldwin, Serjeant, argued on the other fide. That at the 
common law many perfons might rebut who could not take ad¬ 
vantage of a warranty by way of voucher ; as the lord by ef- 
cheat, the lord of a villain, a ftranger, tenant in pofl'eflion (e) : 
a fortiori, he faid, he that is in by the limitation of an ufe, being 
in by the aft of the party (though the law co-operate with it to 
perfeft the aftiirance), mall rebut. 

The Court was of opinion, that the cejluy que ufe might 
rebut j that though voucher lies in privity, an abator or intrudor 
might rebut (f). As to Serjeant Maynard's objeftion, 
that he is in the pojl, they faid, they had adjudged lately in the 
cafe of Fowle v. Doble (g), that a cejluy que ufe might rebut; fo 
it was held in Spirt v. Bence (/>), and in Kendal v. Fox (/) : 


(a) By 4. Ann. c. 16. f. »i. “ All 
** warranties made by any tenant for 
<* life of any lands, tenements, or heredi- 
** laments, the fame defeending or 
** coming to any perfon in remainder 
** or reverfion, (hall be void and of none 
“ eflfcdt. —And all collateral warranties 
** of any lands, tenements, or heredita- 
** ments, by any anceftor vyho has no 
** eftate of inheritance in the fame, 

•* Ihail be void againft his heir.’*—“ By 
** this ftatute,” fays Mr. Justice 
Blacxitonz, “ it fiiould feem that the 
“ Lcgiflature meant to allow, that the 
“ collateral warranty of tenant in tail, 
M defeending, though without afters, 

o 3 


“ upon a remainder.man or reverfioner, 
“ fhould ftili bar the remainder or re- 
“ verfion.” a. Bl. Com. 303. Seealfo 
Co. Lit. 373.; and Mr. Butler’s note(a) 
Co. Lit. 373. b. 

(b) 3. Co. 6». 

(r) Cro. Car. 368. 

(d) 3. Co. 6z, 63. 

(r) 35. Aft", pi. 9. si. AfT. pi. 3, 
45. Edw. 3. 18. 4a. Edw. 3. 19* 

3. Co. 6a. 63. 

(f) F. N. B. 135. Co. Lit. 385, 

( g ) Ante, 181. 

(A) C, o. Car. 368. 

(«) Jones, 193. 


that 
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Wxlliamson that report in Lincoln College Cafe , whether there were any re- 

Hakcoc Solution in the cafe or no, is founded upon fo good reafon, that 
Ai.cocK. c 0 rivc y a j ices f in ce have gone according to it. 


Atkyns, JuJUce , faid. There was a difficult claufe in the 
ftatute .of Ufes, 27. lien. 8. c. 10. f. 14. viz. u That all and 
“ fingular perfon and perfons, and bodies politick which at any 
u time on this fide the firft day of May which fhall be in the 
w year of our Lord 1536, &c. fhall have any eftate unto them 
<c executed of and in any lands, tenements, or hereditaments by 
u the authority of this aft, fhall and may have and take the fame 
“ or like advantage, benefit, voucher, aid prayer, remedy, com- 
c< modify, and profit by aftion, entry, condition, or otherwife, to 
tc all intents, conftruftions, and purpofes as the perfon or perfons 
“ feil'ed to their ule of or in any fuch lands, tenements, or heredi- 
<c taments fo executed, had, fhould, might, or ought to have 
M had at the time of the execution of the eftate thereof, by the 
“ authority of this act, againft any other perfon or perfons of or 
<e for any waftc, diffeilin, ti cfpafs, condition broken, or any other 
“ offence, caufe, or thing concerning or touching the faid lands 
u or teii'-mcnts fo executed by the authority of this aft.” By 
this claufe th y that came in by the limitation of an ufe before 
that day, were to have the like advantages by voucher or rebutter, 
as if they had been within the degrees. If the parliament thought 
it reafonablc, Why was it limited to that time ? Certainly the 
makers of that law intended to deftroy ufes utterly, and that there 
fhould not be for the future any conveyances to ufes; but they 
fuppofed that it would be fome finall time before all people would 
take notice of the ftatute, and make their conveyances accor¬ 
dingly 5 and that might be the reafon of this claufe: but fince, 
contrary to their expectations, ufes are continued, he could eafily 
be fatisfied, he laid, that cejluy que ufe fhould rebut. 


Moor, 859. 
Hob. a 7. 

C'o. Car. 370, 
37 *. 


W yndham, Juftice , was of opinion, that cejluy que ufe might 
vouch : he faid, there was no authority againft it, but only opi¬ 
nions obiter. 


The Court all agreed for the defendant; and judgment was 
given accordingly. 

* T 1 94 3 . 

Cafe 25. * Rogers agaiuji Davcnant, Parfon of Whitechapel. 


The fpiritual 
court fi:ay, !>y 
excommunica¬ 
tion. comp* l 
panihioiic::» to 
repair »!,« 
ehuicii, and 
whvn the vtlt.y 
have m .<!e a 


TS^ORTII, Chief Jujlicc. The fpiritual court may compel 
parifiiioners to repair their parifti-church if it be out of re¬ 
pair, and may excommunicate every one of them till it be re¬ 
pair 1 d ; and ihcfe that are willing to contribute mull be abfolved, 
till uie greater part of them agree to afibfs a tax i but the Court 
cannot alibis them towards it. It is like to a bridge or a high¬ 
way > a tlijiringas ihail iliuc againft the inhabitants to make them 


ta t for that purpof.- m*y enforce the payment of it.—Ante, 79. Port. *36. 1. Mod. 8. 222.259. 

5 C, 63. bj. 1. Vcnt. 3^7. 308. F. N. E. 50. 2. Inlt. 489. l'oph. 197. 2. Roll, Abr. 

289. ill. Fort. 346. 2. Ld. Ray. 1390, 

' repair 
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repair it, but neither the king’s court, nor the juftices of peace, Rockm 
can impofe a tax for it. _ a £ n, "J* 

Wyndham, Atkyns, and Ellis, Juftices, accorded, the 
churchwardens cannot, none but a parliament can impofe a tax j 
but the greater part of the parifh can make a bye-law : and to 
this purpofe they are a corporation. But if a tax be illegally 
impofed, as by a commiffion from the bifhop to the parfon, and 
fome of the parifhioners, to aflfefs a tax ; yet if it be all'cntcd to, 
and confirmed by the major part of the parifhioners, they in the 
fpiritual court may proceed to excommunicate thofe that refufe to 
pay it. 


See the ftatute Cirtumfptftt agatis, 13. Edw. I. flat. 4. c. X. 


Compton and his Wife agahijl Ireland. 

Michaelmas Term , 26. Car. 2. Roll 691. 


Calc 26. 


CCIRE FACIAS by the plaintiffs as executors to have cxecu- To afdrtfacias 
^ tion of a judgment obtained by their teftator, unde executio b y extcutors > on 
.dbuc rcjlat jocund, 



he paid the fum mentioned in the condemnation to the warden of the debt to the 

‘""’the fleet, who luffcred him to go at large. 'The plaintiff S aoler > for a 

demurred. ‘ I,rc 1 bar * e m „ 

luch a payment 

The Court held this to be no plea, but that it was a vo- * s an cfca P e * 

luntary efcape in the warden j and judgment was given for the *• Ro11, Abr. 

plaintiff. 9 °*- 

r 1. Cro. 3*8. 

Pra£L Reg. 158, Cro. IZII2. 404. 2. Jones, 97. 8. Mod. 2*5. 366. 10. Mod. ao6. 307. 351, 

12. Mod. 230. 385. 541. 1. Ld. Raym, 399. 3. Peer. Wins. 36. 148. 

* I >95 ] 


* Haley’s Cafe. 


Cafe 27. 


T)ER CURIAM. If a habeas corpus be dire ft cd to an inferior Proceedings af- 
* court, returnable two days after the end of the Term, yet the ter babtas corpus 
inferior’court cannot proceed contrary to the writ of habeas ronjou^aitho** 
corpus. the writ was not 

North, Chief JuJlice, cited the cafe of Staples , fteward of returnable till 
IVindfor ; who hardly cfcaped a commitment, bccaufe he had pro- after the Terna * 
cceded after a habeas corpus delivered to him (though the value £ n,e » **• 
were under five pounds) (a), and would not make a return of it. ^°j 0 ^ 

3. Mod. 85. 6. Mod. 177. i£. Mod. 666. 1. Salk. 148. Tidd’s Prac. 176. 17S. 2. Burr, 

Rep. 758. 

(a) See the 21. Jac, 1. c. 23. f. 4. 12. Geo. 1. c. 29. £ 3. 19. Geo. 3. c. 70. 


o 4 


Tho 
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Cafe 28. The King againft the Bifliop of Rochefter and Sir 

Francis Clerke. 

Hilary Term, 24. {S’ 25. Car. 2. Roll 594. 

The king being 'T’HE CASE, UPON A SPECIAL VERDICT, Was thus :-The king 

feifed of a manor being feifed in fee of the manor of Leyborn, in the county of 
co which an ad- Kent, to which the advowfon of the church of Leyborn is appen- 
vowfon is ap- <j ant ( w hich manor came to him by the diflolution of monafleries, 
wWchwere be- having been part of the pofteflions of the Abbot of Gray-church) y 
fore held by an granted the manor to the Archbijhop of Canterbury , and his fuc- 
abbo: t grants the ceffors, faving the advowfon: afterward the king prefents to the 
manor, without church, being void, J. S. The Archbifhop of Canterbury grants 
£V“io the manor, and the advowfon, to the king, his heirs and fucceilors ; 
regrantsboththe which grant is confirmed by the dean and chapter. The king grants 
manor and ad- the manor with the appurtenances, and this advowfon (naming it 
vowfon to the in particular), “ which lately did belong to the Archbijhop of Can- 
^ 'ter wardi. made U ter bury y and to the Abbot of Gray-churchy together with all pri- 
by the kingof " K V1 kges, profits, commodities, &c. in as ample manner as they 
die manor, with u came to the king's hand by the grant of the archbifhop, or 
the appurte- “ by colour or pretence of any grant from the archbifhop, or Con¬ 
stances, naming u formation of the dean and chapter, or by furrender of the late 
ind^cfcrTbin 1 * Ct ^bot of Gray-church, or as amply as they are now, or at any 
the whole as 8 “ time were in our hands, to Sir Edward North , and his heirs, 

formerly be- c< &C.” 
longing to 

the abbot, and lately to the bipiop , partes the advavjfon.-S. C. 2. Mod. x. S. C. 3. Keb. 412, 
x. Roll. Rep. 23. 1. Co. 44. 6. Co. 56. Hob. 229. Cro. Eliz. 632. Yelv. 48. Cro. Jac. 

34.297.302. Lane, 75. 8.C0.166. 5.Mod. 297. x. Ld. Ray. 50. 297. 302. 


* r i q 6 "I The queffion was. Whether or no, by this * grant, the ad- 
^ J vowfon palled ? 

Newdigate, Serjeant. The king is not apprifed of his 
(<*) 1. Co. ct, a. title, at id therefore the grant is void (a) : for he thought this ad- 
(b) Ingleficld’s vowfon came to him by grant from the archbifhop (b). If the 
Cafe, Moor, king b e deceived in deed, or in lav/, his grant is void (c). 

O) Bro. “ Pattnts,” 104. x. Co. 46. 51, 52. 10. Co. Arthur Legat’s Cafe. Hob. 170. 

2x8,229,230.223-243. 323. Dyer, 124. Moor, S88. %. Co. 33. 11. Co. 90. 9. Hen. 6. 

28• b. 2, Roll, xS6. Co. i*nt. 384. 

Hardres, Serjeant, contra . He laid down four grounds or 
rules, whereby to conflruc the king’s letters patents :— First, 
Where a particular certainty precedes, it fhall not be deftroyed 
4 48°’ * r * ky ai1 uncertainty, or a miftake coming after (d). —Secondly, 
Yd. 42. There is a difference when the king miuakeshis title to the pre- 
3. Leon. 162. judice of his tenure or profit, and when he is miftaken only in 
1. And. 148. fome defeription of his grant, which is but fupplemental, and not 
3 * material nor iffuable (e). — Thirdly, Diftindt words of relation, 

10. Hen. 4 pi. 2. GodH. 423. Markham’s Cafe, cited in Arthur Legat’s Cafe, jo. Rep.— 
(a) xi. Edvt. 4. pi 49. 33. Hen. 7. pi. 6. 36. Hen. 8. pi. 4. and 38. Hen. 6. pi. 37, 

$• £•**>• 4 * pb IJ» n, Lane,} 11. 4. Co. 54. i, Bulitr, 4. 

in 
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in the king’s grant, are good to pafs away any thing (a).-— 
Fourthly, When the king’s grants are upon a valuable con- 
fideration, they lhall be conftrued favourably for the patentee, for 
the honour of the king (£). Then he applied all thefe rules to 
the cafe in queftion, and prayed judgment. 


ThbKin« 

againft 
THE Brstror 
OrRoCHFiTER, 
&C. 

(a) Dyer, 350. 


Maynard, Serjeant , argued afterwards againft the palling of 9* c ^ 2 +* 
the advowfon. He faid, thofe two deferiptions of the advowfon, 
viz. te belonging lately to the Archbifljop of Canterbury and f« DcQuo W * *" 
“ formerly to the Abbot of Gray-church f are coupled together « Warranto.’* 
with a conjunctive “ etf fo that both muft be true. So here is a 2. Inft. 446, 
falfity in tne firft and material part of the grant, viz. the deferip- 417 - 
tion of the thing granted. Though the advowfon of Leyborn be M^°n , s cf>fe ,n 
named, yet it is fo named, as to be capable of a generality; for io ^co. b$.t! 
there may be more advowfons than one belonging to that manor. 

This falhty goes to the title of the church. No fubfequent words 
will aid this mif-rccital; for the defeription of the thing granted 
ends there. The following words, “ adeo plene y &c.” and what¬ 
ever comes after, do but let out how fully and amply he Humid 
* enjoy the thing granted; and being no part of its defeription, g> p|_ 2# 
cannot enlarge it or make it more certain. _ ’ ‘ 

*[197] 

(e ) Bacon’s 
Elements, 96. 

The cafe of the Queen v. Lewis, 1. Leon. 120. Veritas nominis tallit errorem A monflrationis. 
29. Edw. 3. pi. 7, 8. 1. And. 148. Plowd. 192. 2. Co. 32. Poph. 60. 10. Co. 113. 

,19. 3. Fitz. “Grants,” 58. 10. Hen. 4. pi. 2. Sir John L’EItrange’s Cafe. Markham’s 

Cafe, 10. Co. in Arthur Lcgat’s Cafe. Cro. Car. 548. Ann Needler’s Cafe, in Hob. 9. Hen. 6. 
pi. i2. Bro. “ Annuity,” 3. Baker v. Bacon, Cro. Jac. 48. and Bozoun’s Cafe, 4. Rep. 
6. Co. 7. Cro. Jac. 34. 1. Leon. 119,120. 2. Roll. “ I’rerog. le Roy,” 200. 8. Co. 167. 

21. Edw. 4. pi. 46. 8. Co. 56. Roll. “ Prerog.” 201. 10. Co. 64. 9. Co. the Earl of Salop’s 

Cafe. Co. Lit. 121. b. Moor, 421. 2. Roll. 125. 


Turner, Serjeant , contra , cited the books named in the 
margin (c). 


The Court, this Term, gave their judgment, that the advow- 
fon did well pafs. In this grant there are as large words, and the \ R o°' Re °‘ 3 ’ 
lame words that are in IVbiJller’s Cafe (d) y and the king is not i.Ro. Abfis^," 
here deceived, neither in the value nor in his title. And judg-252.350. 
ment was given accordingly. 


Furnis againft Waterhoufe. Cafe 29. 

A SUPERSEDEAS was moved for, to ftay proceedings upon a Th t grand cap* 
grand cape in dower, quia erronice emanavit , Becaufe the AiaMbe fuper. 
return of the fummons was not after fummons , according to the fed ; 5d » ,f t,ic 
ftatute of 31. Eliz. c. 3. the words of which ftatute are, “ that [ummons'bc 
after every fummons upon the land, in any real a&ion, four- contrary to 
ct teen days notice, at the leaft, before the day of the return thereof, 31. Elm. c. 3, 
<c proclamations of the fummons lhall be made on a Sunday , &c. Port. 248. 

** at or near the moft ufual door of the churches or chapel of that J ones > 7 * 

“ town or parifh where the land, whereupon the fummons was 6 j 
<c made, doth lie, and that proclamation, fo made, (hall be return- Sai ^ 21 g f 
ed together with the names of the fummoners.” *17. 

Secondly, 
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FvRmt Secondly, The land lieth in a vill called Heriock , and the 
return is of a proclamation of fummons at the parifli-church of 
ATMHovis. jf a /jf ax . an( j j t d oes not a pp car that the land lies within that 

parifh. 

Thirdly, The return is, u proclamari feci fecundum formam 
iC Jlatuti and it is not returned to have been made upon the 
land: Heb. 33. Allen v. Walter, 

The Court. Thefe were all held erroneous \ and the grand 
tape was fuperfeded* 


EASTER 
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Sir Francis North, Knt . Chief Juflice. 

Sir Robert Atkins, Knt. 

Sir Hugh Wyndham, Knt. 

Sir William Ellis, Knt. 

Sir William Jones, Knt. Attorney General. 
Sir Francis Winnington, Knt. Solicitor General* 



Naylor againjl Sharply, and other Coroners of the 
County-Palatine of JLancafter. 


* [ 198 ] 
Cafe 30. 


A MAN brings an a&ion of debt againft B. fheriff of the if, on a tapias to 
county-palatine of Lancajler , and fues him to an out- the county pala- 
lawry upon mefne procefs, and has a capias dire&ed to tir,e JLancafter, 
« the chancellor of the county-palatine,” who makes a pre- ^ ia . nccllor 
cept to the coroners or the county, being fix 111 all, to take his to t h e /* C oro- 
body, and have him before the king’s juftices of the court of nersofthecoun- 
common pleas, at IVeflminJler, fuch a day. One of the coroners ty, an action on 
being in fight of the defendant, and having a fair opportunity to a faire return of 
arreft him, doth it not: but they all return non cjl inventus , though 
he were eafy to be found, and might have been taken every day. t h e fix jointly. 
Hereupon the plaintiff brings an adlion on the cafe againft the although only 
coroners, and lays his action in Middlesex ; and has a verdidt of one oft hem omit- 

hundred pounds, 

quevre, In what county it mull be brought.-—S. C. Freem. 191. S. C, *. Mod. 23. Ante, 37. 
Hob. 209. Cro. Jac. 533. 8. Mod. 226. 239* 380. 10. Mod. 54. 69. 300. 1*. Mod. 

71. 322. 349. 371. 408. 494. Corny ns, 555. 1. Ld. Ray. *7*. 258. 1. Stra. 313. 2. Stra. 

son. 2. Term Rep, 238, 

Baldwin, 


Nayx.uk 

mgtiinji 
Sharply 
and Others. 


• [ >99 ] 


See i. Freem. 
♦io. 437« 
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Baldwin, Serjeant , moved in arreft of judgment, That the 
adlion ought to have been brought in Lancajter . He agreed to the 
cafes put in Bulwer’s Cafe (a)> where the caufe of action arifes 
equally in two counties ; but here all that the coroners do, fub- 
lifts and determines in the county-palatine of Lancafler j for they 
make a return to the chancery of the county-palatine only, and 
it is he that makes the return to the Court. He infilled upon the 
cafe of Huffe v. Gibbs (b). Secondly, He faid this adlion is 
grounded upon two wrongs; one, the not arrefting him when he 
was in fight; the other, for returning non eji inventus , when he 
might ealily have been taken ; now for the wrong of one, all are 
charged, and entire damages given. He faid, two fherifts make 
but one officer, but the cafe of coroners is different: each of them 
is rcfponfible for himfelf only, and not for his companion. 

Turner, Serjeant, and Pemberton, contra. * They faid, 
the adlion was well brought in Middlefex , becaufe the plaintiff’s 
damage arofe here, viz. by not having the body here at the day. 
They cited Buhver's Cafe (c) ; and Dyer 159. b. The chancery 
returns to the Court the fame anfwer that the coroners return to 
him, fo that their falfe return is the caufe of prejudice that accrues 
to the plaintiff here. The ground of this adlion is the return of 
non ejl inventus , which is the adt of them all. That one of them 
faw him, and might have arrefted him, and that the defendant was 
daily to be found, &c. are but mentioned as arguments to prove 
the falfe return. And they conceived an adlion would not lie 
againil one coroner, no more than againft one fheriff in London f 
York , Norwich , &c. But to the firft exception taken by Bald¬ 
win, they faid, Admitting the adlion laid in another county than 
where it ought, yet after verdidl it is aided by the ftatute of 16. 
& 17. Car. 2. c. 8. f. 1. “ if the venire come from any place of the 
tt county where the adlion is laid (d).” It is not faid, “ in any place 
of the county where the caufe of adlion arifeth.” Now this adlion 
is laid in Middlefex ; and fo the trial by a Middlefex jury good, let 
the caufe of adlion arife where it will. 

The Court. That flatute doth not help your cafe; for it is 
to be intended when the adlion is laid in the proper county, where 
it ought to be laid, which the words w proper county” imply. But 
they inclined to give judgment for the plaintiff upon the reafons 
given by T urner and Pemberton .—-Adjournatur ( e).. 


(«) 7. Co. 1. 

( 4 ) Dyer, 38. 

(r) 7. Co. x. Jenk. 311. 4. Leon. 
5 l * 

(</) But either party, netwithltanding 
this ftatute, was at liberty to ohje& to 
the default of hundredors ; and therefore 
it is directed by 4. & 5. Ann. c. 16. 


that every vtnWt fatiat Hi all be awarded 
from the body of the county in which the 
a&ion is triable.—See alio 1. Jac. i. 
c. 13.and24. Geo. 2. c. 18. 

(<) Judgment was given for the 
plaintiff. S. C. 1. Freem. 192. See 
alio S. Ci 2. Mod. g4* 


Keen 
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Keen againft Kirby. 


Cafe 31. 

was refolved in this cafe by the whole Court, First, if* copyholder 
That if there be tenant for life, the remainder for life, of a co- in remainder 
pyhold, and the remainder-man for life enter upon the tenant for enler upon the 
life in poflfeffion, and make a furrender, that nothing at all pafleth difTeifor 

hereby; for by his entry he is a difleifor; and has no cuftomary and his furren _* 
eftate in him, whereof to make a furrender. der of the eftate 

is void. 

x. Roll. Abr. 504. 3. Leon. 2*1. S. C. Freem. 192. S. C. *. Mod. 32. S. C. Carter, 437. 

a. Danv. 199. 205. 4. Co. 32. 9. Co. 107. Cro. Car. *05. x. Sid. 360. t. Saund. 149. 

8. Mod. 352. 11, Mod. 18. 53. 68. 94. 12. Mod. 123. 378. 1. Ld. Ray. 630. 2. Ld. 

Ray. 1000. 1145. P rec * in Ch. 568. r. Stra. 452. x. Peer. VVms. 16. 280. 330.443. 781. 
3. Peer. Wnis. 9. 96. 283. 322. 358. See Faulkner v. Morfe, 3. Term Rep. 365. 

Secondly, That when tenant for life of a copyhold fufrers a * r 2Qq t 
recovery as tenant in fee, that this is no * forfeiture of his eftate ; ^ 

for the freehold not being concerned, and it being in a court-baron, foMife^uiftr' W 
where there is no cftoppcl, and the lord that is to take advantage recover> ; n the 
of it, if it be a forfeiture, being party to it, it is not to be refem- court baron, as 
bled to the forfeiture of a free-tenant: That cuftomary eftates tenant of thefee^ 
havfe not fuch accidental qualities as eftates at common-law have, J et * h,s ,s 
unlefs by fpecial cuftom. 

x. Roll. Abr. 508. Moor, 753. Co. Lit. 59. 4. Co. 23. a. 2. Mod. 33. 1. Term Rep. 738. 


Thirdly, That if it were a forfeiture, of this, and all other Tf a copyholder 
.forfeitures committed by copyholders, the lord only, and not any j° r 1 ‘* e comm,t 
of thofe in remainder, ought to take advantage.—And they gave lo^^and’noT 
judgment accordingly. he in remainder, 

(hall take advantage of it.—1. Roll. Abr. 500. 9. Co. 107. 1. Saund. 151. z. Mod. 33. 
z, Jones. 1S9. 3. Lev. 94. Pollex. 620. Lutw. 803. 3. Term Rep. 162. 

North, Chief Juft ice, faid, That where it is laid in the cafe of *• Ro11 * Abr. 
King v. Loder , Cro. Car. 204, 205. that when tenant for life of a * 6a * 
copyhold furrenders, &c. that no ufc is left in him, but whofoever 
is afterward admitted comes in under the lord; that that is to be 
underftood of copyholds in fuch manors where the cuftom war¬ 
rants only cuftomary eftates for life, and is not applicable to copy- 
holds granted for life^with a remainder in fee. Note. 


Anonymous. Cafe 32. 

A WRIT OF annuity was brought upon a prefeription againft An annuity be*, 
the re&or of the pariih-church of St. Peter in, &c. The de- by P r * fcr ‘P ,,on » 
fendant pleads, that the church is overflown with the fea, &c. fJn'of a church^ 
The plaintiff demurs. and it is no plea 

Newdigate, Serjeant , for the plaintiff. The declaration is churchVde-* 
good i for a writ of annuity lies upon a prefeription againft a par- ftroyed ; for it 
is due in refptft of the profits which arife from the tithe and glebe.—Co. Lit. 144. 344, 
t. Roll. Abr. 226. z, Bulft, 149. Poph. 87. Cro, Eliz. 810. Co. Ent. 49. a. 2. Leon. 13. 

foil. 
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Auonyuoys. fort, but not jgsinft an heir! i* 1 . H. A 152* Rajlall 32. The 
plea of the church being drowned, is not good: at bed: it is no 
more than if he had faid, that part of the glebe was drowned. It is 
not the building of the church, nor the confecrated ground, in re- 
fpeft whereof the parfon is charged, but the profits of the tithes 
and the glebe. Though the church be down, one may be prc- 
fented to the re&ory: 21. Hen. 7. pi. 1. 10. Hem 7. pL 13, 

16. Hem 7. pi. 9. and LutterePs Cafe ,- 4. Co. 86. 


Wilmot, contra. The parfon is charged as parfon of the 
church of St. Peter: we plead in cffe&, that there is no fuch 
* [ 201 ] church, *and he confeffeth it fa). We plead, That the church 
, . t £dw is fubmerfa , 0 brut a, &c. which is as much a diflolution of the rcc- 
pi. S3.* W 4 * t°ry, as the death of all the monks is a diflolution of an abbathy. 
Bro. Abr. It may be obje&cd, that the defendant has admitted himfelf reftor 

a 1. Edw. 4. by pleading to it. But I anfwer, First, An eftoppel is not taken 

pi. so. * .. — - “ 


jj. Hen. 7. 
pi. 49. 


notice of, unlefs relied on in pleading.— Secondly, The plaintiff 
by his demurrer has confefled the fa£t of our plea j by which 
means the matter is fet at large, though we were eftopped. 


The Court was clearly of opinion for the plaintiff. The 
(*) The Year, church is the cure of fouls (A), and the right of tithes. If the ma- 
Book 4. Edw. 3. tcr j a j fabric^ of the parifh-church be down, another may be built, 
Hobart, 153. anc * ou ght to be.—Judgment was given for the plaintiff. 

Moor, 900. x. Roll’* Rep. 451. anciently fevcrable. Selden’s Hiltory of Tithes, eap. 6. 3. 
cap. 10. 2* 


TRINITY 
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Vaughan agalnft Atwood and Others. Cafe 33. 

T RESPASS for taking away fome flefli-meat from the a eu/temtochufe 
plaintiff, being a butcher. The defendants juftify by two furveyorsto 
virtue of a cuftom of the manor of,&c. That the homage take care that no 
xifed tochoofe every year two furveyors, to take care that no un- u . n ^ vh ° lefom < 5,, 
wholefome victuals were fold within the precintft of that manor; withintheVe- 
and that they were fworn to execute their office truly for thefpace C in£ts of ama- 
of a year; and that they had power to deftroy whatever corrupt nor, with power 
visuals.they found expofed tofale; and that the defendants, being to dertr °y whac- 
chofen furveyors, and fworn to execute the office truly, examining 
the plaintiff’s meat (who was alfo a butcher), found a fide of findexpofed to 
beef corrupt and unwholefome, and that therefore they took it away fale, is good, . 
and burnt it, prout eis bene licuit , & c .—The plaintiff demurs. s. C. 2. Mod. 

North, Chief Juftice. This is a cafe of great confequcncc. Ante, 37.85. 
and feems doubtful. It were hard to difallow the cuftom, becaufe a. Danv. 431. 
the defign of it feems to be for the prefervation of men’s health : Cro * J ac * 555- 
and to allow it, were to give men too great a power of feizing and * 1 x * 
deftroying other men’s goods. There is an ale-tafter appointed Y?Uv. 96?’ 

8. Mad. *97. 11. Mod. 68. 98. 145, x6x. 168. a. Ld. Ray. 1x61. Cora. Dig. “Copyhold** 

(f. 6.). x. Term Rep. 124. ' 

at 



CkaPt** 

or 

SOO THWELt 
mgtiinfi 
The Ur. 
or Lincoln. 


* t *°5 ] 


Trinity Term, 27. Car. 2. In C. B. 

“First, Whether the grantors 'were within the ftatute of the 
13. Eliz. c. 10. which ena6ls, u that all leafes, gifts, grants, feoff- 
a meats, conveyances, or eftates to be made, had, done, or fuf- 
u fcred by any mailer and fellows of any college, dean and chapter 
“ of any cathedral or collegiate church, mailer or guardian of 
Cl any hofpital, parfon, vicar, or any other having either fpiritual 
“ or ecclefiaftical living, of any houfes, lands, tithes, tenements, 
“ or other hereditaments, being any parcel of the pofleflions of any 
“ fuch college, cathedral, church, chapel, hofpital, parfonage, 
41 vicarage, or other fpiritual promotion, or any ways apper- 
u taining or belonging to the fame, other than for the term of 
ct one and twenty years, or three lives, from the time as any fuch 
“ leafe or grant {hall be made or 'granted, whereupon the accuf- 
“ tomed yearly rent, or more, Ihall be referved, and payable yearly 
w during the faid term, fhall be utterly void and of none efle6l> 
<c to all intents, conftru£lions, and purpofes ?** 

Secondly, Whether a grant of a nfxt avoidance be retrained 
by the ftatute ? 

Thirdly, If the grant be void, Whether it be void ah initie , 
or when it becomes fo ? 

Fourthly, Whether the ftatute of the 13. Eliz. c. 10. {hall 
be taken to be a general law ? for it is not pleaded. 

Jones, Serjeant , for the first point, argued, That the gran¬ 
tors are within the ftatute : the words are “dean and chapter,** 
which, he faid, might well be taken leverally; for of this chapter 
there is no dean. If they were to be taken jointly, then a dean were 
not within this law in refpcct of .thofe pofleflions which he holds 
in the right of his deanry: but the fubfequent general words do 
certainly include them; and would extend even to bilhops, but 
that they are fuperior to all that are expreiled by name. 

The second point. He faid, the ftatute reftrains all gifts, 
grants, &c. other than fuch upon which the old rent is referved, 
Sic. He cited the cafe of the Dt.au of Hereford v. Ballard (a) y 
5. Co. the calc of Ecclefiaftical Perfons (b)> and the Earl of 
Sal ifb toy's Cafe (c ). 

The third point. He held it void ah initio ; it mufl be fo, 
or good for ever; for here is no dean, after v'hofe death it may 
become void ; as * Hunt v. Singleton (d) : the chapter in our cale 
never dies. 

The fourth point. He argued. That it is a general law, 
becaufe it concerns all the clergy: Holland's Cafe (*J, and Dum - 
par's Cafe {f)» * 

(a) Cro. Eiiz. 440. 5. Co. 15. (<) 4. Co. 75. Cro. EH*. 601. 

(£) 5. Co. 14. a. 4. Roll. Abr. 359. Moor, 542. > 

(r) 10. Co. 60. 5. Co. 3. (/) 4. Co. 120. b. Cro. Eli*. 8l5»_ 

{d) Cro. Eliz. 473. 5C4. 3. Co. 60. Co. £m. 684. 

Will mots. 
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WitLMOTB, contra, TheChait*! 

or 

North, Chief JuJlice , Atkins, Wykdham, and Ellis, Southweil 
Jujlices, all agreed upon the three points, as Serjeant Jones 
had argued. or 

Atkins, JuJlice, doubted whether the 13. Eliz. c. 10. were a 
generallaw, or not; but was over-ruled. 

They all agreed, that the adtion fhould have been brought 
againft: the patron, as well as againft: the ordinary and the incum¬ 
bent ; but that being only a plea in abatement, the defendant has 
waived the benefit thereof by pleading in bar. And judgment 
was given for the plaintiff, niji caufa , &c. 

Atkins faid, he thought the cafe of Hunt v. Singleton * hard 
cafe j confidering, that the dean and the chapter were all perfons 
capable; that a grant fhould hold in force as long as the dean 
lived, and determine then. He thought, they being a corporation 
aggregate of perfons who were all capable, that there was no 
difference betwixt that cafe and this. 

•Ellis (aid, That in Lloyd v. Gregory (a), reported in Jones , 
it was made a point; and that Jonhs, in his argument, denied the 
cafe of Hunt v. Singletan (Z>). He faid, that himfrlf and Sir 
Rowland Wainscott reported it, and that nothing was faid 
of that point; but that Lord Coke followed the report of 
Bridgeman, who was three or four years their puifne , and that 
he miffook the cafe. 

(«) 1. Jones, 405. Cro. Car. 50a. (fi) Cro. Eliz. 473. 564. 3. Co. 60. 


Mil ward againft Ingram. 

T HE plaintiff declares in an aftion on the cafe upon a 
quantum m^uit for forty {hillings, and upon an indebitatus 
ajfumpfit for forty {hillings likewife. The defendant acknow¬ 
ledged the promifes; but further fays, that the plaintiff and he 
accounted together for divers Turns of money; and that upon the 
foot of the account, the defendant was found to be indebted to the 
plaintiff in three {hillings, and that the plaintiff, in conhderation 
that the defendant promifed to pay him thofe three {hidings, dif- 
eharged him of all demands. The plaintiff demurred. 

The Court gave judgment againft * the demurrer First, 
They held, that if two men, being mutually indebted to each other, 
do account together, and the one is found in arrear fo much, and 

difeharge him of ail demands.*—S. C. 2. Mod. 43. S. C. t. Freem. jg 5. S. 
PolL aio. 262. Raym. 449. j. Jones, 158. Cro. Jac. 620. Cro. C.t. 384, 
1. Sid. 177. 293. 3. Lev. 238. Ray. 42. 12. Mod. 517. 537. Fitzg, 20a. 

j. Ld. Kay. 235. 664. 680. i.Cum.Dig. “ AflumFlu” (G.). 


Cafe 36* 

To an aQion oil 
the cafe upon 4 
quantum meruit 
and an indebita¬ 
tus ajfumpfit the 
defendant may 
plead infimul 
conputajfent | 
and that in 
confideration of 
paying the value 
the plaintiff 
promifed to 

* [ 206 ] 

C. Sayer,a 4 v 
2. Leon. 2x4. 

. Ceroyns, 98, 


these 
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MtLWAXD 

againft 

ImgraM. 


there be an exprefs agreement to pay the fum found to be in ar- 
rear, and each to {land difeharged of all other demands; that this 
is a good difeharge in law, and the parties cannot refort to the ori¬ 
ginal contracts. But North, Chief JuJlice, faid, If there were 
but one debt betwixt them, entering into an account for that would 
not determine the contract.— Secondly, They held alfo, that 
any promife might well be difeharged by parol, but not after it is 
broken, for then it is a debt. 


Cafe 37. 

A recovery of 
lands lying 
Within a liberty 
is good, alt ho’ 
they lie in two 
diftinA towns 
within the 
liberty. 

S.C. s. Mod. 47. 
tinder the name 
of Lever v. 
Hotter. 

Poft. 250. 
s. Vent. $2. 

> 41 . >7o. 
a. Vent, 31. 
Freem. 241. 
Cro. Jac. 574. 
Cro. Car. 269. 

3. Com. Dig. 
34 *. 

a.Bae.Ab. 544. 
Cruifeon Fines, 

S2$. 

■ Cruifeon Reeov. 
070. 

4 . Wiif. 116. 
Cowp. 35s. 


Jones againft Wait. 

■p* JECTMENT.— Shrewjbury and Cotton are towns adjoining: 
-*- J Sir Satnuel Jones is tenant in tail of lands in both towns : 
Shrewjbury and Cotton are both within the liberties of the town 
of Shrewjbury. Sir Samuel Jones fullers a common recovery of 
all his lands in both vills; but the pracipe was of two meffuages 
and clofes thereunto belonging (thefe were in Shrewjbury ), and 
of, &c. (mentioning thole in Cotton) lying and being in the vill 
of Shrewjbury , and the liberties thereof. 

The queftion was, Whether by this recovery the lands lying 
in Cotton , which is a diftin£t vill of itl'elf, not named in the re¬ 
covery, pafs or not ? 

Serjeant Jones argued againft the recovery, and he cited 
the cafes of Monk v. Butler (a), and Fadeley V. Eajlon (b). The 
writ of covenant, he faid, upon which a fine is levied, is a per- 
fonal a&ion; but a common recovery is a real adlion, and the 
land itfclf demanded in the pracipe . There is no precedent, he 
laid, of fuch a recovery. He cited the cafe of Baker v. JohnJan(c) t 
which, he faid, was a cafe in point, and rcfolved for him. 

But the Court were all of opinion, Thatthe lands in Cotton 
palled j and gave judgment accordingly.— Ellis, Ju/lice y faid, 
If the recovery were erroneous, at leaft they ought to allow of it 
till it were reverfed. 


(4) Cro. Jac. 574. a. Roll. Rep. ( 4 ) Cro. Car. 269. 27!. Codb* 
146. 175. 44 °* *• Jones, 30*. 

(e) Hutton, 206. 

* [ 107 ] 

Cafe 38. * Lampen againjl Kcdgewin. 

If judgment b« A N action in the nature of a confpiracy was brought by the 
giverTapinA2 71 plaintiff againft the defendant; in which the declaration 
c the faS&deney inefficient. The defendant pleaded an ill plea, but jude- 
ef his declare- ment was given againft the plaintiff upon the infufficiency of the 
tfon, the defendant cinnot plead this judgment to a fecond aftion for the fame caufe, although the 
mstty-be a nil eayiat infUad of an •«» Jin* tit.— S. C. s. Mod. 42. Cro. Jac 284. Brownl. 81, 
f. Cr.62. t. Cro. 545. 12. Mod. 91. 204.307. 316. 2. Wiif. 113. 3. Wilf. 240. 

declaration ; 
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declaration; which ought to have been entered, ct quod defert- 
“ dens eat inde fine die but by miftake, or out of defign, it a i 
was entered, quia placitum preedittum , in forma preedit a f u P e ~ 
u rius placifat. materiaque in eodem contenta , bon urn et fujpetens 
“ in lege exiJliU idea confideratum e/l per Cur. quod quer. 

€< nil capiat per billam. 9 * The plaintiff brings a new adtion, 
and declares right. The defendant pleads the judgment in the 
former a&ion, and recites the record verbatim as it was s to 
which the plaintiff demurred. And judgment was given for the 
plaintiff, niji caufa , c. 

North, Chief JuJlice. There is no queftion but that if a 
man miftake his declaration, and the defendant demur, the 
plaintiff may fet it right in a fecond a&ion: but here it is objected, 
that the judgment is given upon the defendant's pica. Suppofe ^ utt ’ 
a declaration be faulty, and the defendant take no advantage of 
it, but pleads a plea in bar, and the plaintiff takes iflue, and the ,. bi. R rp '. 309. 
right of the matter is found for the defendant; I hold, that in *. Bi. Rep. 831, 
this cafe the plaintiff (hail never bring his action about again; 3 * wilf - 3 ° 9 * 
for he is ejhpped by the verditft: or fuppofe fuch a plaintiff demur ^ c,om P* Fr * c * 
to the plea in bar; there by his demurrer he confeffeth the fait, 1 + ‘ 
if well pleaded, and this ejlops him as much as a verdidt would: 
but if die plea were not good, then there is no eftoppcl. And 
we mu ft take notice of the defendant’s plea ; for upon the matter, 
as that falls out to be good or otherwife, the fecond a&ion will 
be maintainable or not.— Tiie other Judges agreed with him 
. in omnibus. 


The record in this cafe cannot be found. Vide cafe of Sherborn v. Stapleton, 

H.C. P. »3. Geo. 3. n. 136. * £ 2Q g J 

* Prince againft Rowfon, Executor of Atkinfon. Cafe 39. 


T HE plaintiff declares againft the defendant as executor. 

The defendant pleads. That the teftator made his will, and 
that he the defendant, fufeepto fuper fe onere tejlamenti pradUt. 
&C. did pay clivers funis of money due upon fpecialties, and that 
there was a debt owing by the teftator to the defendant’s wife ; 
and that he retained fo much of the teftator's goods as to fatisfy 
that debt, and that he had no other affets. 


A defendantex- 
ecutor mud 
fhew, that he ia 
rightful execu¬ 
tor, to intitle 
him to retain 
a debt due to 
his wife ; for 
otherwife he 


The*plaintiff demurred, Becaufe for aught that appears the de- *ballhe intended 
fendant is an executor de [on tort , and then he cannot retain for ^"y**^** r 
his own debt: the plaintiff naming him in his declaration “ ex- * 

<c ecutor of the teftament of, &c.” will not make for him, for ' * c *‘ ' Slu 

that he does of neceifity; he cannot declare againft him any y e iv. 177. 
Other way. 1*. Mod. 441, 


471. 

And of that opinion was all the Court, vise, that he ought 10. Mod. 496. 
to entitle himfelf to the executorfhip, that it may appear to the *• Str »- I,oS * 
Court that he is fuch a perfon as may retain.—And accordingly *• P« r -Wm« f 
judgment was given for the plaintiff. 3?i\Wnis. ,8? 


<MM the 30. Car. %. c. 7. made perpetual by 4. te 5. WilL Sc Mary, c. 24. 
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z. Term Rep. 
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* [ 209 ] 

Cafe 40. * Smith a?ainft Tracy. 

Children of the A MAN dies, leaving iffue by two feveral venters-, viz . by 

half blond fa all the firft three Tons, and by the fecond two daughters. One 

fliare under the ^ A. of the Ions dies inteflate j the elder of the two furviving 

' £ atu “°fdiitri- brothers takes out adminiiiratlon ; and Sir Lionel Jenkins, 

ai^CaV & Judge of the prerogative court, would compel the adminiftrator 

( c . ia . wiih to make diftribution to the fillers of the half-blood. He prayed 

' children of a prohibition:—but it was denied, upon advice by all the 

tbe wbolt blood. Judges ; for that the filler of the half-blood, being a-kin to the 

S, C. 2. Mod. inteftate, and not in reniotiori gradu than the brother of thewhole 

*° 4 ; blood, muft be accounted in equal degree. 

S* Ci. z • E(j. 

Abr. 24.9. S. C. 2. Lev. 173. S. C. j. Vent. 307. 316. 333. S. C. *. Vent. 317, 
S. C. ». Jones, 93. S. C. 3. Keb. 601. 620.66-). 730.776.806. 831. S. C. 1. Freem. 288. 294. 
Zi Lev. 73. a. Jones, 93. Fitzg. 126. 285. 10. Mod. 442. 12. Mod. 409. 566. 619. 
0 Gilb. Eq. Rep. 74. 184. 204. Comyns, 3. 87. Abr. Eq. 249. x. Show. x. Show. Pari. 
Caf. 108. 1. Vernon, 403. faid to he fettled ever (inccthis cafe ; and that before they ufed to give 

half a (hare to one of the half-blood. 2. Vern. 124. 1. Peer. Wms. 25. z- Peer. Wmi. 344. 

440. 446. 3. Peer. Wins. 40. 49. 102. 125. 194. 1. Ld. Ray. 571. x. Vezey, 156. 333* 

3. Wi.f. 379. 


See 21. Hen. 8. e. 5. f. 3. 22. & 23. Car. 2. c. xo. 29. Car. 2. e. 3. 

and the x. Jac. 2. c. 17. 

Anonymous* 
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Anonymous. 


Cafe 41. 


AN action was brought againft four men, viz. twoattornies An action A* 
^ and two folicitors, for being attornies and lolicitors in a caufe mplieiaat proper* 
againft the plaintiff in an inferior court, falfo et malitiofc knowing ^t^on-'ar* 
that there was no caufe of action againft him : and alfo, for that t^rney for* firing 
they fued the plaintiff in another court, knowing that he was an another in an in¬ 
attorney of the common-pleas, and privileged there. ferior court, or 

Per totam Cur i am. There is no caufe of action. For put retainer 0™ cli! 
thccafeasftrongasyou will : Suppofea man be ret ained as an attor- ent, although he 
ney to fue fora debt which he knows to be releafed, and that himfelf kn?w there was 
were a witnefs to the rcleafe ; yet the Court held, that the action no caufc °* ac ' 
would not lie j for that what he does, is only as fervant to ano- non ‘ 
ther, and in the way of his calling and profeflion. And for fuing Rcp * 

an attorney in an inferior court; that (they laid) was no *caufe , * 

ofatSlion: for who knows, whether he will infift upon his pri- | 210 J 
vilege or not ? And if he does, he may plead it, and have it al- *• Mod * 3©<»• 

lowed. 5. Mod. 349. 

405. 

C. Med. 30. to . 137. 169. 1S5. 264. 10. Med. 41. 45. *63. 12. Mod. 4, Free. In 

Cii. 149. 3. Peer. Wins. 104. 2. Bl. Rep. S Ccj . 


Fits and Another agahtjl Freeftone. Cafe 4 2 * 

TN an action grounded upon a promife in hnv y payment before On a fpedal 
the aition brought is allowed to be given in evidence upon non P ,cmi J e ‘he de- 
affumpfit. " But where the action is grounded upon a fpecinl pro - T U< i! b . e 

mijc , there payment, or any other legal dilcharge, mult be pleaded. a n implied pro- 
mife it may be given in evidence on the general irfhe.—Ante, 206. March, joo. Allen, 29. 
Comyns, 373. 6 . Med. 131.— Per Hoi.t, Chief Jujiice. There is no fucli thing as a promife in 

law. Bui foe the cafe of Bedford v. Claike, 2. Sid. 235. and Gilbert’s Law of Evidence, LofFl’a 
fgdit. 385.404. Strange, 64S. i.Com, Dig. “ Alfumplit’* (H 8.). Bull. N. F. 129. 145. 


Bringloe againft Morricc. 

T RESPASS for immoderately riding the plain¬ 
tiff’s mare. The defendant pleaded. That the plaintiff 
lent to him the laid marc, ct lie anti am dedit cidnn equitare 

upon the laid mare; and that by virtue of this licence the de¬ 
fendant and hi* fervant altenuitim had rid upon the mare. The 
plaintiff demurs. 

Ser je ant Skip with, for the plaintiff'. The licence is per- 
fonal and incommunicable; as 12. lien. 7. pi. 25. 13. Hen. 7. 

pi. 13. ; the Ducbcfs of Norfolk* s Cafe , 18. Rdw. 4. pi. 14. 

Serjeant Newdigate, contra. This licence is given by 
the party, and not created by law, wherefore no trcfpafs lieth: 
8. Co. 146, 147. 

The Court. The licence is annexed to the perfon, and 
cannot be communicated to another: for this riding is matter of 
plcafmre.— North, Chief JujUce, took a difference, where a cer- 

P 4 tain 


Cafe 43. 

If - 4 . lend hit 
horfe to B. to 
ride to a parti¬ 
cular place, J?. 
cannot give li¬ 
cence to another 
to ride ; but if 
he hire thehotfe, 
he may let ano¬ 
ther ride it. 

S. C. 3. Salk. 

27 z. 

2. Stra. 787. 

2. Ld. Ray. • 

795 ' 9 * 3 - 9 > 6 » 
s. Term Rep. 
166. 
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BtureLos Cain time is limited for the loan of the horfe, and where not. fn 
•pin/t t )ie firfl cafe, the party to whom the horfe is lent, hath an intereft 

Hokaici. the horfe during that time, and in that cafe his fervant may ride, 

but in the other cafe not. A difference was taken betwixt hiring 
a horfe to go to York* and borrowing a horfe: in the fxrft place 
the party may fet his fervant up 5 in the fecond not (a), 

(a) The obje&ion was, that the ide* good ; tie taking being the git, and the 
Cendant pleaded licence for the taking, riding only aggravation of the trefpaf*. 
but gave no anfwer to the immoderate S.C. 3. Salk. 271. 
riding j and the Court adjudged the plea 


TRINITY 
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* Brook againfi Sir William Turner. Cafe 44. 


A MAN, upon marriage, covenanted with his wife’s relations 
to let her make a will of fuch and fuch goods: (he made 
* a will accordingly by her hufband’s confcnt, and died. 
After her death her will being brought to the prerogative court 
to be proved, a prohibition was prayed by the huiband upon this 
fuggeftion, That the teftatrix was foemina viro cooperta, and fo 
difabled by the law to make a will.— Per Curiam. Let a pro¬ 
hibition go, nifi cauja , & c. 

North, Chief Jujiice. When a queftion arifes concerning 
the jurifdi&ion of the fpiritual court, as. Whether they ought to 
have the probate of fuch a will ? Whether fuch a difpofition of a 
personal eftate be a will, or not ? Whether fuch a will ought to 
’ e proved before a peculiar^ or before the ordinary? Whether 
1y the archbiihop of one province, or another, or both ? and, 


r' 

t 


A wife, by the 
confcnt of her 
huiband, may 
make an appmnu 
mint in the na¬ 
ture of a mill , 
but the fpiritual 
court cannot try 
the fad, whether 
a huiband hat 
given hit wile 
fuch a power | 
and therefore,on 
a fuggettion that 
a teftatrix waa a 
married woman, 
the fuperior 
courts will pro¬ 


hibit the prerogative court from granting a probate.—S. C. *. Mod. 170. S. C. 3, Keb. 614. 
Bitz. “ Devifc’’ 28. x. Roll. Abr. 608. Cro. Eiiz. 17. Cro. Car. 219. 376. 2. Danv. 51a. 
Moor, 339. 2. And. 92. 1. Roll. Abr. 912. Hob. 17. N. Lutw. 10. 11. Mod. j,r. 

t. Vern. 244. 408. 2. Vern. 329. Prec. in Chan. 44. 84. 255. 2. Peer. Wms. 8a. GiU» f 

pev. xx. a. Sira. 891. xxix.xx{8, x. Salk. 313. 2. Bl. Com, 498. 


What 
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Biook 

agdinjl 

S11 William 
7 vkmxa. 


What fhall be bona netabilia (a) ? in thefe and the like cafes, 
the common law retains the jurifdi&ion of determining. There is 
no queftion, but that here is a good furmife for a prohibition; to 
wit, that the woman was a perfon difabled by the law to make a 
will: the hufband may by covenant depart with his right, and 
fufter his wife to make a will, but whether he hath done fo here 


or not, fhall be determined by the law : we will not leave it to 
their decifion; it is too great an invafion upon the right of the 
hnfband, In this cafe the fpiritual court has no jurildi&ion at 
all i they have the probate of wills, but a feme covert cannot 
make a will: if lhe difpofeth of any thine by her hufband’s con-, 
fent, the property of what lhe fo difpofeth, pafleth from him to 
her legatee, and it is the gift of the hufband. If the goods were 
given into another’s hands in truft for the wife, ftill her will is 
but a declaration of the truft, and not a will properly fo called : 
but of things in action, and things that a feme covert hath as exe- 
• [ 212 J cutrix, lhe may make a will by her * hufband’s confent; and fuch 
a will being properly a will in law, ought to be proved in the 
fpiritual court.—In the cafe in queftion a prohibition was grant¬ 
ed ( b). 


(a) Sed vide lo. Mod. *72. and 
S.'k. 547. 

(*) See S. C. 2. Mod. 170. where it 
is faid, that the party was ordi-nd to de¬ 
clare in prohibition, and a trial !r :d at tire 
bar of the comr. But it f. e ns to be fet¬ 
tled, by the Cufcof Jcnkinv. W hitchoufc, 
1. Burr. Rep. 43 r. ;h it r!;t ►.(.< lcli.rnic.ii 
torn has not jorifciiftlr.r or, ih.- nuritfon. 
Whether a hu/band ha- given his wife a 
power to m ike an «/ faintmt-nt ? but that 
that fa£i. if rlifpnted, innft be. afeertaintd 
by ths common law, and then t:ie cccle- 
fiaftical court may grant a prebuti, or 


rather adminiftration with thepsper an* 
noted, which ctcates the appointment; 
for by thecafe of Stone w. Forfyth, Dougl. 
707. it mult be proved in the fpiritual 
com 1 before it can be given in evidence. 
S e.ilfo Fmiplacev. Grige:, 3. Brown’s 
Rep. Chan. 8. that when pet Corral pro¬ 
perty is '<ivtn to a feme covert to her 
pie and fe par ate ufc , fhu may difpofe of 
it by will, without the ajjent of her 
hufband ; but the probate mull be pro. 
duced to juftify the payment of the mo¬ 
ney. Cothayv. Sydenham, 4. Brown’s 
Rep. Chan. 391. 


' Cafe 45. 


ago.}>fi the Hamburgh Company. 


Tfee goads ar.d 
itkts of A COH- 
roRATiOM are 
liable to for tig* 
attachment, by 
the curtom of 
London. 

ft-C .Freem.4C7, 
I. Ro. Ab. 5<4. 
Cm. Eliz. >86. 
598. 

Carth. *5. 
Latch. 208. 


npIIE plaintiff brought an action of debt in London again# tlie 
Hamburgh Company , who not appearing upon fummons, 
and a nihil being returned againft them, an attachment was granted 
to attach debts owing to the Company, in the hands of .fourteen 
feveral perfons: by certiorari the caufe was removed into this, 
court j and. Whether a procedendo fhould be granted, or not ? 
was the queftion, 

Goodfellow, Baldwin, and Barrell, Serjeants-) argued. 
That a debt owing to a corporation is not attachable, 

Maynard, Serjeant) and Scroggs, contra. 


* ’ * 9 ‘ The Court.— We are not judges of the cuftoms of London^ 

nor do we take upon us to determine. Whether a debt owing to a 
corporation be within the cuftom of foreign attachment , or not ? 
This we judge and agree in, that it is not unreafonable that \ 

Corporation’s 
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teponitien's d^ts ihould be attached: if we had judged the cuf- *-—•*-**. 
tom unreasonable, we could and would have retained the cauie; againft 
for we can over-rule a cuftom, though it be one of the cuftoms Ha „ 
of London that are confirmed by aft of parliament, if it be againft company. 
natural reafon (a). But becaufe in this cuftom we find no fucb 
thing, we will return the caufe (£). Let them proceed according to 
the cuftom, at their peril. If there be no fuch cuftom, they that are 
aggrieved may take their remedy at law. We do not dread the 
confequences of it. It does but tend to the advancement of juf- 
ttce. 

By North, Chief Juftice^ Wvndham and Ellis, Jufticer y 
At kin 8 aberat , a procedendo was granted accordingly. 


(a) The euftoms of London are con. was certified by Starkey, Recorder, 
firmed by 9. Hen. 3. c. 9. and the in the zzd year of Edward the Fourth, 
7. Rich. 2. e. 37. ; bu: this is intended x. Roll. Abr. 554. ; and therefore the 
of euftoms not repugnant to law. Court mu ft take notice of it ; DougJ. 
2. Inft. 20. 4. Inft. 250. Cro. Eliz. 380. 3. Wilf. 297. 2. Bl. Rep. 834 ; 

#89. 1. Sid. 288. but there is no mention that this cuftom 

(A) The cuftom of foreig* attachment extends to corporations. Cro. Eliz. 186. 


Anonymous. 


•[*13] 

Cafe 46. 

T)ER CURIAM. If a man is indifted upon the ftatute 3. Jac. Conformity it a 
4 1. c. 5. f. 11, 12. of recufancy, conformity is a good plea* good plea to an 

but not, if an aition of debt be brought. indirtment for 

recufancy. 

Raym. 339. 465. 2. Jones, 187. 1. Roil. 93. 2. Bulft. 324. 2. Show. 331. 8. Mod. 43. 

381. j. Ld. Ray. 243. 1. Hawk. P. C. 30. 


Parten and Bafeden’s Cafe. 

*DARTEN brought an aft ion of debt, in this court, againft the 
teftator of Bafeden, the now defendant; and had judgment; 
after whofe death, there was a devajiavit returned againft the 
defendant Bafeden , his executor : he appeared to it, and pleaded ; 
and a fpecial verdift was found to this effeft:: 

The defendant, Bafeden , was made executor by his will, and 
dwelt ixj the fame houfe in which the teftator lived and died; and 
before probate of the will he poflefi'ed himfelf of the goods of the 
teftator, prized them, inventoried them, and fold part of them, 
and paid a debt, and converted the value of the refidue to his own 
ufe ; afterwards, before the ordinary he refufed, and upon his re- 
fufal, a Hmi ni ft ration was committed to the widow of the de- 
ceafed. 

The queftion was. Whether or no the defendant fhould be 
charged to the value of the whole perfonal eftate, or only for as 
much as he converted ? 

Vaugh. 182. 12. Mod. 441. 471. ». Peer. Wins. 145. 3. Peer. Wms. 25*. 

Rep. 97. 597. 


Cafe 47. 

If a perfonnamed 
in a will executor 
before probate, 
polFeftes himfelf 
of the goods of 
the teftator,pays 
a d-.br, converts 
the refid ue, and 
then refutes to 
take out a pro* 
bate ; an admi- 
niftration grant* 
ed to the widow, 
on this refufalj 
is void } for ha 
continues an ex¬ 
ecutor dir fon tort, 
and is liable in 
debt to the crc« 
ditors of the de«. 
ceafcd. 

5. Mod. 136.. 
337. 2. Term 


Baiuiell, 
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PaETZK AV9 

Imimm'i 

Cask. 


*1214] 


t)owi *76. 


Barrell, Serjeant , argued. That he ought to be charged 
for the whole $ Becaufe, first, He is made executor by the wit!; 
and he is thereby compleat executor before probate, to all intents 
but bringing of anions. Secondly, He has poffeflion of the 
goods, and is chargeable in refpedt of that.'' T hirdly, He caufed 
Some to be ibid, and paid a debt; which is a fufficient adminiftra- 
tion. There is found to difeharge him, first, His refofal be¬ 
fore the ordinary. But that being after he had fo far intermeddled, 
avails nothing: Henjloe’s Cafe , 9. Co. 37. An executor de fin 
tort , he confefted, fhould not be charged for more than he con¬ 
verted j and ihall difeharge himfelf by delivering over the reft to 
the rightful executor. But the cafe is * different of a rightful 
executor, that has taken upon him the burthen of a will. The 
fecond thing found to difeharge him, is the granting of adminif- 
tration to another ; but that is void, becaufe'he is a rightful ex¬ 
ecutor that has adminiftered j in which cafe the ordinary has no 
power to grant adminiftration: Hob . 46. Keble v. OJhaJion. The 
third thing found to difeharge him, is the delivery of the goods 
over to the adminiftrator; but that will not avail him, for himfelf 
became /efponfible by his having poiTeffion, and he cannot difeharge 
himfelf by delivering the goods over to a ftranger, that has no¬ 
thing to do with them. If it be obie&ed, that by this means two 
perfons will be chargeable in refpedt of the fame goods 5 I anfwer. 
That payment by either difeharges both : Cro. Car. 88. Whitmore 
v. Porter. 


%. Lev. 55. 90. The Court was of opinion. That the committing of admi- 
**Lev t niftration, in this cafe, is a mere void a&. A great inconvenience 
186. 305. would enfue, if men were allowed to adminifter as far as they 

>. Sid. »8o. would themfelves, and then to fet up a beggarly adminiftrator ; 
* 9 ? J 7 ** they would pay themfelves their own debts, and deliver the refidue 
a *Ro? nd 148 c ^ ate to one that is worth nothing, and cheat the reft of the 

Ante, 6»! 9 * creditors. If an adminiftrator bring an a&ion, it is a good plea* 
s. Stra. 918. to fay, That the executor made by the will has adminiftered* 
v. Peer. Wms.8. Accordingly judgment was given for the plaintiff, 

43.49. 767. 3. Peer. Wms. 183. 151, 


Cafe 48. Major and Stubbing againft Birde and Harrifon. 

A pica in abau- "D ESOLVED, That a plea may be a good plea in abatement , 
mart is good, A though it contain matter that goes in bar. They relied upon 
although it con- the cafe in the Year Book 10. Hen . 7./»/, 11, which, they 
~" r was a ca ^ e in point, and SalJtell v. Skelton , 2, Poll. Rep . 64. 

S.c.Freem.zo8. And judgment was given accordingly, 

5 . C. z. Mod. 63. 5. Mod. 131. 146. 6. Mpd. 102. j. Sid. 189. j. Show. 4. x. Lev. 3x3. 

Moor, 69,. ). Saund. 128. ,o. Mod. ixz. 19*. 8. Mod. 43. xz. Mod. 503. x. Ld. Ray, 

728.337. 393. 694. a. Ld. Ray.azot. 4. Bee. Abr. 50, 


TRINITY 
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Cafe i. 


N ORTH, Chief Juftiee. If there are accounts between A 

two merchants, and one of them become bankrupt, the yr rt offhigdebt y 
courfe is not to make the other, who perhaps upon (fating againfthiibank- 
the accounts is found indebted to the bankrupt, to pay the whole rupt debtor, and 
that originally was intruded to him, and to put him for the re- 
coveryof what the bankrupt owes him, into die fame condition j t n,aiiha^S» to 
with the reft of the creditors; but to make him pay that only be. 
which appears due to the bankrupt on the foot of the account; Ante, 93. 

10. Mod. 4$£. 

la. Mod. 446. Fits,. aSa. a. V«m. aoi. 4*8. Abr. Eq. 55. a. Ld. Ray. 871. 
a. Stra. 995.1157. 1. Paer. Wm». ajS. a. Peer. Wm». 500. 3. Peer. Wms. *3. a;. 405.40S* 
2* Atk. no. 


otherwife 
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Amontmoi?'* otherwifc it will be for accounts betwixt them after the time of th« 
other's becoming bankrupt, if any fuch were («). 

(«) By the 5. Geo. 1. c. 30. f. 28. mutual debts, becaufe, as the debtor 
** Where it {hall appear to the commif- could have no attion againft the *Jfgnets w 
« that there has been mutual credit there were not mutual remedies. Real 

“ and mutual debts between the bankrupt v. Larkin, 1. Wilf. 155. But in a 
*« ai ! d any other perfon previous to the later cafe the Court feemed to impeach 
«* bankiuptcy. one debt may be fet this decifion, as againft the general prin- 
“ againft another 5 and what lhall ap- ciples of law, juftice, and good fenfe. 

*« pear to he due on either fide, and no Ridout v. Brough, Cowp. *35. ; and 
more, rtiallhe claimed at paid on either it is now held, that a defendant may fet 
“ hde lefpectivcly." And by the off a debt due to him from a bankrupt j 
C.co. 2. c. ZZ. anj S. Geo. 2. c. 24. for the aftgnees are to be confidered as 
it j, enafted, “That when there are the bankrupt. 1. Cooke’s B. L. 2d edit. 

“ imiruil debts between <* plaintiff or 575* See alf«i Lock v. Bennet, 2. Atk. 

“ t/rf-Kikint one debt may be fet ag.iinll 49. 2. Stra. 1234. 1. Atk. 119. 126. 

“ the other, and either pleaded in bar 231. 237. 3. Atk. 691. 1. Vezey, 

“ or given in evidence on the general 37 5* 1. Peer. Wms. 326. Dougl. 

“ iffuc at the trial.” It was decided, 97.104* 407. 1. Term Rep. 112.285. 

however, that theft: ftatutes could not The cafes of trench <0. Coy, Cook’s 
be pleaded by a debtor to a bankrupt in B. L. 577. and Parker v. Carter, 
ail adtion againlt him by the affignees } Cooke's B. L. 5S9. 2. Term Rep. 476. 

for as between them there could not be 3. Term Rep. 435. 507. 


Cafe 2. Wing again]} Jackfon. 

Rn adlion of 'T'RESPASS, quare vi et armis the defendant infultum fecit upon 
trefpafs on the X the plaintiff, was brought in the county-court: and 
county court, but judgment there given for the plaintiff. — But it was reverfed here 
not trefpafs vi et upon a writ of j alfe judgment, becaufe the county-court, not 
armis, being a court of record , cannot fine the defendant, as he ought to be 

x.Ro. Ab. 543. if f he caufego againft him, Becaufe of the vi et armis in the de¬ 
ft. Lev. 93. cJaration ; but an a&ion of trefpafs without thofe words will lie in 
ft.Hawk.p.c.5. thg county-court well enough. 

* [ 216 j 

Cafe 3. * Anonymous. 

fTithe of cattle A VICAR libelled in the fpiritual court for tithes of young cattle ; 
onwaflegrounds ** an j f urm jf C( ] J that the defendant was feifed of landr in Middle - 
tf,c%rfoniiftiie^ Xt wnic ^ P ari ^ J he was vicar, and that the defendant had com- 
parifh in which n . lon 111 a g rcat wa/fe, called S edge more- Common, as belonging to 
the owner his land in Middlcfex , and put his cattle into the fiiid Common, 
dwells. J lie defendant prayed a prohibition , for that the land where the 

S. c. a. Danv. cattle went, was net within the county of Middle]ex. 

592.604. .. 

a. inft. 651. J* IRST, As for this, no prohibition was granted, becaufe 
s.ivii, 60. of that clnufe in 2. & 3. Edzv. 6. c. 13. whereby it is enabled, 
Glib. R*. Rep. “ That all and every perfon which hath or fhall have any beafts 
'* || or ot hcr cattle tithe able, going, feeding, or depafturing in any 

« u altc or ,5 on ‘ ,1,on t. r °und, whereof the parifh is not certainly 
u P ; >y their tithes for the increafe of the faid cattle, 

4t 111 . ia,d v,aftc or common, to the parfon, vicar, pro- 

« fhe , r r V P K K 0il f ry> ° v/ncr ’ ° r othcr th €ir farmers or deputies of 
v. £ ; h >. h ™l!^» to'vn, or other place where the owner of the 


An action 
trefpafs or 


'Th« 
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Secondly, The fame plaintiff libelled againft the fame defen¬ 
dant for tithes of willow-faggots ; who l'uggefls, to have a prohi¬ 
bition, the payment of two-pence a year to the re&or for all 
tithes of willoiv .— The Court held, that a modus to the re&or 
is a good diichargaagainft the vicar. 

Port. 229. Yelv. 86. Cro. Jac. 116. Winch. 2. 44. 1. Vent. 6i. 

2 . Peer. Wms. 522. x. Ld. Ray. 242. 


A vndkt to ther 
rrfltr is a good 
discharge freyn 
tithe againft tha 


vicar. 


Ante, 50. 
Comyn s, 6jj. 


Thirdly, The fame plaintiff libelled alfo for tithes of Jheep. Sheep fed In 
The defendant, to have a prohibition, luggefts, that he took them 
in to feed, after the corn was reaped, pro melioratione agricultures pj r poko( 
infra terras arabiles ct non aliter .— T he Court held, that the manuring tha 
parfon ought not to have tithe of the corn and the Jheep too, which land are not 
make the ground more profitable, and to yield more. Per quod , tltheablc * 

fcV. b 7 * Poph.14x.if* 

3, Built. 238. 

x. Peer. Wms. 463. Ld. R a y. * a 9. * 

Ingram agabijl Tothill and Ren. Cafe 4. 

T> EPLEVIN. Trcvill leafed to Ingram for ninety-nine years, loan avo ry 
'if Joan Ingram his wife, Anthony and John Ingram his foils und * r I ! f l8 ^ fe £ ar 
fhould fo long live, rendering an heriot, or forty fhillings to the 'fhould fa 
lefforand his affigns, at the election of the ldior, his heirs and i on g iive, ren- 
affigns, after their feveral deaths [ucccjjive , as they are named in the deriog a heriot, 
indenture. Trcviil devifeth the reverfion. John dies, and then «*• 40s. after their 
Joan dies. The queftion was, * Whether or no a heriot were due feve ^ a ' deatlls ’^ 
to the devilee upon the death of foan r thlt the part5et 

The Court agreed, that the avowry was faulty, bccaufe it were alive at tha 
* does not appear thereby, whether Anthony Ingram was alive, or time of the 
not, at the time of the diftrefs taken; for if he were dead, the 
leafe would be determined. * £ 217 ] 

S. C. 2. Mod. 93. 281. S.C. 3.K,cb. 785, 829. S. C. 1. Vent. 314. S. C. 2. Lev. 210. Ante* 
63. Co. Lit. 43. 147. 471. Cro. Car. 314. Cro. Eli*. 32T, 5S9. 1. Show. Sj. t. Jones, 

300. 1. Sid. 437. 1. Vent. 91. 2. Saund. 164. 1. Lev. 295. N. Lutw. 203. 416. 1. Leon, 

a. 3. Co. 2. Plow. 193. 431. 3. Mod. 230. 4. Mod. 321. 6. Mod. 64. 12. Mod. 540. 

j. Salk. 356. See the cafe of Smartle v. PcnhalloW, 2. Ld. Raym. 994. Plowd. 3 1. Com* 
tig. “ Pleader” (C 66 .). 

North , Chief JuJiice. Though Anthony were alive , the A i ea fe referving 
devilee of Trevill could not di ft rain for the heriot, for that the rc- a heriot, or 40s. 
fervation is to him and his affigns; and although the election to atthedeflionof 
have the heriot of forty (hillings be given to the Icfior, his heirs 
or affigns, yet that will not help the fault in the refervation. nihfe^ n his" 

death.—-Co. Lit. 47. Owen, 9. Cro.Eli2.217. 2. Roll. Abr.450. 12.Co. 36. x.Vent. x6n 

Cro. Car. 290. 

Ellis, JuJiicc. There is another fault in the pleading; for it Pka’ing. 
is pleaded that Trevtll made his will in writing ; but it is not fuid y 
that he died fo feifed ; for if the eftate of the devilbr were turned 
to a right at the time of his death, the will could not operate 

•upon it. , 

Alfo 
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Baric* Alfb it is /aid. That the avowant made his ele&ion, and that 

Gwpk 30* the plaintiff' habuit notitiam of his election ; but it is not faid by 
whom notice was given.—For thefe caufes, judgment was given 
for the plaintiff. 

3 fu*re, If a he- It was urged, likewifr, againft the avowant. That no heriot 

J cou j ( | he due in this cafe, becaufe Joan did not die firft, but the 
A and C.fucttf- cour ^ e °f fucceffion is interrupted; and that a heriot not being due 
jht, whether it of common right, the words of refervation ought to be purfued. 
be dm if B. dies — But as to this the Court delivered no opinion. 

before A. and C. 

Cafe 5. Ognell againft Lord Arlington, Guardian of Sir John 

Jacob. 

Mates held by 'TPHE COURT, upon A trial at bar, delivered for law 
*hgit are within 1 to the jury. That if there be tenant by elegit of certain lands, 
*€*£. - and 7 if an< ^ a ^ ne he levied of thofe lands, and five years with non-claim 
«he lands be ex- pafe» the intereft of the tenant by elegit is bound, according to 
tended, may be Sajlyris Cafe ( a ); otherwife, if the land had not been atftually ex - 
barred by fine tended . Also, That if an inquifition upon an elegit be found, 
and nan-claim. anc j t h e party before entry has the poffellion, a fine, with non- 
A °Vent* claim, (hall bar his right; for before adtual entry, he may have 
x.Show! 36*40. eje&nient or trefpafs; and fo not like to an interejfe termini (b). 

x. Skin. *60. x. Ch.Caf. 268. Gilb. Eq. Rep. 17. jof. >1. Mod. 103. 21c. 12. Mod. 32. 
a. Vern 189. 368. 662. Abr. Eq. 2^6. x. Peer. Wms. 130. 520. a. Peer. Wins. X27. 146. 
3 . Peer. Wms. 310. 372. A naked fewer has been held not to be barred by a fine , becaufe fome 
of fate mu ft be devefted or gained by wrong to make a fine operate. WiUis v. Sherrat, in chancery, 
24 . February, 1 739, t\ported 1 . Atkins, 474. 


* 


l *>8 ] 


(a) 3. Co. 124. Cro. Jac. 60. 

(i) By 29. Car. 2 c. 3. I. 14. 8c 15. 
the day of the month, and the year, in 
which any judgment is figned in the courts 
at Wtftminfter, (kail be fee down on the 
tecord, and alfo be entered on the margin 
ol the roil; and fuch judgments as againft 
puiclinfors htm» fide for valuable confide- 
rations, of lands, tenements, or heredita¬ 
ments, to be charged thereby, (hail be 


judgments only from the time they are fo- 
figned. Alfo by 4. 8 c 5. Will. Sr Mary, 
c. 20. for the greater fecurity of pur- 
chafors, all judgments by confeflion, See. 
(hall be docketed ; and no judgment not 
docketed fhall afFeft any lands or tene¬ 
ments as to purchafors or mortgagees, 
or have any preference againft heirs, cxe* 
cutors, or adnuniftratori. 


Cafe 6 . * Barry againft Trebefwycke. 

Aparfon may TF a parfon have a penfton by prefeription, he may either bring 
the for a penjion 1 an a <£tion at the common law, or commence a fuit in the fpiri- 
d^heMn^he ° n * tua ^ court » hut if he bring a writ of annuity at the common* 
Spiritual court law, he can never after fue in the fpiritualjcourt, for that bis 
•ratcommon election is determined, 
law. 

*. Vent. 3. *65. *»o« x. Sid. 146. x. Keb. 513. 562. Cq . Lit. 146- a. Inft. 491, 
Cro. Eliz. 675. C10. Jac. 666. 12. Mod. *60. 397. 4x6. X. Pee*. Wms. 657. 660. 
*. Ld. Ray. 3*3. 579* x-Stra. 421. 


Wakeman 
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Wakeman a'gainft Blackwell. 


Calc 7. 


/''XUARE IMPEDIT. The defendant pleaded a recovery in if a common’ 
this manner, viz. That John Wakeman , grandfather to the rtcovcry be 
plaintiff^ was feifed in fee of the manor, to which, &c. and that pleaded, •* that 
a preecipe was brought againft one Prinne and Phi/pots , “ ad tunc 
tenentes liberi tenement /, if c.’* who appeared and vouched John „ p! UC :j>e\v2i% 
Wakeman , &c. and that this recovery was to the ufe of J. S. un- «> brought 
der whom the defendant claims. “ ag.iinrt Jt 

„ . ** ^ ■ adtunc 

Strode, for the defendant. It is not neccllary that the tenant, “ umnut nfa,i 
in a common recovery, fhould have a freehold, at the time of the t-nemo.ti ."cr 
purchafe of the writ; if he have a freehold at the time of the re- wi’.hout (hewing 

turn, it fufRceth : 7. Edw. 3. pi. 42. 7. Edw. 3 .pi. 70. AJJ'. nf Nov. v tie freeholds 1 
Dijf. 43. Edw. 3. pi. 21. In thefe authorities the perion againft u j s bad. * 
whom the precipe is brought, comes in by right, after the pur- s c Mod< 

chafe, and before the return of the writ. But in 26. Edw. 3. o. 
pi. 68. there is an example, where the tenant to the preecipc comes Hob. 262. 
in by tort: but there is this difference ; if he come to the land by l ; utw * * 549 - 
his own a 61 , be it by right or by wrong, there he makes the writ yif°' Vqx 
good : othervvife if he come to it by a<ft of law. 8. Edw. 3 .pi. 22. Noy/nG.* 
a. Pormedon , 25. Hen. 6. pi. 4. The reafon why you Ihall not 3. Co. 59. 
abate the plaintiff’s writ by your own a<ft, is, becaufe you cannot *• Show. 347 * 
give him a better. The demandant here is effopped to fay, that **' Mod - es¬ 
thete was not a tenant to the praecipe in this recovery ; for the Ray. 

writ is but abatable, if brought againft one that is not tenant: 7.01. 229. 
and as long as it ftands not abated, but is pleaded to, &c. it fhall Co. Utt.203.b. 
conclude all that arc parties and privies, and all claiming under noUs lO* 
them: 34. Edw. 3. Fitz A hr. tit. “Droit” 39. Here is in our 
cafe an * eftoppel, with arecompence. IVakeman, the grandfather, *[210] 
who was the firft vouchee in this recovery, might have counter- * 

pleaded the lien? and extorted the warranty ; but having vouched 
over, he has paft that advantage, and is concluded, being made a 
party by voucher. This being a common recovery, the Court Seethe cafe of 
will do all they can to make it good. A fine is levied by dedimus Lewis v. Wit- 
potejiatem by hufband and wife. The commillioners did not re- Strange * 
tuVn the examination of the wife; and that is the diferiminating ,. \v;if. 48. 
difference upon which depends. Whether the wife (hall be bound 
by the fine, or not ? 15. Ediv. 4. 28. a. Lit. Sc£t. 670. 6. Edw. 

3. 22. ». The Court muft needs in this cafe intend, that Prinne 
and Philpots came in by conveyance, beeaufe Wakeman came in 
upon the voucher, which he would not have done, if there had 
not been a lien.—He cited Lincoln College Cafe (a), Griffin v. 

Stanhope (£), and Duncomb v. Wingfield (c). 

Pemberton anfwcred. That tunc tenens is a fufficient aver¬ 
ment in the pleading of a recovery, which is favoured in law ; but 
is not good alone, when in the fame fentence a matter is fet forth 
that is inconfiftent with it, and plainly contradiftory, as in this 
cafe. 


(a) 3. Co. 48. 2. Ander. 31. 

(*) Cro. Tac. 454. 

Vol. L 


(r) Hob. 254. 2-. Roll. Rep. 447* 

Winch. Ent. 408. 

Q And 



Wakeman 
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And of that opinion was the Court. The cafe o f Duncomb 
v. Wingfield, they laid, was upon a fpecial verdict; where many 
Blackwell, things may be intended, which {hall not be fo in pleading : and 
in Lincoln College Cafe , the writ is faid to be brought againft one 
Edward Chamberlain in one part of the record, and the mother 
is.laid to be tenant in another part of the record, and by the other 
party; but here in the fame lentence, uno fiatu , there is a flat con¬ 
tradiction ( a). 


(a ) In S. C. 2. Mod. 70. it is faid, 
that the Court inclined that it was 


not well pleaded, but delivered no judg¬ 
ment. 


Burrow againfi Haggett. 

'C'ORMEDON in the descender. The defendant pleaded in 
A abatement of the count, and took thefe exceptions : 

First, That the demandant declares, that the right defeended 
to him after the death of Leonard , as brother and heir to Leonard , 
and Ion and heir of the donee ; but does not alledgc that Leonard dxed 
without iflue (a). In ancient Regifters [b) the claufe is, co quod 
the iflue died without iflue ; * and in the Annals of Edward the 
Fourth (c) it is faid by Cates by, Jtyliec , That where a man 
entitles himfelf as heir, he muft fhew how he is heir. 

[ 220 ] Seyse, contra. The precedents are on our fide j and the dif¬ 
ference is betwixt a formedon in the defeender, and a formedon in 
the remainder, or reverter. In the former they do not mention the 
dying without iflue of him after vvhofe death they claim ; for the 
count there is in effect only to fet out their pedigree ; but in a 
ibrinedou in the remainder, or reverter, it is otherwife : 39. Edw. 
3. 27. Old Bk. of Eat. 339. pi. 3. Co. Lit. <c Mandevil’s Cafe” 
26. b. In the 2 ear Eock of 7. Hen. 7. fol. 7. b. our cale is put in 
exprefs terms : the exception taken to the count there by Keble , is 
the fame that is taken to ours here ; and there it is over-ruled. 


Cafe 8. 

A fiUM'MN 
m defeenJn •, 

H iring th.it the 
tight defended 
to the demand¬ 
ant, as brother 
and heir of the 
douse,isgood, 
without alledg¬ 
ing that the 
donee died with¬ 
out iflue. 

* 


S. C. 2. Mod.94 
S. C. 3. Lev. c c 
Hob. 51. 

Dyer, 216. 

N. Lutw. 304 
5. Mod. 17. 
jo. Mod. 140. 
■362 367. 

2. Ld. Ray. 202 
Sice Booth on 
Real A&ions, 
, 5 S* 


Bart of the words 
of a writ may be 
inferted in a de¬ 
claration with an 
&fc. as fignifi- 
cant of thewhole 
fentence. 

x. Sid. 1S7. 
Cro. Car. 341. 
34 * • 


North, Chief Ju/lice. I have looked into precedents, and 
find the count, in this cafe, according to them. It is a plain and 
reafonable difference betwixt a formedon in the defeender, and a 
formedon in the remainder, or reverter: nor could the demandant 
be brother and heir to Leonard , if Leonard had left children, &c. 

Another exception was, That the demandant does not (et 
forth that he was fon and heir of John , begotten on the body of 
Jane his wife ; for it was a gift in fpecial tail.—But this was over¬ 
ruled ; for in the writ that is fet forth, and in the declaration, after 
the words u filio et heeredi pradi£t. Johannis,” came an 41 
which 41 &clet the words of the writ into the count; and ft> it 
was held good. The Prothonotary faid. That the forms of 
counts were accordingly. And judgment was given to anfwer 
over, nifi caufa , &c. 


(«) See Buckmere’s Cafe, 3 . Co. 33 . 
Bro«vnl, 274. 


( b ) Co. Enl. 254. b. Raft. Bnt. 365. 
(r) Year-Book 9. Edw. 4. p. 36. 
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* Memorandum. 


M R. JUSTICE ELLIS being removed from his office 
during the Trinity vacation. Sir William Scroggs, 
one of the king’s ferjeants, was fworn in his place on the 
firft day of this Terin, and took his feat on the bench the 
JVednefday following. 


Freem. 


in. 


Blythe againft Hill. 


* [ 221 ] 
Cafe 9. 


D EBT upon an obligation for the payment of money at a day To debt on bond 
certain. ' The defendant pleaded. That the plaintiff, being the defendant 
defirous to have the money paid before the day, took another bond cannot plead 
for the fame fum payable fooner, and that this was in full fatif- anothc . r ho ? d 
faction of the former bond : upon this plea the plaintiff took iffue, f^onY^ut if 
and it was found againft him. the p i a inWtake 

iffue, and it is 

found againft him, the defendant Ihall have Judgment.—S. C. poft. 225. S. C. 2. Mod. 136. 
S. C. 2. Danv. 115. 6. Co. 44. Cro. Eliz. 716. Cro. Car. 85. Cro. Jac. 579. 100. Hob. 86. 

A. Keb. 804. j. Lev. <55. lift. Rep. 58. *. Brownl. 47. 71, Cowp. 1*8. 


0.2 


Serjeant 



BtYTH* 

agninft 

Hill. 


See S, C. 
Mod. 137. 
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Maynard, Serjeant , moved, That notwithftanding this 
verdict, judgment ought to be given for the plaintiff, for that 
the defendant by his plea has confeffed the aftion : and to fay, that 
another bond was given in fatisfa&ion, Is nothing to the purpofe : 
Hob. 68.: fo that upon the whole it appears, that the plaintiff 
has the right, and he ought to have judgment; Cro. Jac. 139. 

8 . Co . 93* 

The Court gave a rule to fhew caufe why die plaintiff 
fliould not have judgment. 


Savill again ft the Hundred of' 


Cafe 10. 

A declaration . at' [IE plaintiff in an action upon the ftatute of Win ton had aver- 
r/I' mcIy ^ diet; and it was moved in arreft of judgment, That the felo- 
ik good after ver- nicus taking is not faid to be in the high-way : Cro. Jac. 469. 675. 

does 3 no*t ftLe North, Chief Jujlice. All aft ion lies upon the ftatute 
that the robbery of IVinton , though the robbery be not committed in the high* 
was in the high- W ay: —to which the Court agreed;—and the Prothono- 
way * taries faid, that the entries were frequently fo. Per quod. &c. 

Cro. Car. 267. } 

-.Mod. 258. 8. Mo«f. 8, 9. 11. Mod. 8. 12. Mod. <4. Show. 60. Carth. 71. Comyns, 

345. 829. 1. Peer. Wins. 412. 437. Salk. 614. 2. Ld. Ray. 826. 2. Stra. 406. 

* [ 222 ] 

Cafe II. 


* Calthrop. againft Philips. 


An aftion lies 
again ft a IhcrifF, 
though out of 
office, for not 
delivering a 
w.i of Juperfe- 
deai to his J'uc- 
ceifor, hy reafon 
of which the 
plaintiff* goods 
are taken in exe¬ 
cution. 

S. C. 2. Mod. 
217. 

Moor ,688. 
a. Leon. 54. 

8. Mod 193. 

» 47 - 3^4 
Cawp. 433. 
Dougl. 465. 
a- Term Rep. 1, 


O 1 


NE J. S. had recovered a debt againft Calthrop , and pro¬ 
cured a writ of execution to Philips , the then Iheriff of D. ; 
but before that writ was executed, Calthrop procured a fuperfedeas 
to the fame Philips , who, when his year was out, delivered over 
all the writs to the new ilieriff, lave this fuperfedeas ; which not 
being delivered, J. S. procures a new writ of execution to the 
new fhcriff: upon which the goods of Calthrop being taken, he 
brings his aft Lon againft Philips for not delivering over the fu¬ 
perfedeas. 

After a verdifl for the plaintiff, it was moved in arreft of judg¬ 
ment, That the aftion would not lie, for that the fheriff is not 
bound to deliver over a fuperfedeas. First, Becaufe it is not a 
writ that has a return. Secondly, Becaufe it is only the Ihe- 
riff’s warrant for not obeying the writ of execution.—The protho- 
notaries laid, that the courle was to take out a new writ to the 
new Iheriff 1 . 

Strode, Serjeant , argued, That the fuperfedeas ought to be 
delivered over; becaufe the king’s writ to the old fheriff is, 
“ quod com. prerditl. cum pertinentiis , und cum rotulis y brevibus 9 
“ memorandis et omnibus officium illud tangentibuSy qua in cuJlodi& 
“ fua exijlujity liber et” &c. and he cited Reg. 295. and 3. Co* 
72. IVeJlby's Cafe. Befides, the fuperfedeas is for the defendant’s 
benefit ; and there is no reafon why the capias fhould be delivered 
over, which is for the plaintiff’s benefit, and not the fuperfedeas , 

which 



Michaelmas Term, 28. Car. 2. In C. B. 

which is for the defendant’s : and he faid an a&ion will lie for not V*’ 

delivering over feme writs to the new fheriff, though thofe writs p^f^s, 
are not returnable, as a writ of cjirepement. 

The Court inclined to his opinion; but it was adjourned to 
a further day ; on which day it was moved again, and the judg¬ 
ment was affirmed (a). 

(<a) By 10. Geo *. c. 37. “For the “ manner aforefaid, every fheriff fo 
“ eafeoffh riffs with regard to the return “ neglcdYing or icfufing (lull be liable 
“ of procefs, it is enacted, that all fherifFs “ to make fatisfaflion by damages and 
(hall, at the expiration of th«*ir olf.ee, “ cofts to the pat ty aggrieved as he, (he, 

** turn over to the fuccucding fiicriff, or they, (hall futlnin bv fuch neglect 
** by indenture and fchedu'c, ali fuch “ or retufal. But no (heriflf (hall be 
** writs and procefs as lhall remain in liable to be called upon to make a 
their hands unexecuted, who (hall “ return of any writ or procefs, unlefa 
duly execute and return the fame : “ he be required fo to do within fx 

and in cafe any (her'.If lhall refufe or “ months after the expiration ef his 
neglcdt to turn over fuch procefs in ** office.” 

*[ 223 ] 


* liafcawin and Herle aga'inft Cook. Cafe 12. 


*T'HOMAS COOK granted a rent-charge of two hundred A. grants a rent- 
pounds a-ycar to Bajcawin and Herle for the life of Mary charge to B for 
Cook, habendum to them their heirs and affigns, ad opus et ufum 
of Mary ; and in the indenture covenanted to pay the rent ad opus htlrsTnd afiign** 
et ufum of Mary. to the ufe of C. 

Bafcawin and Herle upon this bring an a&ion of covenant, and ^'^^jnjemure 
aflign the breach in not paying the rent to themfelves, ad opus et J" to the 
ufum of Mary. The defendant demurs : u f e 0 f c. If the 

First, Becaufe the words in which the breach is affigned, con- ren * be ™ x P aid 
tain a negative pregnant:-r-I>ALDWiN,/or the plaintiff. We af- c. if. may main- 
fign the breach in the words of the covenant.— Curia accord. tain covenant * 

Secondly, Becaufe the plaintiff does not fay that the money {oT 

was not paid to Mary ; for if it were lb, it would fatisfy the Co- rent-charge is 
venant. executed in C. 


Thirdly, This rent-charge is executed to Mary by the fta- by ^o^yett 
tute 27. Hen. 8. c. 10. of Ufes, and Ihe ought to have diftrained covenant being 
for it; for Ihe having a remedy, the plaintiffs, out of whom the collateral re¬ 
rent is transferred by the ftatute, cannot bring this action. mains undif- 

• chsrK^d vvifch 

-Hereupon two queftions were made : First, Whether this re- 
medy by a&ion of covenant be transferred to Mary by the ftatute S ‘ Jr* *’ Mod * 
27. Hen. 8. c, 10. of Ufes or not ?—-and, secondly, If not, whe- ^co. 61. 
ther the covenant were difeharged, or not ? 2. Lev. *6. 


North, Chief Jujlice, and Wyndham. When the ftatute ** v £J£* d 175 ' 
transfers an eftate, it transfers together with it fuch remedies only, \l\, 17/. 
as by law are incident to that eftate, and not collateral ones. 3 s 4 . 400. 

Atkins accordant .—There is a claufe in the ftatute of 27. 3 ** erm Rc P* 
Hen. 8. c. 10. which gives the cejlui que ufe of a. rent all fuch re-* 39 
medies as he would have had, if the rent had been adlualiy and 
really granted to him: but that has place only where one is feifed 

0.3 of 
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Bascawin ©f lands in truft that another fhall have a rent out of them ; not 
amp Hurl* where a rent is granted to one tothe ufe of another. They agreed 
againft gjfo t hat die covenant was not difcharged j and gave judgment 

COOK£ • « . . . . fy* • /* ^ • 

for the plaintiff, nff O r. 

• [ 224 j 

Cafe 13. * Higden againft Whitechurch, Executor of Dethicke. 


If one of two a UDITA QUERELA. The plaintiff declares. That he and 
to outlawry ^nd ^ one Pretty man became bound to the teftator Dethicke for the 
afterwards * payment of a certain fum: that in an adlion brought againft him he 
judgment and wasoutlawed: that Dethicke afterward brought another action upon 
execution is had fame bond againft Pretty many and had j udgment: that Prettyman 
on the fame bond was ta k en by a capias adfatisfaciendum , and imprifoned, and paid 

©hKgor/the 01 ^ the debt, and was releafed by Dethicke 9 s confent. Upon this mat- 
outiaw^car.not ter the plaintiff here prays to be relieved againft this judgment and 
be relievi d by outlawry. The defendant, protejlando that the debt was not fatif- 
Mudita jun a*, f l(i A pleads the outlawry in difability. The plaintiff demurs. 

bis pardon } for Baldwin, for the plaintiff. Non datur exceptio ejus rei , cujust 
the outlawry petitur dffolutto • He rcfembled this to the cafes of bringing a 
writ of error or attaint, in neither of which outlawry is pleadable. 


Ante, 111.170. Seyse, contra. Outlawry is a good plea in audita querela . 
6 hdw.4. pi. 6. C;1 f e j s no t within the maxim that has been cited : a writ of 

7 ‘ h™'*’ 37 ’ error and attaint is within it; for in both them the judgment itielf is 

Jenk. 37/ 4 ’ to he reverfed. But in an audita querela you admit the judgment 
*. Mod. 49. to be good, only upon fomc equitable matter arifing fince, you 

8 . Co. 141. pray that no execution may be upon it. 

Hob. 2. 


The Court If the judgment had been erroneous, and a writ 

of error had been brought, tlie outlawry, which was but a fuper- 
ftructure, would fall by confequence ; but an audita querela med- 
Cr 0 . Eiiz. 225 ^ es not w ‘ judgment: the plaintiff here has no remedy but 
Cro. jac. 425. to fue out his charter of pardon, 
ft. Bulft. 97. X2. Mod. 400. 


j. Sid. 43. 
Co. Lie. 1: 
** 4 - 


c-/: 


* [ 22 $ \ 

Cafe 14. * Blythe againft Hill. 

To debt on bond '"pHE cafe being moved again, appeared to be thus: Theplain- 
againtt Uvj her 1 tiff* brought an action of debt upon a bond againft the; defen- 

the defcnda«fr >r * ^ ant as h e * r to obligor. The defendant pleaded, that the 
way plead *no- obligor, his anccftor, died inteftate, and that one J. S. had taken 
ther bond given out letters of adminiftration, and had given the plaintiff another 
in failsLciiur b. bond in full fatisfacVton of the former. Upon this, iftue being 
theadm.mii 1 a j 0 i ne j it was found for the defendant. 

* * or * It was Lid for him, that one bond might be taken in fatisfac- 

S. c.antc, an. tion of another ; and Co. Lit. 212. b. 30. Edw. 1. 23. Dyer 2Q. 
S. c. 2. Mod. were cited. 

>36. 

Hob. 68. 1. Brownl 74. Cro. Eliz. 697. Co. Lit. 232. *. Vern. 62. 10. Mod. 2x4. 306, 

j2. Mod. 36 . 248. 537 * *• Ld. Kjy. 60. 122. 566. 1. Stra. 426. 573. 615. s. Peer. Wms. 324. 

». Peer. Wms. 343. 553. (614). 3. Peer. Wms. 225. 245. 

North, 
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North, Chief JuJlicc. If the fecond bond had been given by 
the obligor himl'elf, it would not have difchnrgcd the former : but 
here, being given by the adminiftrator, fo that the plaintiff’s fe- 
curity is bettered, and the adminiftrator chargeable de bonis pro- 
priis , I conceive it may be a fuflicient difeharge of the llrft 
bond. 

Wyndiiam, fiflicc. I am of the fame opinion; for other- 
wife the adminiftrator and heir might both be charged. 

Scroggs accord . 


Ei.ythk 

arainjl 

Hill. 


Atkins, fujlice. There are many authorities in the point ; and 
all direfUy, that one bond cannot be given in fatisfadtion of another; > 
as in Manhood v. Cluck (q), Norwood v. Gripe (£), and many 
others (c) : yet I hold that judgment ought to be given for the 
defendant; for though it be an impertinent ifi’ue, yet being found 
for him, he ought by the ftatute of 32. Hen. 8. c. 30. to have 
judgment; but if no iffue at all had been joined, it would have 
been othervvile (d). Serjf.ant Maynard cites the Year Book 
of 9. Hen. 6. but that cafe was before the ftatute : lb I ground 
my judgment upon that point. 

North, Chief JuJlice. I took it, that unapt iffues are aided 
by the ftatute, but not immaterial iffue s ; and fo laid Scroggs. 

The Court gave judgment for the defendant, nift, 

(<*) Cro. KHz. 716. 45a. 6. Co. 44. i. Burr. 9. Cowp. 

(£) Cro. fcli:'. 727. 47. 

(r) Kob. G). 2. Bac. Abr. 24. (<f) See Tigot v. Pigot, Cro. Jac. 44. 

* [ 226 ] 

* Southcot againjl Stowell. Cafe 15. 

Hilary Term , 25. tS? 26. Car. 2. Roll 1303. 


C OVENANT FOR NON-PAYMENT OF MONEY. The cafe A. having two 

was thu°, viz. Thomas Southcot had iflue two Ions, Sir Pop - * on8 > c - anil 

ham and JFiiliam ; and in confideration of the marriage of his fon to 

Sir Pop bam, covenanted to Hand feifed to the ufe of Sir Popbam , theufe of C°in 

and the heirs males of his body; and for default of fuch iflue, to tail male facial, 

the ufe of the heirs males of his own body, the remainder to his and for want of 

own right heirs. Sir Popbam dies, leaving ifl’ue Edward his fon, fu f h !flue *° the 

and four daughters: then Thomas the father died; and then Ed- he,rs . n \ ai ' of 

ward died without iflue. tor*w»nrof fuch 

The queftion was. Whether Sir Popbam*s daughters or IVil- iffue to bis tun 

Ham had the better title ? *‘2^ htir J (? r 

ever. C. dies. 

Two points were made : First, Whether the limitation of the leaving iflue a 
remainder to the heirs males of the body of the covenantor, were **• and * * 

good in its creation, or not ? ' JieT"Then' E. 

dies without iffue. The citato veils ir. F. as a furchafer ; and after his death his uncle D. takes 
It by dlfccnt, as heir male of the body of - 4 .— S. C. port. *37. S. C. F'recm. 216. S. C. 2. Mod. 
207. S. C. 3. K^b. 704. S. C. 2. Danv. 556. Ante, 159. 175. Dyer, 156. Cro. Eli*. 109. 
Co. Lit. 26. b. 220. a. 2. L^cn, 25. Cro. Car. 24* Scd vide the cafe of Wills v. Palmer, 
5 Burr. 2615. a. Black. Rep. 6^7. Ftarn. C. R. 54. to6i. ; and Mr. Hargrave’s note (3), 
Co, Lit. £4. b. Prcc. in Cii. 54. Dougl. 501. j. Peer. Wrns. 622. 

Q 4 Secondly, 
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SooTwroT Secondly, Admitting it to be good originally. Whether it 
again/l couid take effedT after the death of Edward', he leaving fillers, 
Sou THWi.iL. are general heirs to the covenantor ? 

North, Chief JuJlice^ Wyndham and Atkins, fujlices, 
upon admiffion of the firll point, were of opinion for William ; 
and that he (hould have an eftate, not by purchafe y but by defeent 
from Edward : for after the death of tne father, both the ellatcs 
in tail were veiled in him ; and he was capable of the remainder 
by purchafc ; and being once well veiled in a purchafor, the eftate 
fiiall afterwards run in courfe of defeent. Scroggs, "jujUcc , 
doubted. 

But they all doubted of the firll point, and would advilc (a), 

(a) Vide port. 237, 238. 


Cafe 1 < *. 


The Counters of Northumberland’s Cafe. 


In what cafe a 
Jirjtant at law 


T T was faid by the Julliccs in this cafe, That if a knight be but 
returned on a jury, when a nobleman is concerned, it is not 
may be returned 1Tjater j a j whether he appear and give his verdidl, or no.— Also, 
as a ju> or. 'That if there be no other knights in the county, a ferjeant at law 
l’ C Co M ° d 182 ^ at 1S a knight may be returned, and his privilege ihall not ex- 
cufe him (<r). 


53 - 

c o. Oil. 156. 
2. Stra. 1023. 


•[227] 
Cafe 16. 


(a) But now by 24. Geo. 2- c 18. 
f. 4. on account of the great delay 
which frequently happened in trials 
where a p-tr or l id of parliament was 
party, by re*foil of challenges to the 
arrays of jurors, for want of a knight 


being returned on fuch panels, it is 
enacted, “ that no challenge fhall 
4 ‘ be taken to any panel of juiors for 
** want of a knight's being returned in 
“ fuch patvj, nor any array quaflied by 
“ leafon of any fuch challenge.” 


* Gayle againft Betts. 

T"\EBT upon A bond. The defendant demands oyer of the 
bond and condition; which was to pay forty pounds per 
he ’continued in annum quarterly, folong as the defendant Ihould continue Regiller 
office, if .lie de- to the Archdeacon rf Cclchejler ; and pleads, That the office was 
granted to A. B. and C. for their lives j and that he enjoyed the 
office fo long as they lived, and no longer j and that fo long he 
paid the laid forty pounds quarterly. The plaintiff replies, That 
the defendant did enjoy the office longer, and had not paid the 
money. The defendant demurs, fuppoiing the replication was 
double. 

Per Cep.iAM. The replication is. not double ; for the de¬ 
fendant cannot take iffue upon the non-payment of the money; 
dunng, did fe that would be <: departure from hi. plea in bar: fo if upon a plea 
he mud afflgn a °* nmlum jrcit anutruwi^ the pUmtiJr in h*s replication fet 
breach th.it he forth an award and a bt each, the defendant cannot take ilfue upon 
did not pay. the breach, for that would be an implicit confeliion of what he 
S c. 3 Kcb. had denied before. 

813. S, C. 3. Salk, 142. Vv\. 289. Hob. 14. 198. 233. I. Saur.d. 103. Comyns, -115. 
ip. Vfod* 25:. 257. 340. 2^0. 335. is. Mod. 54. 92. 1. L*l. Ray. 30. 76. 234. 693. 

2. Ld. Ray. 1449. Stra. 227. 2. Wilf. u. 267. j. Burr. 574. j. Burr. 772. Cowp. 578. 

North, 


In debt on bond 
tp pay f« lont as 


./endart plead, 
that it w*s 
granted lor the 
life of A. and 
paid riurirg the 
life «f A. the 

plaintiff may 
reply, that he 
did not enjoy it 
. for, and p.»v 
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North, Chief JuJlice. If the defendant plead, that he did not G*rt« 
excrcife the office beyond fuch a time, till which time he paid the agatnft 
money, the plaintiff may take iffue, either upon the payment till * 
that time, or rely upon the continuance : but if he do the latter, 
he muff (hew a breach } for the continuance is in itfelf no breach. 

Ellis againft Yarborough, Sheriff of Yorkfhire. Cafe 17. 


A CTION upon the case againft a {heriff for an efcape. The ehufe of 
The plaintiff declares, That one G. was indebted to him in the ftatute 
two hundred pounds; and that the defendant took him upon a * 3 * iItn - &• 
latitat at the plaintiff's fuit, and afterward fuffered him to efcape. authohfes flie- 
The defendant pleads the ftatute of 23. Hen. 6. c. 10. and that he ri ff s to difcharg« 
let G. out upon bail, according to the faid ftatute; and that he had prifoners, “up- 
taken rcafonable fureties, A. and B. perfons having fufficient within “ on rcafonahl* 
the county. The plaintiff replies, and traverfes, ahfque hoc that \\ 
the defendant took bail of perfons having fufficient within the « p U er fon S n 
county. 'I'he defendant demurs. “ having fuffi- 

Skipwith. The (heriff is compellable to take bail. *If he * £ 228 ] 
take inefficient bail, the courfe is for the Court to amerce the <« c ; ent W ithio 
flier iff, and not for the party to have an a£tion upon the cafe {a). “ the coun- 
If the (heriff take no bail, an action lies againft him; and all ac- “ l «c s .” ii! to 
tions brought upon this ftatute are founded upon this fuggeftion ^. e c “ nfl ^ ed f ft>r 
{b). But if he take infufficient bail, it is at his own peril, and flier-iffs^ and 
no a&icn lies : the flieriff is judge of the bail, and the fum is at therefore no 
his diferetion (c) : and fo are the number of the perfons ; he may action lies for 
take one, two, or three, as he pleafeth (cl). Befides, the traverfe is tak,n S fu'«ie» 
pregnant ; for it implies, that the perfons have fufficient out of * 1 *^™ordo not 
the county ; and the fheriff is not bound to take bail only of per- inhabit within 
Tons having fufficient within the county. the county : 

~ „ but if he do not 

Serjeant Barrell, contra .—But the Court not agree- bring in thsbo _ 
ing in their opinions upon the matter of law, it was put off to dy at the return 
the next Term to be argued. l,,e writ » °** 

11 1 1 fuffer him to g* 

Baldwin, for the defendant. The (heriff is compellable to a t large without 
Jet him to bail, and is judge of the lufficiency of the fureties. authority, he is 
The ftatute was made for the prifoner’s benefit; for the mifehief liable to an a *- 
before was, that the (heriff not being compellable to bail him, t,on * 
would, extort money from him to be bailed : and the word u lift- s * c * Freem * 
u ficient” is added in favour of the (heriff; and fo are the words ^ M(J<f 
u within the county.” The (heriff is not compellable to affign , 77 * 

Ante, 57. Poll. 239. 244.. Cro. Eliz. 808. 852. 862. Noy, 39. 1. Sid. 96. «. Saund*. 59. 
2. Mod. 83. 10. Mod. 288. 12. Mod. 385. Comyns, 422.554. 1. Ld. Ray. 722. 1. Peer.’ 
Wms. 687. held, that an adtion lies againft the flieriff for taking infufficient’ pledges in replevin, 
Hil iry Term, 13. Geo. 2. B, R. Sir William Roufe v. Paterfon, 16. Viner's Abr. 399. c. 4. 
See alfo Cro, Eliz. 624. Cro. Jac. 286. x. Roll. Abr. 807. Moor, 428. *• Ray. 4»j., 

x. Salk. 99. 6. Mod. 122. x. Term Rep. 418. a. Term Rep. 172. 

(a) Cro. Eliz. 852. Noy, 39. (d) Cro. Eliz. 8c8. X. Sid. 96. 

( 4 ) Cro. Eliz. 460*. Moor, 428. zo. Co. xox. Salic. 97. Impey’s 
Cro. jac. 280. Sheriff, 124. 

tr) Cro. Jac, 186, 


the 
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Etirs 

againft 

Ta* BOROUGH. 

X. Sid. 23. 

». Mod. S4. 

I. Salk. yj. 


the bail-bond (a) ; and then, if the plaintiff cannot have the fecu- 
rity given by the defendant for his appearance, it is all one to him, 
whether it be good or no. 

Strode, contra . Why muff the fheriff always aver that he 
has taken fufficient fureties, if their fufficiency be not material ? 
Why is an action allowed to lie, if the fheriff take no fureties at 
all, -fince, according to my brother’s opinion, the party has no in- 
tereft in them ? If the law be as they argue, the ftatute has left the 
plaintiff in a worth condition than he was at the common-law; 
for it has deprived him of the remedy he had before 5 and the 
amercements belong not to him, but to the king. 

o * O 


Saund. (jo. 
2. Term. Rep. 


174. 


»[2J 9 ] 


Atkyns, JnJtice. The fufficiency of the bail is not material; 
it is only for the fneriff’s own fccurity. If he take no bail at all, 
an action lies againft him, for then he does not ;u 5 I by colour of 
this law. The ftatute is not advantageous to •* the plaintiff a; 
all, unlcfs the fheriff let go the prifoner without taking bail * 
and then he muft render treble damages. 


And, by the opinion of the whole Court, judgment was 
given for the defendant. 


(a) Rut now by 4. & 5. Ann. c. 16. 
f. 20. “ I iie IhcritT, at the rcqurll and 
** cofts of the plaintiff, thall afugn the 
“ b.ui-hond to the plainirf, by indorsing 
u the fune, and attefiing it under l\'u 
** hand ; ; nd feal, in the pretence of two 
“ or more credible witneflls, which 
may hr; done without ;»ny 
provided the affigiuiuiit (u inderfed be 


“ duly ftamped before any aft ion be 
‘‘ brought thereupon : and if tiu bai!- 
“ bond he forf;itcd, the plaintiff, after 
“ fuch alTignment, may bring an .uftion 
** thereupon in his own name, and the 
“ Court give fucli relief to the plaintiff 
** and defendant in the original a&ion, 
and to the bail upon the laid bond, a« 
“ is agreeable t*juftice, Sec.'* 


Cafc 18. 

A wto jii, y 
full tithe tVa all 
fhetp cn the 
grow nr! on a 
fa*Mc»ilar v, 
i.\ lieu of tithe 
foi rhe reft of 
the year, is bad. 
At.tv”, 2; 6. 


Moot* againft Field. 

A CUSTOM was cllcdgcd, That all perfens, in a parifn, that 
** had fhct.p upon the ground on Covd.lnnus-day, fliould be 
ditch urged of Lillies of all fneep that fliould he upon the ground 
after in that year, upon payment of full tithes for all the fhcep 
that were there upon that day ;—and this was adjudged an ur.rea- 
fbnable cuflom. Serjeant Turner argued for it, and cited 
2. Roll. Abr. 647, 648. 


x. Rcll. Ah-r. 64?. Cm. Eliz. 44b Cnrth?w, 461. Eitztj. 55. 12 Mod. 497. t. J.d. Ray. 

f 77. 2 1 --:. Riv. n;?. 2. Stratipc, HiA. Jjupb. 307. 3. Coin. Dig. “ Difmes” (E 13.). 

fro-U. 2. JBrovm s Cafes in Chun. 1 />i. 
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HILARY TERM, 

The Twenty-Eighth and Twenty-Ninth of Charles 

the Second, 

I N 

The Common Pleas. 

Sir Francis North, Knt. Chief JuJlice . 

Sir Robert Atkyns, Knt. 

Sir Hugh Wyndham, Knt. 

Sir William Scroggs, Knt. 

Sir William Jones, Knt. Attorney General. 
Sir Francis Winnington, Knt. Solicitor General. 



Strode agahift the Biftiop of Bath and Wells, and 
Sir George Horner and Mailers. 


Q UARE IMPEDIT. The plaintiff entitles himfelf by 

virtue of a grant of the next avoidance made by Sir 
George Horner ; and counts, that Sir George was feifed 
in fee of the manor of Dowlings to which the advowfon was ap¬ 
pendant, and prefented one Hardings who was admitted, inftituted, 
&c. and that then he granted the next avoidance to the plaintiff*; 
and that Harding died, and it belongs to him to prefent. 


Serjeant Barton. The plaintiff has failed in his count. 
He fays, that Sir George was feifed and prefented; but he does not 
(ay, that he prefented tempore pads . 

Strode. When the plaintiff makes his title by a prefentation 
he ought to fay, that it was tempore pads ; but Sir George's title 
is by reafon of his being feifed of the manor of Dowlings to which 
the advowfon is appendant: fo that the difference as to that, will 
j>e betwixt an advowfon in grofs and an advowfon appendant. 

5. Co. 72. 6. Co. 30. Hob. icz. Vaugh. 53. 10, Mod. 310. 1. Ld. Ray, 

9006. 1 on, 

The 


* r 2 3 o ] 

Cafe 19. 


In ptare 

if the plaintiff 
alledges that A. 
was feifed in fee 
of fuch a manor, 
to which the ad¬ 
vowfon was ap¬ 
pendant, he need 
not, in Rating 
the prefentation, 
alledge, that it 
was tempers fa¬ 
cts. 

S. C. 2. Mod. 
183. 

Port. 243. 

Fitz. N. B. jjt 
33 - 

Co. Lit. 249. 

> zoo. 2. Stray 



T 

or 

W 
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St*oi>» The Court. When a man (hews a precedent right, and 
then al ledges a prefentation in purfuance of that right, as in this 
hk Bishop ca f e t } lc p] a j n tift’does in Sir George Horner , there it needs not be 
alledgcd to have been tempore pads; but where no title is alledged, 
Othirs. fo that the prelentation only makes the title, tliere it muft be 
Strange, 1006. pleaded tempore pacts, 

•r*3»] ■ 

Cafe 20. * Davies againjl Cutts. 

To an aftion by r'vAVIES, as adminiftrator to Elizabeth B. a feme covert , brings 
,h »“- ^ an action of debt upon a bond againft Cutts. The defendant 
a plea pleads, that adminiftration of the wife’s goods ought cle jure ta 
that adminiftra- be committed to the hufband, who was then alive. Upon this there 
tion ought to was a demurrer -and it was resolved for the plaintiff*; for 
he is riglitful adminiftrator till his letters of adminiftration are 
repealed. 

Mod. 306. 6*8. Fltzg. *05. 303. 1. Vern. 8S* 170. 2. Vern. 329. 


have been to 
her b-Jbantl is 

bad. 

4. Co. 5 r 


12. 


3. Sira.891. ini. iu8. j. Peer. VVms. 378. Salk. 36. 3S. 


See the ftatute 21. Hen. 8. c. c;. f. 7. 
By 29. Car. 2. c. 3. f. 25. it is enabled, 
that neither the ftatutc of difiributions , 
** of 22. Se 23. Car. 2. c. 10. nor any- 
** thing therein contained, ftiall he con- 
** ft rued to extend to the eftates of feme 
“ inverts that (hall die inteftatc, but ttett 


** their kufbands may demand and have 
“ adminiftration cf their rights, credits, 
“ and other perfonal eftates, and recover 
“ and enjoy the fame, as they might have 
“ done before the malting of the faid 
“ adl,’* 


Cafe 2 f • 


James againft Jolinfon. 


Atoll traverfe '"‘TRESPASS for taking and driving away fome beafts of the 
may be claimed J- plaintiff*. The defendant juftiffes, For that he and all they 
as appurtenant w ) l0 f e c {[ a t e he has in fuch a manor (the manor of Blythe ) have 

*ifuf e/late*in the had 51 to ^ f° r a H beafts driven over the faid manor, viz. a half- 
manor. The penny a-bcaft if under twenty; and if above, then fourpence a- 
appurtenrncy is fcorc. 

not deftroyed by ... ..... 

the manor com- Iflue being joined upon this juJUf cation , a fpccial verdict was 
Ing into the found, viz. That the manor aforcCwd was parcel of the pofibflions 
of the priory of Blythe : that the prior had by prescription fuch a 
toll as appurtenant to the faid manor: that bv the DiAblution it 
came to the crown, and fo to Sir Gervafe Clifton , and &t laft to 
one Bingley , in whofe right, as fervant to him, the defendant 
juftiffes : but then they conclude, that if the defendant rytay en¬ 
title himfelf to it by a que ejlate , they find for the defendant 5 if 
not, then for the plaintiff*. 

Serjeant Baldwin, for the plaintiff. It does not appear. 
Com. Dig. title, whether the toll which the defendant claims, be a toll-thorough , 
E *24* ^ or a t °tt~ traver f e 's or what fort of toll it is. A toll-thorough is 

Tort. 339. Ante, 48. 105. 1. Lev. 190. 2. Lev. 19. Ray. 52. 389. Keilw, ,48. 152. 
Statham,^. pi. 236. Moor, 574. Cio-Eliz. 710. 3. Lev. 424. Comyns,44. x. Ld. Ray. 368. 

a. Ld. R“ay, 1400, a. Wilf. 296. 3. Burr. 140*. Cowp. 47* x. Term Rep. 660. 


hands of the 
crown. 

S. C. 2. Mod. 
M 3 * 

S. C. cited 
3. Lev. 425. 
1. Vent. 139. 
10. Co. 59. 
Bunb. 68. 

Co. Lit. 221, 


againft 
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againft common right, becaufe it is to be taken in the king’s high- Jamt» 
way: and no prefcription can be for it, unlcfs he that claims it, joiastou 
(hew that the fubjedt has fome advantage by it: and when a man 
claims a toll-traverfe , he muft lay it to be for a way over his own 
freehold. A toll fuppofeth a grant from the * crown; and there- * r 
fore when the manor of Blythe came to the crown, the toll was *- 
disjoined from the manor, and became in grofs : nor can a toll 
be appendant to a manor, nor claimed by a qae ejlate. 

Serjeant Maynard. The jury have found exaftly what¬ 
ever the defendant has dilclofed in his plea, and have made a fpe- 
cial conclufion upon a point of pleading. "I'oil may be appur¬ 
tenant to a manor, as well as any other profit a prendre ; nor 
docs it become in grofs by the manor coming to the Crown. 

The difference is as to that, betwixt things that had a being in 
the crown before they were granted out to fubjedts, and things 
which had not (a). There is no fuch legal difference between 
a toll-thorough and a toll-traverfe as has been offered ; the words 
are ufed promifeuoufly in our books. A toll-thorough may be by 
prefcription, without any rcafonable caufe alledged of its com¬ 
mencement: for having been paid time out of mind, the true 
caule of its beginning, in the intendment of the law, cannot be 
known. And for the qtie ejlate, indeed a thing that lies in grant 
cannot be claimed by a que ejlate directly by itielf, but it may be 
claimed as appurtenant to a manor, by a que ejlate in the manor, 

&c. 

Cur. accord . (h), and gave judgment for the defendant. 

Atkyns, Jujlice, When toll is claimed generally, it ihall be 
intended tol'-tfrorough ; and l'o is the cafe in Cro. li/iz. 710. Smith 
v, Shepheard . 

(4) See the cafe of the Abbot of Strada MaiceIJa, 9. Co. '4. 

(£) See t. Term Rep. 666. 


23 * 3 


Lord Townfcnd againjl Dr. Hughes. Cafe 22. 

A N ACTI9N UPON THE STATUTE dc feundalis magliaUtm , for Tl:e Court will 
, thefe words : u My Lord 'Townfcnd is an unworthy perfon, not s rant a 
<c and does things againft law and reafon.” Upon ifliie “ not guilty” '7™ 
there was a verdidt for the plaintiff, and four fhoufand pounds da- onofJprTund 
mages given. The defendant moved for a new trial, ilccaufe of of exergivt 
the exceflivenefs of the damages j and a precedent was cited of a damages. 
new trial granted upon that ground and no other.—A tkyns, $• c. i.Freem. 
jujlice, was for granting a new trial.—N orth, Chief Jufiice, Vli ' 

Wyndham and Scroggs contra , for that the jury arc the foie a * “ * 
judges of the damages. A nre, *. 

j. Lev. 277. 

I. Vent. 59. X* Sid.434, Comyns, 439. s.Stra. 422. a. Ld. Ray. 954. Cowp. 230. 

Maynard, 
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An a&icn will 
lie on the ftatute 
of Jcahdalit 

m'lgnatum for 
faying of a peer 
of the realm, 
that “ he is an 
« unworthy 
«* perfon, and 
«« does things 
«* againft law 
** and reafon.” 

JS. C. x. Mod. 
*3S* 

4. Co. 13. 
x. Roll. Rep. 
78. 

Vid. Fnt. 71. 
Cro. Car. 136. 
Ley. 82. 

Palm. 562. 
i*. Co. 134. 

1. Lev. 148. 
*77. 

X. Sid. 434. 

X. Vent. 60. 

3. Built. 226. 
Cro. Eli*. 68. 
1. Leon. 336. 
x. And. 121. 
Cro. Jac. 196. 
a. Inil. 228. 
Dyer 285. 
Popb. 67. 
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* Maynard, Serjeant , at another day moved In arreft of 
judgment (a). That the words are not a&ionable.—And of that 
opinion was AtkynSj JuJlice ; but North, Chieffujlice, Wynd- 
h am, and Scroggs, fujlices, contra : and fo the plaintiff had 
judgment. 

•Atkyns, JuJlice. The occafion of the making of the ftatute of 
2. Rich. 2. ft. 1. c. 5. appears in Sir Robert Cotton's Abridgement 
of the Records of the Tower ,fol. 173. num. 9, 10. where he fays. 
That, upon the opening of that parliament, the Bijliop of St % Da¬ 
vid's, in a fpeech to both Houfes, declared the caufcs of its being 
fummoned j and that amongft the reft, one of them was to have 
fome reftraint laid upon the flanderers and fowers of difeord 3 
which fort of men were then taken notice of to be very frequent. 
Ex malis mart bus bona leges. The preamble of the ait mentions, 
44 Of devifers of falfe news, and of horrible and falfc lies of pre- 
44 latcs, dukes, earls, barons, and other nobles and great men of 
4C the realm, &c. which by the faid prelates, lords, nobles, and of- 
tc ficers aforefaid, were never fpoken, done, nor thought, in ftandcr 
tc of the faid prelates, lords, nobles, and officers, whereby debates 
44 and difeord might arife betwixt the faid lords, or betwixt the 
“ lords and the commons ; and whereof great peril and mifehief 
4t might come to all the realm, &c. if due remedy be not provided J 
<c and therefore it is ftrongly defended upon grievous pain, for to 
w efehew the faid damages and perils, that from henceforth none 
“ be fo hardy to devife fpeak or tell any falfe news, lies, or other 
44 fuch falfe things of prelates, lords, and of others aforefaid, where- 
“ of difeord or any Hander might rife within the fame realm; and 
44 he that doth the fame, (hall incur and have the pain another time 
<c ordained thereof by the ftatute of IVeJlminJler the firft (b) 9 
44 which wills, that he be taken and imprifoned till he have found 
44 him of whom the word was moved.”—So that it ieems defigned 
againft telling ftories by way of news concerning them. The 
ftatute does not make or declare any new offence ; nor does it 
inHi& any new punifhment. All that feems to be new is this : 
First, The offence receives an aggravation, becaufe it is now an 
offence againft a pofitive law, and confequently deferves a greater 
punifhment; as it is held in our Books, that if the king prohibit by 
his proclamation a thing prohibited by law, that the offence re¬ 
ceives an aggravation by being againft the king’s proclamation. 
Secondly, Though there be no exprefs action given to the party 
grieved, yet by operation of law the a&ion accrues. For when¬ 
ever a ftatute prohibits any thing, he that finds himfelf grieved, 
may have an action upon the ftatute. 10. Co. 75. 12. Co. 100. 


(*) See his argument, S. C. 2. Mod. 
X52. S. C. treem. 220. pi. 227. 
X. Sid. 233. 434. l.Keb. 813. x. Lev. 
148. 277. 2. Kcb. 537. t'reem. 49. 
Vent. 60. 2. Sid. 21. xx. Co. • 
4. Co. 16. 2. Show. 505. Moor, 142. 
Cro. Eliz. r. 67. Cro. Jac. 196. 
3. Leon. 376. Hetley, 55. 3. Bulft. 226. 
x. Leon. 336. 


(£) By 3. Edw, 1. c. 34. which 
ordnins, that the offender (hall be taken 
and kept in prifon until he hath brought 
him into court who was the firft author 
of the tale. And by x*> Rich. c. x. 
if he cannot find the author, he (hall 
be punifhed by advice of the coun¬ 
cil. 


There 
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There this very cafe upon this ftatute was agreed on by the Judges* Lord 
So that that is the fecond new thing, viz. a further remedy, an Townsmen* 
aftion upon the ftatute. Thirdly, Since the ftatute, the par- H ai *S* 
ty may have an action in the tarn quam , which he cculd not have D *’ Hv,iat$ 
before. Now every lye or falfity is not within the ftatute ; it muft 
be horrible as well as falfe. We find upon another occafion fuch 
a like diftinftion. It was held in Sir William Ckancey’s Cafe (a) t 
That the high-commiflion court could not punifli adultery ; be¬ 
cause they had j urifdiction to punifh enormous offenders only. So 
that “great and horrible ” are words of diftinftion.— Again, it 
extends not to fmali matters, becaufe of the ill confequences men¬ 
tioned j u debates and dilcord betwixt the *faid lords, &c. great * r 224. 1 
ct peril to the realm, and quick fubverfion and deft ruction of the L j* 1 
K fame.’* Every word imports an aggravation. The ftatute does 
not extend to words that do not agree with this defeription, and 
that cannot by any reafonablc probability have fuch dire cfleets. 

'The cafes upon this ftatute arc but few, and late in refpeft of the 
antiquity of the aft. It was made in the year 1379. f or a long 
time after we hCar no tidings of an aftion grounded upon it j and 
by.reading it one would imagine, that the makers of it never in¬ 
tended that any fhould be. But the aftion arifes by operation of 
law ; not from the words of the aft, nor their intention that made 
it. The firft cafe that we find of an aftion brought upon it, is in 
13. Hen. 7. which is one hundred and twenty years after the law 
was made: fo that we have no contemporanea exp fit io , which vve 
often affeft. That cafe in Keihvay 26. the next in 4. Hen. 8. 
where the Duke of Buckingham recovered forty pounds againft 
one Lucas , for faying that “ the duke had no more confidence 
“than a "dog; and fo he got money, he cared not how lie 
*• came by it.” He cited other cafes, and laid he obferved. That 
where the words were general, the Judges did not ordinarily 
admit them to be aftionable : otherwife, when they charged a R-sor, 4^4. 
peer with any particular mifearriage. Maynard, Serjeant , 
obferved well, that the nobility and great men arc equally con¬ 
cerned on the defendant’s part: for aftiens upon this ftatute he 
againft them, as well as againft the mcaneft fubjeft. Aces < f 
parliament have been tender of racking the king’s fiibjefts f.-.r 
words ; and the feripture difcountcnances men’s being mr.de 
tranfgreffors for a word. I obforve that there is not one cafe to 
be met with, in which, upon a motion in arreft of judgment in 
fuch an aftion as this, the defendant has prevailed. The Court 
hath fometimes been divided; the matter compounded; or the 
aftion has abated by death, &c. but a pofuive rule that judgment 
fhould be arrefted we find not : fo that it is time to make a pre¬ 
cedent, and fix fome rules according to which men may demean 
themfelves in converfe with great perfons. Mifcra eji fervitus y 
ubi jus ejl vagum . Since we have obtained no rules from cur 
predeceffors in aftions upon this ftatute, we had beft go by the fame 
rules that they did in other aftions for words. In them, when 


(«} 1*. Co. 83. 


they 
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Lo*® they grew frequent, fome bounds and limits were fet, by which 
Townsend they endeavoured to make tlicfe laws certain. The adlions nowen- 
nfrninft creafe. T he * ftream feems to be running that way. I think it 
D«. Hughes. j g our part to 0 b v i at c the mifehief. So he was of opinion. That 

* L 2 35 3 the judgment ought to be arrefted. 

But the Court gave judgment for the plaintiff. 


Cafe 23. 


Jones’s Cafe. 


J ONES was committed to New Prifon by a warrant from a jus¬ 
tice of the peace on the ftatutes of the 16. Car. 2. c. 4. and 
the 22. Car. 2. c. 1. for refuting to give fecurity for his good be¬ 
haviour ; he having been inftrumental in the efcape of a preacher 
of a conventicle opened contrary to thofe ftatutes.— Maynard, 
Serjeant^ moved the Court for a habeas corpus ad fuhjiciendum . 
But North, Chief Juft ice, doubted whether the court of common 
pleas could grant this writ in a criminal cafe. 

Prac. Reg. 182. 

Off. Br. no. There are, he faid, three forts of habeas corpus in this court: 
,,2> F irst, A habeas corpus ad refpondendum ; and that is, when a man 

A a cau fe °f fuit againft one that is in prifon, he may bring him 

TidcTs rad ice, U P hither by habeas corpus , and charge him with a declaration at his 
,70. ownfuit.— Secondly, There is a habeas corpus ad faciendum et 

Sec 3. Bac. Abr. recipiendum ; and that defendants may have, that are fued in courts 
3.4.15. below, to remove their caufes before us. Both thefe habeas corpus 
are with relation to the fuits properly belonging to the court of 
common-pleas. So if an inferior court will proceed againft the 
law, in a thing of which we have conufance, and commit a man, 
we may difeharge him upon a habeas corpus ; this is ftill with rela¬ 
tion to the common-pleas. A third fort of habeas corpus is for 
privileged perfons. But a habeas corpus ad fubjiciendum is not 
warranted by any precedents that 1 have fecn (a). 


The court of 
common pleas 
may grant a 
writ of habeas 
eorfus, though 
in a criminal 
cafe. 

S. C. a. Mod. 
198. 


(rt) The writ was granted, and the 
prifoner brought into court; hut he was 
remanded, hecaufe the Court would not 
take fureties for his good behaviour : 
but now by the habeas etrfus ad, 


31. Car. z. c. 2. any of the fuperior 
courts in Term time, and any Judge 
of any of thofe courts in vacation time, 
may award a habeas Corfu* to any ft ijoner 
whatsoever . 
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Cafe I. 


N ORTH, In aftions of debt, &t. the firft In dtil , a!ont 

proccls is a Jummom : if the defendant appear not upon the firft proceft 
that, a capias goes} and then we hold him to bail. The is /»«»«« j 
reafon of bail is upon a fuppofition of law, that the defendant flies and lt thc de * 
the judgment of the law. And this fuppofition is grounded upon J en,!anta PP car » 
his not appearing at the hrlt. r or if he appear upon theJummons, niaii be filed % 
no bail is required [a). And this is the reafon why it is held againft but if he do not 
the law, for any inferior court to iffiie out a capias for the fir if a°pc * r » a capias 
procefs : for the liberty of a man is highly valued in the law, ‘ frjei t0 . ho . ,d 
and no man ought to be abridged of it without fume default in 


him. 


Prac. Reg. 71. 

Yelv. 53. 6. Mod. 63. Dougl. 6*. not# (31}* 


(«) See Tidd’i Practice * 2 . izs. 


Rogers 


Vot. 1 . 


R 
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Cafe 2. Rogers againft Davenant. 

IXerpirinn! T>Y the Court.—First, If a church is in decay, the bifhop's 
court may comi court,muft proceed againft the whole parilh to have it repaired ; 
pci parirtiiosicrs f or t | le y cannot rate any particular perfon towards tiie repair of it. 

But the churchwardens muft fummon the parilh \ and that needs 
the mivTOf the not be from houfe to houfe, but a general public lummons at the 
church but not churcli is Efficient: and die major part of them that appear may 
of the chancel ; bind the parilh. 
but tin tate, 

whether for repining or rebuilding, muft be made by the majority of the parifliioners aflembled by 
a general pubi : c fu.n <>ons from the churchwardens.—S.-C. ante, 194. Port. *59. Firz. N. B. 50. 
a.'lnit. 48;. 5. Co. 67. Popli. 197. 2. Roll. Abr. 291. 311. x. Roll. Rep, 126. Lutw. 1023. 

1. Ld. Ray. 59. 3. Term Rep. 3. 


Secondly, If the church and chancel be out of repair, the 
parilhioners are only chargeable to be contributory towards the 
repairs of the navis ccclrjue. 

Thirdly, If a libel be againft the parilh for not repairing the 
3. Keb. S29. church, though the word w ecclejia ” may include the chancel , yet 
we will not grant a prohibition. 


1. Jfr.es, S9. 

2. Mod. Hz- 
259. 

2 . Lev 1S6. 

1. Vt nt. 3S7. 
30X. 

?.. Mod. 33". 
If;. Mod. 12.. 22. 

* f 237 ] 

1?.. Mod. 83. 
x. Ld. R.iji ?.y. 

2. Ld. Ray. 
138S. 1390. 

•1. Stra. 570. 

2. Stra. 10^5. 
1145. 

a. Peer. Wins. 
107. 12 c. 
Ar.drtws, 6 9. 
'F «t. 346. 199. 
*3. Burr. 1689s 


Fourthly, If a tax be £-t by the major part of the parilh 
pro reparation,? ecclejia it is well enough j and afterward any part 
of the money railed be laid out upon the chancel, the parilh ought 
not to allow it upon the churchwardens accounts. But if a tax be 
irnpoled exp ret sly for the repair of the body of the church and of the 
chancel, wc will not fu tier them to proceed. Or if a libel be againft: 
a parilh for not repairing the navis cc defies and the chancel, we 
will prohibit * then:. 

Fifth/.y. If a church be down, and the parilh increafcd, fo 
that of nocellity th ; rrult h:rre a larger church, the major part 
of the parilh may mile a tax for the enlarging it as well as the 
repairing it. 

It was infilled on at the bar, That to a tax for the increaling of a 
church, the confent of every nariihioner muft be had.—But THE 
Court was of another opinion. 

See the ftatute Dc Cii cumfpt&e sigat'u, X3. Edw. 1. ftat. 4. c. 


Cafe 


T 

y 


yf havim; fvo 
* (, i«< C.-.'itid D. 
covenants t<> 
tl.md lb ltd ’o 


Southcoic againft Stowcll. 

T 5 ALDWIN, for the plalntljf. — Tbo?nas y the covenantor, may 
be fold to take an eihue for life by imnliention : and then it 

j * ' 

will be all one a^ il an oxprefs eftate for life had been limited to 

tkcujecsl C. and tl:c heirs n;»U. oi l.T. body ; and lor default of fuch ilfue, to tbsule of the heirs male 
ol' Ms own body, with d_r to b s own right htiis. C. die*, leaving i!!\ie a fon E. and a 

d viu.lii-r : then -rl. dies : tb.cn E. dies Without iliue. The lemaiudei to the heirs male of et. 
veiled in E. ;<s a punh.ijr j >0 J ai'tcr his death the ctfate J:jctnd:d t>» Ins uncle D. as heir male of 
the body o f s!. per j.m-.am J. i .—S C. ante, 22'j. S. C. 2. Mod. 207. S. C.’ Freem. at6. 
S. C.«3. Rib. -o.;. S C. x. Danv. c; 6 . Ante, 120. i.jo. Co. Lit. 22. 26. 2. Co. 91. 

1. Vent. 3S1. Dyer, 1 36. ro. F.hz, 109. Cro. Car. 24. 2. Leon. 25. Co. Lit. 220. 

8. Mod. 23. 9. Mod.^y. 1 0 a • 170. 10. Mod. 421.4-5. 37c. 320. n. Mod. 119. 12. bod. 38. 

Ci!b. F.4. H-.-p. 16. titvg. 14. ». Ld. Ray. 34. 1. Pttr. Wms. 59.iiy. 6a*. 2. Peer. Wms. 1. 

1 •’ • L - *-*x*-' f •» 1 Hi iitt* I ?m . 
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him, with a, remainder to his heirs males, which would be^a fee- Soothcote 
tail executed in himfelf; and if fo, then TVillicin has a good «s a,n J i 

title; and he cited Lord Paget's Cafe (a), the ReStor of Ckeding- towm-l. 

ton's Cafe (b ), Fenvoyke v. Mittford (e), Hodgekinfon v. JVood (d) y 
and Lane v. Pan mil (<r). But if this will not hold, then IV'il- 
liam may take an eftate by way of future fpringing ufe : for this 
he quoted the cafe of Mills v. Parfons (f). If neither of thefe 
ways will ferve, yet the remainder to tne heirs males of Thomas 
may veil in Edvoard (for Sir Pophatn died in the covenantor’s 
life-time), and IViil'tam may lake by defeent, as fpecial heir per 
formam don’t, though he be not heir of the body of Edward, in 
whom the remainder firft veils/ 


Stroud, contra. The limitation of a remainder in tail to the 
Jheirs males of the covenantor, is bad in its original creation ; 
.for no man can make himfelf, or his own heirs, purchafors , with¬ 
out departing with the whole fec-fimple. But all the cafes lg) 
are of eftates palled by conveyance at common-law, and not by 
way of ufe. But ufes are direiled * by the rules of the common- 
law, and as to the veiling of them, differ not from ellates convcy- 
cd.in poflefiion : Cbuelleigl's Cafe (/■»). No favourable conftruc- 
tion ought to be made for u'es againft a rule of law. The llatute 
of 27. Hen. S. c. TO. Icons* intended to extirpate all private ufes, 
and was in reftitution of the common law. He cited the H url of 
Bedjord's Caj • (/), and Fcnwyke v. jvhuford (A). If 'ihotnas 
took any eftate by this fettlerncnt, he took a fee-limple ; for no eftate 
being limited to him, if he took anv the law veiled it in him. 
Now the act of law will not fettle in him an eftate-tail, which is 
a fettered eftate, but a fee limple, if anything. And the rather, 
bccaufe the reafonof it mu ft be upon a iuppofition, that the old ufe 
continues ft ill in him, being never well limited out of him. Then 
he argued, that admitting the limitation to be good, yet lince it 
veiled in Edwards a purchafor, it is (pent by his dying without 
illuc. 


* 


[2383 


But North, Chief Ja (lice, Wyndi-iam, and Atkins, Juf- 
t’tces, were of opinion, That if an eftate limited to a man, and 
the heirs of the body of his father, veil in him, he it tidier by 
defeent or purchafe, and he die without illuc, it Ihr.li go to his 
brothers &c. : fo in this cafe, if the remainder to the heirs 
males of Thomas ever veiled in Edward, it comes to William, 
as heir male of the body of Thomas , and he is a Jpecial heir to 
take by defeent* 


(а) i. And. 265. 

(б) f. Co. 154. 

(c) Moor, 2S4. t. And. 256. 
Cro. Elis. 311. 

( 4 J Cro. Car. a3, 

(r) 1. Roll. Rrp. 

</) *• * oil. Abr. 794. 

(if) *4- E c!vW * 3* pl. *S. 42. EHvv. 3. 
pi. 5. Ero. Abr. 3g7.pl. 23. 14. Hen. 4. 

R 2 


pt. 32. 1. Urn. 5. p!. ?. 2. Hen. $. 

pl. 4. r. Bro. Abr. iS8. b. pl. 66. 
». Hen.* 8. pl. 65. 42. AflT. ». 

Dyer, 69. b. 309. b. Co. Lit. 22. 
4 . Inft. 333. 2. Bro. Abr. 65. pl. 65 . 

(h) 1. Co. 1 3?. 

(») z. Co. 130. Poph. 3. Moor, 
7!?. 

{fy Co. Lit. aa. b. 

Secondly, 
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Sovtkcot* Secondly, They agreed, That at the common-law, a man 
againfl C0U i(J n ot make his right heir d purchafor y without parting with 
Stowkh. the v/hole fee; but that by way of W* he might: Crefwold’s Cafe , 
in Dyer y is of an eftate executed. They agreed the limitation of 
•the remainder, in this cafe, to be gooia > and tliat it veiled in 
Edward , as a purchafor. 

PalmerT.Burr. North, Chief JuJlice. It Cannot take effe& as a fpringing 
*6.5. ’ dfe\ becaufe where the limitation is of a remainder, the law will 

2. Bi. Rep. 687. never conftrue it fo, as to fupport it any other way. *1 his, he 
and FearncC.R. he had known refolved in pne Cutler's Cafe , in the king’s 
bench. 


Scrocgs, JuJlice , agreed to the judgment j butfaid, he went 
contrary to the books in fo doing, which go upon nice and fubtile 
differences, little lefs than metaphyfical. 

•[*39] 


Cafe 3*. 


• Juft ice dgainft Whyte. 


fn debt ag.iinft 
ji. as executor 
of B. if he plead 
that he it admi- 
nifirator, and 
no X executor, 
life niuft expref- 
ly Ihew, that 
jK died intef- 
tate, and the 
time when 
a immigration 


T\EBT againft the defendant as executor to John TFljytc. 
^ The defendant pleaded, That “John JVhyte did make a will, 
but made not him executor, and that the faid John had bona no - 
tabilia in divers diocefes, and that the Archbimop of Canterbury 
committed adminiftration to the defendant, and concluded in bar ; 
to which there was a demurrer. 

Serjeant Turner. First, This is a plea in abatement 
only, and the defendant has concluded in bar : Cro. Eliz. 202 . 
Ijka?n v. Hitchcot . 


was granted, and conclude in abatement and not in bar, —Ante, ,14. 11. Co. 52. 


1. Sid. 359. 

8. Co, 134. 

1. Lev. ,35. 
Comyns 150. 

2. Stra. 1106. 
8. Mod. 244. 
28S. 

12. Mod. too. 

3. Peer. Wins. 

349 - 

3. Peer. Wms. 
370 - 

2. Eq. Abr. 78. 


Secondly, The defendant does not traverfe, abfque hoc that he 
ever adminiftered as executor: 20. Hen. 6 . 1. h.per Fortescue. 

Thirdly, The defendant does not fhew when adminiftration 
was committed to him; for if it were committed hanging the 
writ, it will not abate it : 21. Hen. 6 . pi. 8. 5. Hen. 5. pi. 10,11. 
Br. tit. M Executors 7. 4. Hob. 49. 

Fourthly, The defendant does not lay it exprefly that John 
Whyte died inteftate; but only fays, that he made a will, but did 
not appoint him, the defendant, to be his executor by that will, 
and that adminiftration was granted to him. Now although the 
defendant wa$ not made executor by the will, yet he might have 
been made fo by a codicil annexed to the will: 2. Roll. Rep. 285. 


1. Pear. Wms. Fifthly, He fays not in what province the bona notabilia 
7 * 6 . were j and perhaps they were in the province of York. 


The Court gave judgment for the plaintiff, nifi caufaty ISc. 
chiefly for the fijl and fourth reafons. 


Page 
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Page againft Tulfe, Sheriff of Middlefcx. Cafe 4. 

TlAIDD. fc. Henricus Tulse nuper de Lond. miUs , et Ro- * r 240 1 
■* bertus Jeffries nuper de Lond, miles , nuper vicecom. ^ 

prof diet, attach: ati fuer. ad refpondendun(i Thom^E Page de * declaration 

placito tranfgreJJ. fuper cafum , &f<-. /krm T ho. per Bale J",*cafe agab ft 

attornatum fuum queritur , quare cum quidem Sam. * W adh am, the iheiift of 
WaddaMj Term. Sand. Trin. ann. regni dom. regis nunc MWdleftx lor a 
vicefimo fexto , et antea indebitatus fuijfet eidtm Tho. Page in 3 4. f«(f e rttu, ”» 
libris mo net a Anglia , idemque "Tho. pro obtentione carund. codon a?n- 

Term. Sand. Trin. anno vicejhno fexto J'upradid. debito undo profe- TIrr f U cd nut 
cutus fuijfet extra cur. domin': regis nunc coram ipfo rege (eddem * tafias in the 
curia apud TVcJhmnaJl.inprevdict.com. Afield. tuncexijlente) quod - king's bench, 
dam praceptum ipfius domin ': regis verfus pradid. Samullem *j ir * a *d io the 
vicecom. Jviidd. direct, per quod eid. tunc vicecomiti pracept. Juit , v ; rrue 0 f w j lic |, 
quod capcret prof at urn Samuelem,^, tdc. et eumfalvo , is c. it a he arrerted the 
quod baberet corpus cjus cor. diet. dom. rege apud TVeJlmonaJi. die party, a»<! at she 
Veneris prox. pojl. tres feptimanas Saudi Mich. prox. fequent. ad returo t,f th * 
refpondendum eidem Tho. de placito tranfgr. ac etiam hilla ipfius ^tfi 
Tho. verfus pradid. Sam. pro triginta quatusr libris fuper of- p.,rat»m bal>eo % 
Jumptionem fecund, confuetud. cur. did. dom. regis cor. ipfo rege but had not the 
exhibend. ct quod idem vicecomes baberet ibi tunc praceptum illud , b °dy thereat 
&c. @?:od quidem praceptum idem Thomas poflea ct ante return. tl)eretu ™ of ' he 
ejujd. Jet/, quarto die futn anno vtcefimo fexto Jupradid. apud Ivcjl - f ent j ant pjt-ads 
monajl. in com. pradid. prafat. Kenric. ct Roberto tunc vice - thea 3 . Hen. 6. 
com. pradid. com. Afidd. deliberavit , ed intent‘tone quod pradid. c - to. and that 
Samuel, virtute pracepti illius caperetur et arrejlaretur , ct ad JT 
prad. diem return, ejufdem in diet. cur. diet. dom. regis coram ipfo ^ Jatf^The 
rege fecundum confuctudincm ejufdem cur. cujlodia Marifihalli Afa- phintiffiprottlt- 
rifchalcia dom. regis cor. ipjo rege ccnimittcrctur, ad intentionem ing that the de¬ 
bitor/ idem Tho. verfus prafat. Samuel, cujlodia ejufdem Alar if fendant had not 
challi Afarifchalcia Jic commjfum, et in cujiod. fud exijlent. fecund. Jurety^for ^he * 
cot fuctudinem did. cur. did. dom. regis coram ipfo rege per bill, appearance of 
ipjius Tiio. verfus prad. Samuel, in eddem cur. exhibend. in the party, pleads 
placito tranfgrcfjionis Jiiper cafum fuper afjuinptionem ipfius Sam .pro that they had not 
prad. 34 libris eid. Tho. folvend. ct pro recuperatione earutid. nar- '“^od y f t a ,* e thi 
raret et implacitarct: et quod prad. Sam. antcqnam ipfc ab hujufmodt wr ; f The 
cujlcd. pradid. Afarfichall. Afarifchalcia deliberaretur aut ad lar - piasntiffdeir.urs. 
gum ire dimitterctur , imponeret in eddem cur. in prad. placito tranf- Judgment for 
grejfoms fuper cafum fujficientes manucaptores eid. Tho. inde re- the defendant. 
fponfur. Jccur.d. corfuctudinem cur. illius j virtute cujus quidem pra- s. C. i. Freem. 
cepti pradidus Henricus et Rop.ertus pojlca et ante return. 209. 225. 
ejufdem , fcil. 14 die Julii ann. 26 ftpradid. tunc vicecom. com. s - c * *• Mod. 
prad. ut prafertur , cxijlentes prafrt. Samuel, apud IVeJlmo- Abr 

najlcr. pradid. in com. pradid. ceperunt et arrejlavcrunt, et ipfum 9 i. g 0 - 



prafertur , dired’ et deliberate mini me cur antes, Jed ma chin antes 

ipfum Thom am minus rite pragravare , ct in profecutione feel a ^ Sauiu^^o 


1. Sid. *3. 439. 1. Lev. 36 . 6. Mod. 122. x. Salk. 99 



Pag* 

agatrjl 
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rum Jlh'Ni.ici ct RobertI tunc vice corn. com. pnvdid. exijtent. 
ad iar sum quo voiuit libcre ct voiuntaric ire et evadere permijerunt , 
et mhilontinu i ad precd. diem returni pratcepti prasd. ip ft pr cedi 61 . 
Hekricus et Robert us vicecom. prad. corn, ddidd. ut presfer- 
tur y exiJieuUSt in pratbid. cur.dtdi dom. rcgis , coram ipfo rege apud 
lEcfinwnc/ter. ptnebid. in ipjius T»lo. grave damnum et preejudi- 

a * 1 g y . 1 • .— a • ^ 



44 ct locum in eoJcm precccpt. content, cor. add. domino rege par at. ha- 
<c huerunt prout per idem prarctpt. Jihi p; no : ip i d a t u r, ’' ubi renter a 
privdicl. H&NR1CUS et RoBEUTUS CORPUS r>\ /EDIC l 1 Sa.mue- 
i.is ad lee am in frncc.'pt. pradid. content, non pa rut. hahucrunt, 


\u\ta exige diam pr.-veepi. predict, et return, f ’uum pranlid. Jed 
treed id?: 5 SAMUEL p y'l evafoucm fucun pro-raid. J ip jam ad leca 
•idem Thom as penitus incognita ebagaait ct retraxit , quorum 
pr.ctexi. idem 'J'kc. non Jc'.urn it: profs cations for la: fiue prasdittes 
raanifjl'n retard:las cxi/lit , •vcrnmdia.n de obteniionc pruniidar. 34 
itbri.ruai ui praferlur, debit, or.wi 'o imprditns ft dtfraudnius 
t\:i/ri'\ ad dampnuht i f ja:s Tho. 43 Is.war -:m i t inde productt Jec- 
Et ll.: hT civ i;;? ct ilo.TriKTL’ii , A «r foil. Tisi.F.R 


tu m. 


at tor nut umfauui veuiaxi et defendant vim ct injurturn queondo, £3V. 
et dicart qued p radtd y s t >to. adioncnijua v.» prat:. ; ■■tarn ir.de verfus 


cos ha ere feu muautcue -v not: del'd, quia diant quod cum per quen- 

dam ad am in jarli /mcuco b uniat t fiNRic 1 tiuficr rcgis Anglia :, ifc. 

fexti po/l Corqujtuu:, a pad ly.jLuonfhr. in com. A/idd. 24 die Fc- 

. cdttrauy titter alia iaaditaturn cxijrit 
' ' * ■* ■ ■ 

vus five 


O'-nan: anno reg 1. jut 7. 3. teat, edit ant, tutor at: a : audit a tutu c. 
j a nth-, ritatc cyfUni parliament! quod vice conics, fub-vlcecouies, * 
mens nice. on/. ,< ac/chalt u: : iadivus /'ranchf:as vel bailie us 

eoitor non . aperet illiquid obre cj/ieii p. r ipjum nee per aliquant 
per Jo taut ad ejas :./v.v: be idi qua pe'/onu pro confedione alicujus re- 
tar.’i.jiac panel/, ct pro tepid panel!, pmeterquam 4 denarios ; ct 
quod praniid. ■viceco/ues >i omnes alii rjjiciar. et minijlri pr<ed:£ti 
cm. ili-ccut oiru prifmam, A\RL. lho:;;J!ct oat of prifon, cmnimo- 



«i O i 


neat ionic:n trail'd. ad cut 


• >rt jut '•r.-r.'tii.i, >>re\ 


toll. rd. d : jus in t.ad.ns lone] / 

■wan n ra reqatrerenb tad perjmufvcp:gbnis qutcfuit vclforent in 


hiilas five 


cor an c .jl:dtti per and, novation, execution, cap. utiagatumfive ex- 
couvramn at. d pro fecuritr.tc pacts, ct ranai'ats tali bus perfouis qua' 
potent comma/! ad ctfl-d. per f pec 1 ale mandfrum tt liquor ton jujEciari- 
orum , ct va ,r ? until-us rccujantibuj ad per vicr.itiu.i jeeuadum formant 

Jlututi 
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Jlatufi de Laboratoribus tantummodo cxccptis, prout per aflum pr/e- 
dibfumplenius apparct. Etiidem Henricus et Robertus ulterius 
dicunt quod ipft dccimo quarto die yulii anno regui didti dom, regis 
nunc , &c. vicefimo fexto fnpradifi. in dilla narrationefuperius jpe- 
cijicat. iifdem He>:r. et Roberto tunc xsicccom. corn, prevd. exf- 
tentibus , apud parockiant S. Clement is Danarum in com. prevdich 
ceperunt et arrejlavcrunt prtcdi&um Samuelj m Wadiiam vir- 



cujlodid-pr<edi£t. Hf.nr. ct Robert I evident, pro eadem carpet, ct 
pro nulla alia cattfi , prudiit. Sam. Waoham pojlea et ante 
return, prarccpti iltius , jcil. presdicio dccimo quarto die Julii 
anno vicefimo fexto fupradiiio apud parocb, pr redid/. in com. 
prmnifl. invenit ei obiuiir prrli.of. Henrico et Roberto adtunc 



cijicat. ad refund. pr.vfato Tho. de placito tratifgrejfonis ac etienn 
bilhe ipftus Tho. verfas prtzfutum Samuel?.:m pro triginta qua- 



Campis in com. AH cldlej ex generof. ct Tno. Williams de eadem 
parocb. in com. pra-dltK t.iyior ; q-ii qv.idem Willi elm us 
Kino et Vho. Wili.i a ms i undent Samueef.m adtunc wanuca - 
pere obi; tier uni quod ip/e idem Sam. Wadham cnmparcret coram 
ditto dom. rege apud U'r/imon. die Ecneris prox. pojl tres feptimanas 
Sandti AUcb. prox. fcquent. ad refpondend. prajdt. Tiro. Tag f. de 
placito tranfgrc/hcnis et billet' fr,edits. in uarratione pravlill. jape- 
ritis Jpecifieai. Jciundum formant ct effectwn atlas praniitti. Et iid< m 
Hf.nr. et Robert us ulterius dicunt, quod p often et ante retur- 
num pracepti p tvdicii, feii. prmditto dec it no quarto die yulii arm. 
vicefimo f \ to fttpradich iijil. Hf. nr. et Roberto tunc vieecom. 
com. prevd. e.y i/leu. a pad pa roc h. Sant/i (lie mentis lb an or. prad. 
vigere jlatui. pr.rd. cep tie preefat. S A M U u L k rationahilnn Jecuri- 
tatem predict, viz. Wii.liklmum King et Tno. Williams; 
qui quidem Willielmus King ct Tho. Williams iifdem die 
et anno aq.nd parocb. pr/.edict. Saudi dementis Danor. in com. 
prard/tt. per quondam jeriptum fuum obligator ium fub Jig ill. predic¬ 
tor. WiLi.rii/.Mi King et i no. Williams, cujus dot. eft dc¬ 
cimo quarto die ''fill. aim. vicefimo fez to fnpraditt. concejjiffcnt ct 
quill bet corn m concejjitJe ter.eri prafato Henric. et Robert, ut 
xeice.com com . pra-d. in Jammu 70 librar. bona' ct legalis monrim 
jinglitc cum couditione eidem Jlript. obligator. J'.dfript. quod 
pr.edifi. Samuel, cconparerct coram ditto dom. rege apud JVcJl- 
rnonajl. pradill. die f'eneris prox.pojl tres jeptimanas San It i Alii c bar/is 
prox.Jcquent ad refpondend pr,ejaio Tho. Page de plaeit. traif- 
~ " ” * ct 
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Pas* fuperius verfus eos queritur . Etulterius iidem Henr. et Robert. 

J dicunt quodipfi poJlea,fcil. ad diem returni ejufdem preecepti coram 
Tolu. rg „ e a p uc [ Weftmonaji.preeditt. iifdem Henr. et Robert. 

turn vicecom. com. preed. exifent. returnaverunt praceptum pr<edic¬ 
tum quod ipft virtute preeceptipreedittt cepiJJ'ent prafatum Samu- 
elem cujus corpus cor am ditto Horn, rege ad diem et locum in eodem 
pracept. content, parat. habuerunt , prout per idempfeecept. preset- 
piebatur , et hoc parati funt verificare , unde petunt judicium et dam - 
na fua occajionepreeditt.ftbi adjudicand . Et preeditt. Tho. PAG E, 
dicit quod ipfe per aliqua per preeditt, Henric. et Robert .fupe¬ 
rius placitando allegat. ah attione fua preeditt . verfuspreed. Henr. 

* [ 244 ^ et Robert, habend. preecludi non debet, * quia protejlando quod 
preeditt . Henr. et Robert, non ceperunt fecuritatem fufficientium 
perfonarum pro comparentia preeditt. Samuelis ad diem et locum 
in preccepto preed. fuperius fpecificat . prout preed. Henr. et Ro¬ 
bert. fuperius placitando allegaverunt, pro placito idem Thom. 
dicit quod iidem Henr. et Robert corpus preefati Samuelis ad 
diem et locum in pracept preed. content, cor. ditto dom. rege non 
parat. habuerunt juxta exigentiam pracepti preeditt. et returnum 
Juum praditt. et hoc paratus ejl verificare, unde petit judicium et 
damna fua occajione preer.iijforum Jibi adjudicari. 

The defendants demur to this replication, and the plaintiff joins ■ 
in demurrer. 


An aAion will 
not lie againft 
a Iheri;? ;«r 
taking infuffi. 
cit-r - I ai). 

3*. Hen. 6 . 

pi. 2 - 3 . 

Vide ante, 57. 
227. pi. 17. 
a. Inft. 376. 

F. N. B. 55. 
Gilb. C. B. 32. 
Tidd’s Praft. 

3li. 

1, H. Bl. Rep. 
C« B« 468. 


Serjeant Strode, for the defendant. Before the ftatute of 
JVeJlminJier 2. cap. 10. no man could make an attorney without 
the king’s writ de attornato faciendo ; and there was no other 
return at the common law than u cepi corpus” or K non ejl in- 
“ ventus .” The ftutute of 23. Hen. 6. c. 9. doth not alter the 
return ; the defign of that flatute is only to provide for the defen¬ 
dant’s cafe, and againii the extortion of fheriffs and their officers : 
fo that the fheriff being obliged to return a cepi and yet to let the 
defendant to bail, there can be no realon why he fhould be charged 
for not having the body at the day; and he cited Lane ton v. 
Gardnc*' fa). Barton v. Aldzvorth (b), the cafe of Bowles v. Laf- 

1 / % » i ■ • rr* 1 « •• .. . . m 



igai 11ft the fhcriff. In Roll's Abridg¬ 
ment ( d ) no adtion lies againft the fheriff for not having the body 
at the day, becaufe he is compellable by the flatute to let him to 
bail ; and fo he faid it was refolved in a cafe between Franci/yn 
v. Andrews (e), but adjudged for the plaintiff upon the inluffi- 
ciency of the pleading. 


Serjeant Conyers, for the plaintiff. I agree that an a&iort 
of tt'eape will not lie againfl the rneriff, bccaufe he is compellable 
to let him to bail ; but this is an action at the common law for a 
M e return , which if itihould not be maintainable, the defign of 

(a) Cro. Eliz. 460. Moor, 428. ( J) 1 Roll. Abr. 92. . 

( 1 ) Cro. E!iz f>z 4. lo B. R. 24. Car. >, 

(<} Cro. Eilz. 852. Noy, 39. 


the 
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the ftatute would be defrauded : for the plaintiff cannot control Pa«k 
the fheriff in his taking bail, but he may take what perfons and againft 
what bail he pleafeth: and if he fhould not be chargeable in an ut ‘** 
action for not having the body ready, the plaintiff could never 
have the effect of his fuit: * and although the fheriif be charge- * f 24C ] 
able, he will be at no prejudice 5 for he may repair his lofs by the Vid t ^ 
bail-bond: and it is his own fault if he take not fecurity fufficient - 5# * 

to anfwer the debt. The laft claufe in the ftatute is, u That if 
c£ any fheriff return a cepi corpus or reddidit fe^ he fhall be charge- 
“ able to have the body at the day of the return, as he was be- 
“ fore, &c.” Thatr“ if” implies a liberty in the fheriff not ^re¬ 
turn a cepi corpus or reddidit fe. 1 

But notwithftanding, by the opinion of North, Chief JuJlice, *• 59 - 

Wyndham, and Atkins, JuJlices , the plaintiff was barred. 4* Burr." 198*. 
The cafe of Boivles v. Lajfel\ they laid, was a ftrong cafe to go- ’ ' 8 

vern the point; and the return of paratum habeo , is in effedfc no 
more than that he had the body ready to bring into court, when the 
Court fhould command him; and it is the common pra&ice only 
to amerce the fheriff till he dot s bring the body ( a ): and therefore ( a ) Inrs F^ 
no’aciion lies againft him j for it is not reafonable that he fhould Kidd’s Vradl. 
be twice punifhed for one offence, and that againft the court only. 1 
* Scroggs delivered no opinion : but judgment was given, utfupra , 
for the defendant. 


Ccckram, Executor, againft Welby. 


Cafe 5. 


A CTION upon the case againft a fheriff, For that he levied The ftatute of 
fuch a lum of money upon a fieri facias at the fuit of the Limitationscan- 
plaintiff, and did not bring the money into court at the day of the "°^ C a £^n*of 
return of the writ, per quod deteriorutus eji et damnum habet , f isV. debt brought 
The defendant pleads the ftatute of 21. Jac. i.c. 16. of Limitations, againit a lheriff 
To which the plaintiff demurs. for money ie\ icd 

under a fieri f am 

Barrell, Serjeant. This action is within the ftatute. It eiatm 
arifeth ex quafi conlratlu : Speake v. Richards , Hob. 206. s * ^ F,cem * 

It is not grounded on a record i for then nullum tale recordutn £ 2 Mg(J 

would be a good plea ; which it is not: It lies againft the executors J 1x . 

of a fheViff, which it would not do if it arofe ex malcficio. S. c. z. Show. 


Pemberton. This a< 5 lion is not brought upon the contra&. 
If we had brought an indebitatus ajfumpfit , which perhaps would 
lie, then indeed we had grounded ourfelves upon the contract, and 
there had been more colour to bring us within the ftatute i but we 
have brought an action upon the cafe, for not having our money 
here at the day, per quod , &c. 


79- 

5. Mod. 308. 

8. Mod. 171. 
z. Ld. Ray. 

935- 1 ao 4* 

1. Peer. Wmi. 
74a. 

a. Peer. Wma, 
*44« 


* North, Chief JuJlice. An indebitatus ajfumpfit would lie, * £ 246 3 
in this cafe, againft the fheriff or his executor j and then the fta¬ 
tute would be pleadable. I have known it rcfolved, that the fta¬ 
tute 



C&cxn aw 
fainjt 
Wkiir. 


i.Cm. 540. 

5 ’ 3 * 53 V 
X. SiurKt. 3S. 

Styles 214. 
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tute of Limitations is not a good plea againft an attorney that 
brings an arAion for his fees, becaufe they depend upon a record 
here, and are certain. 

This en filing *Trinity Term, the matter being moved again, THE 
Court gave judgment for the plaititi if, uifi cauj'a, Is c. If the 
fi* ri J uclas had been returned, then the action would have been 
grounded upon the record, and it is the file riff’s f.ult that the writ 
is not returned: but, however, the judgment in this court is the 
foundation of the action. Debt upon the Itatute of 2. Fdiv. 6. c. 13. 
for not fetting out tithes, is not within the ihitute, for oritur ex 
malefic 10 : fc the ground of this action is mal.ficiv.iny ami the judg¬ 
ment here given } in both which rclpc&s it is not within the itatute 
of Limitations. 


Cafe 6. 

If an iafintftwg 

ttmerty with in - 
tem to levy a 
Inr to c!.s uiC-i 
of l'- Ullf and 

hurfi.If of a* 1, 
vtTtsn tx ..a-tv d 
by c'wniiT.on- 
•fsondei a 
tUJixui 
tiMy -a I« a in 
fhc w:i>» 
grc.:tl; tniHer 
a?, ytr ibi f.ne 
canao? K>t l t 
air 1 .', ./t hy j.'.W 
th . i, tl 
grr.uiu! tiiw 

tx*..«iitaiion 
frvs rrH'jfivf. 

S.C :.Ve rv..}C. 
Anrr, 4S- 

3 . 5.C". 36 . 

* r 2471 

19. Med. 4 -. 

*79- *45- 4 3'j- 

XI. Mod. 1S1. 
Xj 6 . 2 , 10 . 

*S. Mod. 444 . 

A*>r. 2 q. 283. 

Fiixg. X14. 


Caf.Tem.T.db. 
41. 16'. 
a. Silk. -jo-. 

3. Pesr. Wmi. 


Barrow Parrot. 

T>ARRGT had married one fiudith Barren an heirefs. Sir 
^ Herbert Parrot , his father, and an ignorant carpenter, by 
virtue of a de (limits poiejlalmi to them directed, took, the conu- 
fance of a fine of the fad y uuith , being under age, and by in¬ 
denture the ufe was »; r.itcd to Air. Parrot and his wife for their 
two lives, the remainder to the heir;- of the furvivor. About two 
years after the wife died without iiiue j and Barrcwy as heir toller, 
prayed the relief of the Court. 

Upon examination it appeared, that Sir Herbert did examine the 
woman whether fhe were willing to lew the fine; and afked the 
hulband am! her. Whether ihe were of age or not ? Both anfwcred 
that ihe v/as. She afterwards, being privately examined touching 
her confnt, aiifwered as before, and that file had no confiraint 
upon her by her hufixui!hut file was not tiiere qticfiioncd con- 
eemin- her age. Sir Herbert Parrot was not examined in court 
upon oath, becaufe he was accufed. 

North, Chi f find ice, laid, this court could no more adminifler 
n:i oath ex efiicio th:m the Ipiritual court could-—N orth and 
"W vxiiham. There is a greet truit repoled in the commiffi oners, 
* and they art- to inform themfelvosof the party’s age j and a vo- 
luntiry ignorance will not ext life them. 

But At KYN’f, JvfFcey oppofed his being fined. He cited 
Huu^ai'i C fe \a)y \vh«ie a fine by dedtmus was taken of an infant j 
and becaufe it was not apparent to the commillioncrs that the 
infant was within age, they were in that court acquitted. 

E ut NoFv t :T, ('J: icpjufiicc, WYKDHAM, and ScROGOS, JttJficeSy 
agreed, that the fen fnouid be fined, for that he could not pofiSbly 
be prcfimu.d to he ignorant of his wife’s age. —Atkyns, contra. 

But thfy all AGREED, that there was no way to fet the fine 
afide. 


206. 


1. L.!. Riy. *13. Cowp. 612. 2. Term Rep. 159. 

(.<; rz. Co. Hi, x>3. 
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TRINITY TERM, 

The Twenty-Ninth of Charles the Second, 

I N 

The Common Pleas. 


Friday , 15. 'June 1677. 


Sir Francis North, Knt. Chief JuJlice. 

Sir Robert Atkins, Knt. 

Sir Hugh Wyndham, Knt. JuJliccs . 

Sir William Scroggs, Knt. 

iS» William Jones, Knt. Attorney General. 

Sir F rancis Wilmington, Knt. Solicitor General. 


Searle agabfi Long. 


.UARE IMPEDIT again!! two. One of the defendants 


C 248 ] 

Cafe 7. 


Q appears ; the other calls an ejfcin : wherefore he that T,1C procef l'? 

appeared had idem dies : then he that was elfoined appears, 
and the other calls an efioin. Afterward an attachment iflued for mnt y m<sdiftr(Js% 
their notappearing at the day; and fo proccfs continued to the and ifthedefen- 
great dijlrej's : which being returned, and no appearance, judgment 
final \yas ordered to be entered according to the ftatute cf ^ r , c ” 
Marlh. the 52. Hen. 3. c. 12. which enatts, that “ in a plea be judgment for 
44 of quare imp edit, if the dillurber come not at the ftrll day that he tho plaintiff; but 
44 is fummoned, nor call no efloin, then he fhall be attached at uniefsthcdefen- 

“ another day; at which day if he come not, nor call no efloin, anJVervedwiti 
44 then he fhall be attached at another day; at which day if he come t }, e f umm0 ns, 
11 not, nor call no efloin, then he lhall be diftrained by the great and good fum- 
44 diftrefs; and if he come not then, by his default, a writ lhall go mowers ri*t-.:rncd 
44 to the bilhop of the fame place, that the claim of the dillurber 

by default fhall be fet afide.—S. C. 2. Mod. 264. Ante, 1 97. 1. Vent. 60. 1. Lev. 103. 

F. N. B. 32. 2. Saund. $5. 45. a. Inti. So. 124. 3. Inft. 125. Dyer, 153. j. (ones, 412,' 

1. Bulrt. x6o. Cro. Car. 341. 5x1. 5x7. 2. Show, 274, 6. Mod. 4, 5. 1. Salk. 2x6. 

10. Mod. 310. x. Biownl. 158. 

44 for 
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c< for that time (hall not be prejudicial to the plaintiff, faving to 
the difturber his right at another time, when he will fue there- 
« fore ; and the fame law as to the making of attachments fhall 
“ from henceforth be obferved in all writs where attachments lie, 
M as in making diftreffes 5 fo that the fecond attachment Hi all be 
“ made by better pledges ; and afterwards the lafl dill refs/’ 

Pemberton, Serjeant , moved to have this rule difchnrgcd, 
Bccaufe the party was not fummoned, neither upon the attachment 
nor the great dijirefs , and the fureties returned upon the procefs 
were John Doe and Richard Roe : an affidavit was produced of 
non fummonsy and that the defendant had not put in any fureties, 
nor knew any fuch perfons as 'John Doe and Richard Roe . 

It was objc&sd on the other fide. That they had notice of the 
fuit; for they appeared to the fummons ; and it appeared that 
they were guilty of a voluntary delay, in that they fourched in 
efi’oin ; and the ftatute of Mar [bridge is peremptory : wherefore 
they prayed judgment. 

Maynard, Serjeant , for the defendants . If judgment b© 

entered againft us, wc have no remedy but by a writ of deceit. 
Now in a writ of deceit the fumners and vcyors are to be examined 
in court j and this is the trial in that action : but feigned perfons- 
cannot be examined. It is a great abufc in the officers to return 
fuch feigned names. The hr it caufe thereof was the ignorance of 
flic riffs, who being to make a return, looked into fome book of 
precedents for a form ; and finding the names of John Doc and 
Richard Roe put down for examples, made their return accord¬ 
ingly, anc ^ to °k no carc for true fumners and true manucaptors. 
For non-appearance at the return of the great diftrefs in a plea of 
• [ * 49 ] qucrc impedity * final judgment is to be given, and our right bound 
for ever; v. hich ought not to be fuffered, unlefs aft^r procefs legally 
Arvcd, according to the intention of the ftatute. In a cafe iu 
Michaelmas Term the twenty-third of the prefent king, Vivian v. 
the RiJJjcp of fondotjy judgment was entered in this court in a plea 
of quarc impedity upon non-appearance to the great dijirefs ; but 
there the party was fummoned, and true fummpners returned ; 
upon non-appearance an attachment iffued, and real fumners 
returned upon that : but upon the diftrefs it was returned, that the 
defendants dijlriiiifuerunt per bona et cat alia y ct manucapti per 
John Doe ct Richard Roe : and for that caufe the judgment was 
vacated. 

The Court. The defign of the ftatute of Marlbridge was to 
have procefs duly executed, which if it were executed as the law 
requires, the tenant could not poffibly but have notice of it. For 
if he do not appear upon the fummons an attachment goes out ; 
that is a command to the fhcriff to feize his body, and make him 
give fureties for his appearance : if yet he will not appear, then the 
great dijirefs is awarded j that is the IherifF is commanded to feize 
{he thing in quell ion : if he come not in for all this, then judgment 


llAttt 

mgainft 
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final is to be given. Now the iflue of this procels being Co fata! Simt' 

that the right of the party is concluded by it, we ought not to 
fuller this procefs to be changed into a thing ofcourfe. It is true, 
the defendant here had notice of the fuit *, but he had not fuch 
notice as the law allows him. And for his fourching in efloin, 
the law allowslt him. Accordingly the judgment was fet afidc. 


Anonymous. 

pj'ALSE judgment out of a county court. The record was 
■* vicious throughout, and the judgment reverted; and ordered, 
that the fuitors ihould be amerced a mark : but the record was fo 
imperfectly drawn up, that it did not appear before whom the court 
Was held i an*! the county-clerk was fined five pounds for it. 

z. Inft. 5 j. iz. Mod. 16. Cafes in Crown Law, zdedit. 183,184. 


Cafe 8« 

The court of 
kind's bends 
may tine * 
c tun ty-cleric 
for negligence. 

8. Co. 40. 
Dougl. 194. 


Anonymous. 


Cafe 9. 


{"^ESSAVIT per biennium (a). The defendant pleads terntre^hea 
non tenure” He commcnceth his plea, “ quod tetenti P ,eadc ? tbe 


“ reddere non debet but concludes in abatement. 


tenure tc in bar, 
but when plead. 


* Barrell, Seiyeant. 
imparled. 


He cannot plead this plea, for he has if 


MIST. 


The Court. Non-tenure is a plea in bar: the conclufion, * [ 2 5° 3 
indeed, is not good, but he (hall amend it. Ante, is<. 

* I. Ld Ray. 

BarRell, Serjeant. Non-tenure is a plea in abatement. The 229.47(6. 
difference is betwixt non-tenure that goes to the tenure (as when 4 * Bac * Abe. 
the tenant denies that he holds of the demandant, but fays that he l, S‘ 
holds of fojne other perfon, which is a plea in bar), and non-tenure 
that goes to the tenancy of the land $ as here he pleads, that he is 
not tenant of the land; and that goes in abatement only. 


The defendant was ordered to amend his plea. 


(a) This writ was given by the Second, *3. Edw. t. c. ix. See 

Aatute of Glouceftcr, 6. Edw. 1. c. 4. 2. Inft. 295. F. N. B. 208. 
and the ftatuic of Weftminfter the 


Addtfon againft Sir John Otway. Cafe 9*. 

# T'ENANT in tail of land in the parishes of Rippon and Lands lying in 
Kirby-Afarleflone, in the towns of A. B. and C. The tenant the parijh at 
in tail makes a deed of bargain and (ale to J. S. to the intent to A/A, but out of 
make J. S. tenant to the pracipe , in order to the differing of a 
common recovery of fo many acres in the pariihes of Rippon 

ry defcribing them as lying in Dale generally, although the covenant deftrihr them as lying in 
the parifb of Dale.—S. C. Freem 227. *35. *4°» **• C. 2. Mod. 233. S. C. 3. Keb. 77 i. 

S. C. 1. Vent. 3T. Ante, 49. 78. 20S. X46. Allen 88. a. Co. 58. 8. Co. 155. 11. Co. 25* 

Co. Lit. 22 5. Hob. 2x4. Cro* Jac. *63. Comynt, 386. *, Mod. 47. 236. 8. Mod. 276. 
4. Burr. *5 so. Cowp. 34$. 


and 
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*[> 5 « ] 


See the cafe of 
Mattey v. Rice, 
Cuwp. 349. 
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a»d Kirity-Marlejlone. Now in thofe parifhcs there ate two 
towns called Rippon and Kir by-Mar lejlone ; and the recovery is 
lufferei of lands in Rippon and Kirby-Marlejione generally; all 
this was found by lpecial verdict. And further, that the intention 
of the parties was, that the lands in queftion ihould pafs by the 
faid recovery; and that the lands in queftion are in the parijhes of 
Rippon and Kirby-Marlejlone , but not within the townjhips ; and 
that the bargainor had no lands at all within the faid townjhips. 

The queftion was. Whether the lands in queftion fliould pais 
by this recovery, or not ? 

Shaftoe. They will pafs. The law makes many (trained 
conftruftions to fupport common recoveries, and abates of the 
cxa&nefc that is required in adverfiry fuits; a? in Dormer's Cafe 
iff), in Eare v. Snow (Z>), in Sir Moyle Finch's Cafe (c), and ill 
Ferrers v. Cur/on (cl). In the cafe of Stork v. Foxe (e), where 
two vills, Walton and Street , were in the pariih of Street , and 
a man having lands in both, levied a fine of his lands in Street, his 
lands in Walton would not pafs : but there the conufor had lands 
in the town of Street to fatisfy the grant. But in * our cafe it is 
otherwife. He cited, alfo, Roll. Abr. te Grants'* 54. and *the 
cafe of Baker v. Johnfon, Hutton , 105. The deed of bargain 
and fale and the recovery make up in our cafe but one afturancc, 
and conftrudtion is to be made of both together ; as in Cromwell’s 
Cafe ( f). The intention of the party is to rule in fines and re¬ 
coveries, and the intention of the parties in ouf cafe appears in 
the deed, and is found by the verdict: 2. Roll. Abr. 19. Winch. 
122. per Hobart ; Cro. Car. 308, Sir George SymoncCs Cafe : 
betwixt which laft cafe and ours ail the difference is, that that 
cafe is of a fine and ours of a common recovery j betwixt which 
conveyances, as to our purpofc there is no difference .at all. He 
cited Jones v. Wait in ’Trinity Term , 27. Car. 2. in this court,, 
and a cafe of Thynne v. Thy tine , 16. Car . 2. in the King's Bench 
when Hyde was Chief Jufticc. 

North, Chief JuJlice. The law has always ftuck at new 
• niceties that have been ftarted in cai s oi fnes and common recove¬ 
ries , and has gotten over almofc all of them. I have not yet feen 
a cafe that warrants the cafe at bar in all points j nor do I re¬ 
member an authority exprefly againft it, and it leems to be within 
the rcafon of many former refolutions. But we muft be cautious 
how we make a further itep. 

Wyndham, JuJlice. 1 think the lands in queftion will pafs 
well enough ; and that the deed of bargain and fale which leads 
the ufes of the recovery, does fufficiently explain the meaning of 

(«) ». Roll. 6-. 5. Co. 40. (e) Cro. Jac. 120, 121. 2. Roll. 

(£) FloA'd. 514. i 3 . Vm^r Ahr. 2 14. Abr. 54. 

(«) 6. Co. 6j. Co. In:. 591. (/) 2. Co. 69. Jenk. 152. 2. Andr. 

t. L<on. 134. 69. Moor, 471. Savil, 115. Co. 

Cic.jar. 643. Litt. 103. 


the 
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the words Rippon and Ki r by-Afar lift one, in the recovery. I do Aotmoai 

not fo much regard the jury’s having found what the party’s in- “S' 3 */* 

tendon was, as I do the deed itfelf, in which he expreffes his own Ja r* 
intention himfelf: and upon that I ground my opinion. 

Atkyns, Jijlice , agreed with Wyndham. Indeed when a 
place is named in legal proceedings, we do prhnd facie intend it 
of a vill if nothing appear to the contrary ; Siabitur prafumptioni 
donee probetur in contrarium . In tills cafe the evidence of the 
thing itfelf is to the contrary : the reafon why prima facie we in¬ 
tend it of a vill, is, bccauie as to civil purpofLs the kingdom is 
divided into vills : we do not intend it of a parilh, bccaufe the di- 
vifionof the * kingdom into parishes is an ecclefiaftical diftribution * «- 
tofpiritual purpofes. But the law in many cafes takes notice of k „ 
parifhes in civil affairs, and cuftom having by degrees introduced 
it, we may allow of it in a recovery as well as in a fine. 

Scroggs accordant. If an infant levy a fine, when he be¬ 
comes of full age he (hall be bound bv the deed that leads the ules 
of the fine, as well as by the fine itfelf, becaufc the law looks 
upon both as one affurance.—So the Court was of opinion, 
that the lands did pafs. 


It was then suggested. That judgment ought not to be 
given notwithffanding, for that the plaintiff was dead (a). —But 
they faid they would riot ftay judgment for that, as this cafe was for 
between the lellor of the plaintiff and the defendant there was an¬ 
other caufe depending, and tried at the fame a dines -.hen this ifiuc 
was tried ; and by agreement between the parties the verdidt in 
that caufe was not drawn up, t ut agreed that it fhuuld enfuo the 
determination of this verdidt, and the title to go accordingly. 
Now the fubmiilion to this rule was an implicit agreement not to 
take advantage cf fuch occurrences as the death of the plaintiff in 
an ejedhnent, whom we know to be no wife concerned in point 
of intereft, and many times but an imaginary perfon. 

It was faid alfo to have judgment, that there lived in the county 
where the lands in queftion are, a man of the fame name with 
him^ftat was made plaintiff.—This the Court faid was fuf- 
ficient, and that were there any of that name, in reram naiura 

they would intend that he was the plaintiff. 

' \ 

Per Curiam. Wc take notice judicially, that the hjfor of 
the plaintiff is the perfon intcreltcd, and therefore we punilh the 
plaintiff if he rcleafc the action or rclcafe the damages.—Accor- 
dingly judgment was given. 


The dentil of /fi# 

pLiii/tijfin eject¬ 
ment ihall not 
abate tiis aflLon, 
especially inhere 
be another per-* 
fan of the fsnsc 
name; for thm 
court will 
take notice 
tint it is rite 
t'Jjlr of the 

plaintiff v 4 lO tS 
concerned i 
te-reft. 

5. Mod. 33. 

1. Sid. 24. 

3. Kcb. 373. 

1 2. Med. 655. 

2. Stra. 899. 
1056. 

: .kd.Rny.244. 
Kun.bjctt. 

Salk. 260. 


(«*) By 17. Cir. 1. c. 8 the death of ment he tinned, though not entered on 
either party between verdict and jnr*^- the roll, or if the death Inpoen after rh« 
jsnent (kali not be alleged for eircr, commencement of the aiiiz«s, thc-j«jh 
fo as judgment be entered within two before trial, it is within the rerntdy 
Terms after the verdi&. If the judg- olthsftatutc. x. Sid. yl 5. x. Salk. t. 
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Cafe KO. 


* Anonymous. 


I!two actions *p\EBT UPON an obligation was brought againft the heir of 
ba brought LJ obligor; hanging which adtion, another adtion was 
, a JJ 0 brought again ft the fame heir upon another obligation of his 
feverai hondaby anceftor. Judgment is given for the plaintiffs in both a&ions: 
his anceftor, but the plaintiff in the fecond adtion obtains judgment firft : and 
thepiaintiffwho Which ftiould be firft fatisfied ? was the queftion. 

firft fignsjudg- * 

ment ftiaii have Barr ell, Serjeant* He lhall be firft fatisfied that brought 

priority of exe- the firft ^[ 0lu 
eutioit,altliough 


Ms all ion was 
net firft com¬ 
menced. 

Ante, 1. 

Keitw. 63, 

32. Mod. 146. 
I.Ld.Ilay. 252. 
1. Peer. Wins. 
* 95 * 

3. Peer. Wms. 


North, Chief yujlice . It is very clear, that he for whom the 
firft judgment was given fhall be firft fatisfied; for the land is not 
bound till judgment be given (a). But if the heir, after the firft 
action brought, had aliened the land which he had by deicent (b) ; 
and the plaintiff in the fecond adtion, commenced after fuch 
alienation, had obtained judgment, and afterward the plaintiff in the 
nrft adtion had judgment likewife; in that cafe the plaintiff in the 
firft adtion ftiould be fatisfied, and he in the fecond adtion not at all. 


399 - 

3. BaC.Ah. 26. 
z. Term Hep. 
729. 

4. Term Rep. 
40a. 


Barrf.ll, Serjeant, What if the (heriff return in fuch a cafe, 
that the defendant has lands by defeent , which in fadt are of his own 
purchafe ? —North, Chief Ju/tice. If thefherifPs return cannot 
be traverfed, at leaft the party (hall be relieved in an ejedtment. 


(a ) Std vide the cafe of Gree v. 
Oliver, Carth. 245. where it is faid, 
that this cafe is not law. But by 
29. Car. 2. c. 3. f. 14. & 15. “ Any 
“ judge or officer o t the courts at 
Wcftminfter, that fhall fign any 
** judgments, fhall at the figning of the 
“ fame fet down the day of the month 
" and year of liis fo doing upon the pa- 
“ per-book, docket, or record, whicii he 
(hall fign j which (hall alfo be entered 
•< on the margent of the roll x and fuch 
“ judgments as againft purchafors bona 
“ fide for valuable confideration of lands, 
“ tenements, or hereditaments, to be 
charged thereby, lhall iu confideration 


“ of law be judgments only from fuch 
* ( time as they (hall be fo figned, and 
** (hall not relate to the firft day of the 
** Term whereof they are entered, or the 
“ day of the return of the original, or 
** filing the ball: and no writ of fieri 
facias^ or other writ of execution, 
“ (hall bind the property of the goods, 
“ but from the time that fuch writ (hall 
“ be delivered to the (heriff/’ 

(I) By 3. & 4. Will. & Mary, c. 14. 
f. 5. “ if any hdrliable to pay the debt 
** of an anceftor, in regard of lands, gee. 
“ descending upon him, (hall alien them 
“ before action brought, he (hall be 
“ liable to the amount of their value.” 


Cafe 11. The King againft Thorneborongh and Studly. 

A recovery in 'tTIE king brought a quare i/npedit againft the Bijhop of 

r^inftTCieik ^ and fljorneborough and Studly ; and declares, 

whom the km 5 That Queen Elizabeth was feifed in fee of the advowfon of Redrijf 

prerented by iii the county of Surrey , and prefented "f. &. : that the queen died, 

ufurpation ami the advowfon defeended to King James^ who died feifed, &c. 

avoids the ufur- an j brings down the advowfon by deicent to the king that now is. 

pation. 7 ‘bortieborougb the patron pleads a plea in bar j upon which the 

Ante, 204. 2^0. 

248. Polt. 276. 2. Roll. Abr. 370. 6. Co. 29. 5. Co. 59. Co, Lit. 344. Cro. Eliz. 140. 

519. 1. Leon. 220.—Jones, 46. Vaogh. 14. Hob. 316. 

king 
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king * demurs. Studly the incumbent pleads, confeffing Queen 
Elizabeth’s feifm in fee in right of her crown; but fays, that file, 
in the fecond year of her reign, granted the advowfon to one. Bo/billy 
who granted to Ludwell, who granted to Danfon, who granted to 
Hurlejlone, who granted to Tborneborough, who prelented the 
defendant Studly, and traverfeth, abs<kje hoc that Queen Elizabeth 
died feifed. 

The defendant’s counfel produced the letters patents made by 
Queen Elizabeth in the fecond year of her reign to Bojbill and his 
- heirs. 

The king’s counfel gave in evidence a prefentation made by 
Queen Elizabeth by usurpation in the thirty-fourth year of her 
reign, of one Rider , by which prefentation the advowfon was 
veiled again in the crown. The prefentation was read in 
court, wherein the queen recited that the church was void, 
and that it appertained to her to prelent. 

North, Chief yujlice . Is not the queen deceived in this 
prefentation ? for Die recites, that it belongs to her to prefent, 
which is not true. If the queen had intended to make an ufurpa- 
tion, and her clerk had been inftituted, (he had gained the fee- 
_limple ; but here ihe recites, that fhe had right. 

Maynard, Serjeant. When the king recites a particular title, 
and has no fuch title, his prefentation is void; but not when his re¬ 
cital is general, as it is here. And this difference was agreed 
to in the king’s bench, in the cafe of one Erafmus Dry den. 

The defendant’s counfel Ihe wed a judgment, in a quare imp edit, 
againft the fame Rider , at the fuit ol one IVingate, in Queen 
Elizabeth’s time; whereupon the plaintiff had a writ to the biihop, 
and Rider was oufted. IVingate claimed under the letters pa¬ 
tents of the fecond of the queen, viz. by a grant of one Adie to 
himfelf; to which Adie one Ludwell granted it, in the thirty-third 
year of Queen Elizabeth’s reign. 

Baldwin, Serjeant. It appears by the record of this j udgment,that 
a writ to the biihop was awarded ; but no final judgment is given, 
which ought to be after the three points of the writ inquired. 

North, Chief JuJlice. What is it that you will call the final 
judgment? There are two judgments in a quare impedit ; one, 
that the plaintiff fhall have a writ to the biihop, which is the 
final judgment, that goes to the right betwixt the parties j and 
the judgment at the common law. There is another * judgment 
to be given for the damages fince the ftatute of IVeJhninJler 2. c. 5. 
after the points of the writ are inquired of; which judgment is 
not to be given but at the inftancc of the party. 

Pemberton. This Wingate who recovered was a Granger, 
and had no title to have a quare impedit . Now I take this diffe¬ 
rence, Where the king has a good title, no recovery againft his 
clerk fhall affe& the king’s title; he fhall not be prejudiced by a 

Vol. I. S recovery 
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The Kino 
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ROUGH A NO 

Studly. 
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recovery to which he is no party. If the king have a defcafible 
title, as in our cafe, by ufurpation; there, if the rightful patron 
recover againft the king’s incumbent, the king’s title (hall be 
bound, though he be not a party j for his title having no other 
foundation than a prefentation, when that is once avoided, the 
king’s title falls together with it. But though the king’s title be 
only by ufurpation, yet a recovery againft his clerk by a ftranger, 
who has nothing to do with it, mall not prejudice the king : 
covin may be betwixt them, and the king be tried. Now JVingate 
had no right; for he claimed by grant from one Adie> to whom. 
Ludwell granted in the thirty-third year of Queen Elizabeth . 
But we can prove this grant by Ludwell to have been void; 
for in the twenty-ninth year of the queen he made a prior grant 
to one Danfon , of which grant we here produce the inrolment. 
This grant to Danfon was an effetftual grant j for in the eleventh 
year of fames the Firjl a prcfentation was made by f. R. and 
Thomas Danfort^ which proves that this grant took effect j and 
the defendant himfelf deduceth the title of his own patron under 
that grant. 

Barrell, Serjeant. JVingate is not to be accounted a ftranger ; 
for he makes title by the letters patents granted in the fecond year 
of Queen Elizabeth ; fo that he encounters the queen, with her own . 
grant: and his title under that grant was allowed by the Court, 
who gave judgment accordingly. There was no feint pleader 
in the cafe, as appears by the record that has been read; and 
covin ihall not be prefumed if it be not alledged. We deduce 
our title under the grant made to Danfon in the twenty-ninth 
year of Queen Elizabeth in our plea 5 but that is only by way of 
inducement to our traverfe. 

Per Curiam. By the judgment in the time of Queen 
Elizabeth the queen’s title was avoided. We muft not preliime 
that JVingate had a title. Ef diuturnitate temporis omnia prafu- 
munturfolcmniter eJJ'e a£ia. That quare imftedit was brought when 
the * matter was frefh. Without doubt Danfon would have af- 
ferted his title againft JVingate , if he had had any. The defendant 
did not do prudently in conveying a title to his patron, under the 
grant made to Danfon : but ifl’ue being taken upon the queen’s 
dying feifed, he (hall not be concluded to give in evidence any 
other title to maintain the iflue. Upon which evidence the jury 
found for the defendant, T hat Queen Elizabeth did not die feiled. 

North, Chief fuflice, faid, he was clearly of opinion. That 
the king’s title, by ufurpation, (hould be avoided by a recovery 
againft his clerk, though the recoveror were a meer ftranger. 

By 7 . Ann. e. 18. no ufu'patisn (hall prefent, or have a quart imptiit on the 
difplacc the ertare or imereft of any next or any fubfequent avoidance, as if 
intitled to an advowfon, or turn it to a no uf«rpation had been, 
right | but Inch perfon fo Intitled may 


The 



Trinity Term, 29. Car. 2. In C. B. 

Walwyn againft Awberry and Others. Cafe 13. 

A CTION of trespass for taking away four loads of wheat, A juftification 
four loads of rye, four loads of barley, four loads of beans, and trefpar*, that 
four loads of peafe. The defendant as to part pleaded not guilty ; TJJJJ of WM 
and as to the other part jujlified , For that the plaintiff is redlor of f uc h * church, 
the reftory impropriate of Bradwardyne in the county of Hereford , and that the 
andfo bound to repair the chancel; and that the chancel being out S oods were **• 
of repair, the Bi/hop of Hereford , after monition to *the plaintiff * f 259 ] 
to repair the fame, had granted a fequejlration of the tithes, dec. of ken under a ft- 
the redfory; and that the defendants, being churchwardens, had y«*/?™»<wofihe 
taken them into their hands, and fo juftified by virtue of the fe- profits of the 
quejl ration. To which the plaintiff demurred. repwtienofifie 

Barrell, Serjeant. I do not deny but that the reftor of a rec- 
tory impropriate may perhaps be bound of common right to repair more was taken 
the chancel. But fmee the ftatutes of 31. Hen. 8. c. 13. and 32. than was necef- 
Hen. 8. c. 7. have converted the tithes of fuch rectories into lay- fary to the ex¬ 
fees, they have confequently exempted them from the jurifdi&ion pence of repa- 
of the ordinary. A doubt was conceived upon the ftatute of 31. 

Hen. 8. c. 13. whereby penfions, proxies and fynodals are faved, impropriation*" 
what remedy lay for the recovery of them j and it was therefore cannot be fe- 
provided by the ftatute 32. Hen. 8. c. 7. that the church fhould be queitered forth* 
—fequeftered. The pofleflions of ecclefiaftical perfons were fubjeft- the 

ed to the jurifdi&ion of the ordinary, and might be fequeftered c , ance * 
in many cafes by procefs out of the bifhops courts: but whenever s ' c * *• Mod * 
the pofleflions of laymen were charged with any ecclefiaftical pay- 3. Keb. 
ment or fpiritual charge, the ordinary could not take the land into 829 * 
his hands, nor meddle with the pofleffion thereof in any fort; but s. c. 2. Vent, 
the conftant ufage was to compel the perfons by ecclefiaftical cen- 35 » 
fures. In the year 1570, there was application made to the queen ** Freem * 
to provide a remedy for the reparation of the chancels of fuch Ante,216.229. 
churches whereof the parfonages were impropriated. Moreover, 2. Mod. 77, 
he faid, a fequeftration does not bind the intereft, nor put the rec- »• Vent * 5 * 
tor out of pofleflion; the not fubmitting to it is only matter of 
contempt; and it can no more be pleaded in bar to an action of 


trefpafs, than a fequeftration out of chancery. 

Atkyns, Juftice. I hope not to fee itdrawn in queftion, Whe- 44?- 


10. Mod. 12. 

1. Ld. Ray. 59. 
1. Vem. 160.. 

thcr a fequejlration out of chancery may be pleaded in bar to an i 4 p"eer.*Wm*. 
a&ion of trefpafs at the common-law, or no ? but if it were plead- 307 535. 
ed, I think we need not fcruple to allow fuch a plea, by reafon the z - Peer - Wrns * 
court of chancery at JVeJhninJler preferibes to grant fuch a procefs; a6 Wms 

which is a court of fuch antiquity, that we ought to take notice ^ 

Of their CuftomS. . See». Danv. 

6zo, 621. 

4. Com. Dig. ** Prohibition” (G 2,). 2. Mod. 258. 2. Chan. Ca. 44. 1. Peer. Wins. (6*1) 

Vem. 421. 

Baldwin, Serjeant , contra y cited Fitxherberfs Natures Bre - 
vium {a) \ the Regijler of Original If 'fits (/>) ; the ftatute of Ctr- 


<«) F. N* B. 50. (A) Reg. 44. b. 48, a. 
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%. Danv. 617. 
pi. 5, 6. 
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cumfyerte Agatis(a) ; Diathan's Commentary upon the Lcgatine 
Constitutions of Otbobone, title « He preriati frudlus ecdefiqrum 
u * vacantiurn perciperent j” Lino e wood, de tsdificand. cccle -■ 
fits (£), where it is faid, The reparation of the chancel is onus 
reoie^ impojitum rebus, nonperfonis\ and Cmvdrie’s Cafe (c) : he 
alfo cited the ftatute of 25. Hen . 8. c. 19. Sir John Davies's Re- 
ports 70. Vaughan^ 327. Reg. Jud. 22. >26. the Year Book 12. 
Hen. 4. pi. 17. 21. Hen. 6. pi. 16. b.j and the ftatute 28. Hen. 8. 
c. 9. 

It is objected, That thefe tithes are become a lay-fee. To 
which I anfwer, That by the ftatute of 32. Hen. 8. c. 7. there is 
a remedy given for them in the fpiritual court. It is ena&ed in¬ 
deed, that fines and recoveries may be differed of them, as of lands 
and tenements, but they are not made lay-fees to other purpofes. 

- No ftatute exempts them from the ju^ifdi&ion of the ordinary, 
nor difeharges the onus reale. The faving in the ftatute of 
31. Hen. 8. c. 13. preferves the power of fequeftration, as well as 
other particulars there inftanced ; for tc all rights of any perfon 
‘‘ orperfons, their heirs and fucceflbrs, is faved, &c.” The faving 
is large. The pariftiioners have a right in the chancel, and to 
have it kept in repair; for the communion-table is to ftand there, 
though they have not jus fepulturee there. The practice is with 
its. And this is the firft inftance of difobedience to fuch a fequef-” 
tration. Befides, there are many impropriations in the hands of 
deans and chapters, and bodies politic, which cannot be excom¬ 
municated : What procefs will you grant againft them but fequef- 
tration? I do not mean appropriations j to wit, fuch redlories as 
were appropriated to them before the dift'olution of monafteries, 
end have continued Co to this day; for there is no queftion but the 
ordinary may fequefter them ; but I mean fuch impropriations as 
they have purchafed of the king and his patentees fince the diflb- 
lution. 

North, Chief Juftice. The bifhop is in the nature of an 
ecclefiaftical fherifF. If an action of debt were brought againft 
a clerk, and the fheriff had returned upon a fieri facias , that the 
•defendant was cleric us beneficiatus non habeas laicum feodwn , 
there ifi'ued a fieri facias to the bifhop, upon which he ufed to 
fequefter (as they call it) the ecclefiaftical poffefiions of the de¬ 
fendant ; but that is not properly a fequeftration ; for -the ordi¬ 
nary r?i.u ft not return fequejlrari feci ; he muft return fieri fcci or 
pulla bonay in like manner as a ftieriff of a county muft do : this 
I have known in experience, that a bifhop has been ordered in 
fuch a cafe to amend * his return. The reafon of this procefs was, 
bccaufe the poflefiions of ecclefiaftical pqrfops were fo diftin^t 
from temporal pofieflions, that they could not be fubje<ft to the 
ordinary procefs of the temporal law, no more than poflefiions of 
laymen could be fubj.c<ft to their jurifdidliqi). ’ And therefore 

(a) p.Idw. i.C. 

(A) Pjge 1 56. 

(f) 5* *• Aijder. Poph. 59. 


f empties 
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rectories impropriate being now incorporated into the common Waiwys 

law, and converted into lay fees, it ihould feem to me, that they again/t 

are thereby exempted from the jurifdi&ion of the ordinary: and Alw » tKRr 
this I take to be within the reafon of Jeffries's Cafe (a), where AND 1MERS * 
temporal perfons that arc liable to contribute towards the repairs 
of the church out of their temporal pofleflions, are faid to be 
compellable thereunto by ecclefiaftical cenfures. It has been faid, 
that the parishioners have a right in the chancel ; but I queftjoji 
that: it is called cancellutn , a cancellis y becaufe the parimioners 
are barred from thence: it is the right of the parfon. 

Wyndham, JuJiicey thought, that by the Saving in the fta- x. Ld. Ray. 59. 
tuteof 31. Hen. 8. c. 13. the jurisdiction of the ordinary was pre¬ 
served. 

‘ Atkyns, Ju/lice. The parfon was chargeable with the re¬ 
paration of the chancel in refpe£t of the profits which he received: 
they were the proper debtors. Now I think it may be held, that 
the impropriation affe&s only the furplufage of the profits over 
and above all charges and duties ifluing out of the parfonage, and 
wherewith it was originally charged : the reparation of the chan¬ 
cel is a right arifing from the firft donation i which fhall not be 
taken away but by exprefa words.—S croggs accordant. 

North, Chief JuJlice, The defendant’s plea is naught j for 
the caufe of their junification is, that what they did was in exe¬ 
cuting a fequeftration, whereby they were authorifed to take into 
their hands the profits of the re&ory for the. reparation of the 
chancel: now they ought to aver, that they did not take into 
their hands more than was Sufficient for the reparation thereof.— 

If the law come to be taken as my brothers are of opinion, it 
will make a great ftep to the giving ordinaries power to encreafe 
vicarages; for the parifhioners have a right to a maintenance for 
one to preach to them ,-^Adjournatur (b). 

(«) 5. Co. 66. Cro. Eliz. 659. of opinion, that as impropriations are 
Alton's Ent. 44.1. ' now lay fees, rhey cannot be fequeltered 

(&) The Court gave judgment upon for the reparation of the chancel.-— Sed 
the informality of the plea ; hut it is vide 3. Reble, 829. Cibfon, 199. 
faid, S. C. Ventris, 35. that the Court tontra. Se? aifo 1. Rum’s Eccl. Law, 
inclined, and S. C. 2. Mod, 157. that 324. 
ail the Jultices, except Atkyns, were 

* [ 262 ] 

* Edwards agaitijl Weeks. Cafe 14. 

A CTION upon the case. The plaintiff declares. That the A agree- 
defendant, in confidcration that the plaintiff would deliver to by 

him fuch ahorfe, promifed to deliver to the plaintiff in lieu thereof paro , before the • 
another horfc, or five pounds upon requeft : and avers, that the caufe of afiion 
plaintiff had delivered to the defendant the faid horfc, and had re- accrues, 
s. C. V. Mod. 259. Ante, 206. 1. Sid. X77. 293. a. Leon. 214. r. Roll. Abr. 450. 

2. Roll. Abr. 408. Cro. Jac. (620). 483. a. Mod. 44. 4. Mod. 250. 3. Lev. 244. 
4. Bac, Abr. 265. t. Com. Dig. 15** «• Term Rep. 133. 

S 4 - quefted 
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quelled him, &c. The defendant pleads, that the plaintiff, before 
the adtion brought, difeharged him of that promife, but fays not 
how: to which the plaintiff demurred. 

Strode, Serjeant . If he had pleaded a difeharge before therequeft 
made, the plea had been good without (hewing how he difeharged 
him : but after the requeu once made, a verbal difeharge is not 
fufficient; and he cited the cafe of Langden v. Stokes, Cro. Car, 
384. and the Year Book of 22. Edw. 4. 40. b.— 

The Court agreed and gave judgment for the plaintiff, niji 
caufa y £s fc. 

Cafe 15. Barker again ft Keate. 

t( a conveyance JE CTMENT of land in Cajlle Acre in the county of Norfolk, 
with6«!t ,t R l,gh ^ The defendant pleaded not guilty ; and the iflue was found 
cuniary confi* as to P art » ant * f° r the refidue there was a fpecial verdidt : 

deration.^ by the That Edmund Hudfon was feifed to him and the heirs males of 

*'* T *»<1 grmn"" his body, the remainder to William Hudfon his brother, and the 
with the refer- heirs males of his body: that Edmund Hudfon by indenture Vo* 
vatien of a p*f~ twixt himfelf and Thomas Peeps demifed to Ti mas Peeps from the 
of* of°re llMS M* c ^ael then laft paft for fix months, rendering a pep~ 

feiv?njt*a°rtieaie &* •*** rent; and that afterwards by another indenture between 
of the inherit- te»(el£ on the one part, and Thomas Peeps and Edward Bromley 
ance, the confl- on the other part, reciting the faid leafe, he bargained and fold the 
deration of a reverfion to Thomas PeepSy his heirs and afiigns, to the intent to 

goodTo raifc " mQ ke him tenant to the precipe in order to the fuffering of a com- 
m uje in the wo n recovery, in which Edmund Bromley was to be the reco- 

grantce, and veror, and himfelf the (aid Edward Hudfon the vouchee ; and 
make the land# that this recovery was to be to the ufe of Edmund Hudfon and his 
?*(“^ heirs,-dtc. And the jury made a fpecial conclufion, «//'z. That if 

* e ’ the Coiirt (hould acfjudge that * in this recovery there were a 

* £ 263 j good tenant to the tracipe, then they found for the plaintiff; 
5. c.». Mod. otherwife for the defendant. 

S^c* i.Freem. Waller, Serjeanty argued. That there was no good tenant 
249- to the preecipe j for that Thomas Peeps never was in poflelfion, by 

Ame, 175. virtue of the Jeafe, for fix months. No entry is found, nor no 
78, ° tt * Abr * confide rat ion to raife an ufe. All the confide* ution mentioned, is 
Cro! Car. i jo. *^e re ^ crva ^ on of a pepper-corn j -which is not fufficient; for it 
Cro. Jac. 604. * s to he paid out of the profits of the land. He compared it to 
Carter, 66. Colyer* s Cafe (/r), where a fum in grofs appointed to be paid by the 
s. Co. 154. devifee, gave him an eflate in fee fimple ; but a fum to be paid 
FUzk. 1 301. out of the profits of the land, not. He cited Lord Pagett's Cafe 
so. Mod. 4*». (h)s and the cafe of the Abbot of Bury v. Bokenham (c), Befides, 
5 Ji» *2.Mod. 16^. Sanders on Ufesand Trulls, 443. 451.469. 

(a) 6 . Co. jS. Cro. Eliz. 378. x. Leon. 194. x. Andr. 259. 1. Co. 

(b) a. Roll. Abr. 784. Moor, *93. 154. Jenk. 247. 

(f) Dyer, page 8. pi. 31. 


» 

mgwm/t 

WlIXIi 


the 
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the confideration, in our cafe, is a thing of no value, being but 
a fingle pepper-corn. If an infant make a leafe for years, render¬ 
ing rent, the leafe is but voidable ; but if an infant make a leafe 
for years, rendering a rofe, or a pepper-corn, or any fuch-like 
trifle, the leafe is •void : and he cited Fitzherbert tit, tt Entry con- 
« geable” 26. 

North, Chief Jufiice, When a tenant for life, or years, af- 
figns his eftate, there needs no confideration. In fuch cafe the 
tenure and attendance, and the being fubjeft to the ancient for¬ 
feiture, and the payment of rent, if there were any, is fufficient 
to veft the ufe in the aflignee: but otherwife in cafe of a fee-fim- 
ple. When a man is feifed in fee, and makes a leafe for years, 
unlefs he give poffeffion, and the leflee enter, he mud raife 
an ufe. But in our cafe the refervation feems not fufficient to raife 
an ufe; for an ufe muft be raifed, and the land united to it, before 
a rent can refult out of it. 

W yndham, Jufiice, It being in the cafe of a common reco¬ 
very, we muft fupport it, if it be poflible. In the cafe of Sut¬ 
ton* s Hofpitaly 10. Co, 34. a. it is faid, that the refervation of 
twelve-pence rent, was a fufficient confideration to veft; an ufe in 
the hofpital; and a rent of twelve-pence is as inconfiderable a 
matter in confideration of a great eftate, as a pepper-corn in our 
cafe. The cafe in Dye*, of the Abbot of Bury v, Bokenham , that 
has been cited, is made a quare in the book. I think the refer¬ 
vation of a rent would have changed an ufe at the common law, and 
will raife an ufe at this day. If a feoffee to an ufe had made a feoff¬ 
ment in fee rendering rent, the feoffment (I conceive) would 
have been to the ufe of the fecond feoffee, and the firft ufe de- 
ftroyed. 

The other two Juftices delivered no opinion. 

* At another day, the caufe being moved again. North, Chief 
Jufiice j faid, he had looked upon the precedent quoted out of the 
cafe of Sutton's Hofpital \ and that there the refervation of a rent 
was mentioned in the deed as a confideration to raife an ufe, which, 
he faid, would perchance make a difference betwixt that cafe and 
this. But the Court would advife further (a), 

(a) In«the Michaelmas Term follow- neceflity for an a&ual entry to make the 
ing, the unanimous opinion of the whole leflee capable of a releaf e j for being in 
Court was, that the word ** grant** pofleflion by the ftatute, it fliail be 
was fufficient to pafs the land by way of conftrued an actual pofleflion, and fo a 
ufe ; that the refervation of a pepper- good tenant to the precipe : and judg- 
corn was a fufficient confideration to ment was given accordingly. S. C. 
raife an ufe to fupport a common reco- 2. Mod. 253. See alfo 3. Mod. 310. 
very j and that the leafe being within Sanderson Ufes and Trufts, 443. 451. 
the 27. Hen. 8. c. 10. there was no 469. and the 14. Geo. 2. c. 20. 


Raikv, 

again/l 

Ksati. 

Hob. 151. 
z. Co. 154. 

3. Mod. 310* 
3. Burr. 1794. 

2. Rol. 781. 
pi. 7. 
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Cafe 16. 

A condition “ If 
Jl. within 
fix months after 
the death of B. 
fiiail a flu re 
am annuity of 
twency pounds 
to C. as the 
counfel of C. 
fhali advife, 
at tlic proper 
cofts of C. if he 
fball require the 
fame, or if A. 
fhali not afTure 
the faid annuity, 
that then if he 
pay to C. the 
fum of three 
hundred pounds 
the obligation 
fhali he void,’' 
is not broken 
unJefsC. within 
fix months after 
the death of B. 
tender an affu- 
ranee of the an* 
nuity to ; 
for as the afiu- 
raoce was to be 
at his coils, it is 
incumbent on 
him to requeft 
vf. to grant the 
annuity. 

* [ 2 65 ] 

S. C. ..Freem. 

22ft. 

S.C.2.Mod.2oo. 
».Danv.78. 84. 
Moor, 357.241. 
Cro. tliz. 398. 
539. S64. 

1 . Bo. Ab. 447. 
Co. Lit. 225. 
Cro. Eiiz. 398. 
864. 

3. Lev. 777. 
j. Co* 22. 

2- Mod. 200. 
3 ° 4 - 

2. Ld. Ray. 
1095 . 1140* 
* 459 - 

3. Bac. Abr. 
7 ^ 8 . 
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Baflett again/} Baflett. 

A N action of debt upon an obligation of fix hundred 
pounds penalty. The condition was, ct That if the above* 
« bounden John Bajfett, bis heirs or affigns, (hall within fix months 
«« after the death of Mary Bajfett , his mother, fettle upon and af- 
“ fure unto Hopton Bajfett , as the counfel of the laid Hopton Baf- 
« fett, learned in the law, {hall advife, at the cofts and charges of 
« the faid Hopton Bajfett , an annuity or rent-charge of twenty 
« pounds per annum , payable half-yearly by equal portions, from 
44 the death of the faid Mary , during Hopton Bajfett's life, if he 
<c the faid Hopton Baffctt require the fame, at the dwclling-houfe 
« of the faid John Bajfett ; or if he {hall not grant the feme, if 
44 then the faid John Bajfett (hall pay unto Hopton Bajfett within 
44 the time aforementioned three hundred pounds, then the obli- 
44 gation to be void/*—The defendant pleaded, that the plaintiff 
(to wit , the faid Hopton Baffctt ) had not tendered any grant of an 
annuity, within the time of fix months after the death of his mo¬ 
ther, according to, Sec. The plaintiff replied. The defendant 
rejoined. But the counfel on both Tides and the Court agreed, 
that the whole queftrion arofe upon the plea in bar. 

Strode, for the defendant. The plaintiff ought to have tender¬ 
ed us a grant of annuity, to be fealed within fix months, Sec. and 
having neglected that, he has difpenfed with the whole condition. 
For, first, This is not a disjunctive condition; but the payment 
of three hundred pounds is as a penalty impofed upon him, if he 
refufe to make fuch a grant. 44 And if he fhali not, &c>” inftcad of 
the word 44 not,” put the words 44 refufe to, &c.” and the cafe will 
be out of doubt. Befides, the annuity to be granted is but 
twenty pounds a-year for a life, and three hundred pounds in money 
is * more than the value of it; fo that it cannot be intended a fum 
to be paid in lieu or recompence of it, but muft be taken for a pe¬ 
nalty. But fuppofe it to be a disjunctive condition (a J, then we 
ought to have an election whether we would do; but as this cafe 
is, the plaintiff by his negligence has deprived us of our election : 
for authorities he cited Gerningham v. Ewer, Cro, Elix, 396. 
and 539. the Year Book 4. Hen. 7. fol. 4. Laughter's Cafe , 
5. Co. 21. b. and IVtruer v. IVhyte , refolvcd the day before in the 
king’s bench. There is a rule laid down in Morecomb's Cafe , 
Moor , 645. which makes againft me ; but the refojution of that 
cafe is law, and there needed no fuch rule; that cafe goes upon 
the reafon of Lamb's Cafe, 5. Co. When a man is obliged to pay 
fuch a fum as J. S. (hall aflefs, J. S. being a mere ftrangcr, the 
obligor takes upon him that J. S. fhali aflefs a fum in certain ; 
and he muft procure him to do it, or he forfeits his obligation. 
But in our cafe nothing is to be done but by the obligee himfelf. 

Pemberton contra. He argued that the obligor’s election is 
not taken away j for though no deed were tendered him, he might 


(4) 2. Mod. 304. 


have 
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have got one made, and the tender of that would have dilcharged B * 5 * V/ 
the condition of his bond. Indeed this will put him to charge, bassatt. 
but he may have an aftion of debt for what he lays out: he cited 
the cafes cited by Walmesley in Moor , 645. betwixt Millet 
v. Wood j and Gower's Cafe , 38 & 39. Eliz. Zffc. 

North, Chief yujlice. The cafe of Warner v. White ad¬ 
judged yefterday in the court of king's bench, is according to 
law. The condition there was, that J. S. fhould pay fuch a fum 
upon the 25th of December , or fhould appear in Hilary Term 
after, in the court of king's bench. 7. S. died after the twen¬ 
ty-fifth day of December and before Hilary Term , and had paid 
nothing upon the twenty-fifth of December: in that cafe the 
condition was not broken by the non-payment, and the other part . 

became impoflible by the aft of God : but I think, that if the 
firft part of a condition be rendered impoflible by the aft of God, 
that the obligor is bound to perform the other part. But in the 
cafe at the bar the obligor’s eleftion is taken away by the aft of 
the obligee himfelf; and I fee no difference betwixt this cafe and 
that of Gcrningbam v. Ewer in Cro. Eliz. 396. If the condition 
of an obligation be fingle, to make fuch afTurance as {hall be advifed 
by the counfel of the obligee; there “ confilium non dedit advifa - 
mentum '' is a good plea; and the obligor is not bound to * make * £ 2.66 J 
an afTurance of his own head; no more {hall he be bound to do it 
when the condition is in the disjunctive, to fave his bond. In 
both cafes the condition refers to the manner of the affurance; 
and it muft be made in fuch manner as the words of the condition 
import. So he faid he was of opinion againft the plaintiff. 

# Wyndham, Juftice. Where the condition of an obligation 
is. in the disjunctive, the obligor muft have his eleftion : but in 
this cafe there is no fuch thing as a disjunctive, till fuch time as 
there be a requeft made to feal a deed of annuity; and then the 
obligor will have an eleftion, either to execute the afTurance, or 
to pay the three hundred pounds ; but no fuch requeft being 
made, it {hould feem that the obligor muft pay the three hundred 
pounds at his peril. 

Atkyns, Jufticcy agreed with the Chief Justice, and fo 
did Scroggs, yujlice .—Wherefore judgment was ordered to be 
entered againft the plaintiff, nifi cauja , Cff c. within a week. 


Anonymous. 


Cafe 17. 


/"\UERE IMPEDIT. The plaintiff declared upon a grant of In pleading « 
^S^the advowfon to his anceftor} and in his declaration fays, £ raHt of an . * d “ 
fr)c in curia prolatd (a), but indeed had not the deed to {hew. ^•/ir^oTthe* * 

deed, the Court on oyer will not admit a copy, although the original is in the hands of the other party, 
jo. Co. 92. 1. Sid. 386. 1. Saund. 9. 8. Mod. 75. 322. 9. Mod. 66. 10. Mod. 8. 41. 74. 

10S. *z6. 292. 507. 515. 12. Mod. 24. 394. 414. 494. 500. 579. 2. Vern. 471. 591. 603. ' 

Prec. in Chan. 116. Abr. Eq. 228. 1. Ld. Raym. 153. 746* 2. Ld. Raym. 763. 967. 1x26. 

1536. 1. Stra. 401. 526. 2. Stra. 1x86. 1198. 1241, 1, Wilf. x6. ; and fee the cafe of Matifon 

y. Atkinfon, and Totty v. Nefbit, 3. Term Rep. 153. noth j and Atkinfon v. Leonard, 3. Browp’f 
Car. Chan. 223. x. Cromp. Prac. 137. Oougl. 476. 

(4) Sie the StatuesiC. & 17. Car. 2. e« 8. and a. * *■ » 


A 
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Anonymous. Baldwin, Serjeant , brought an affidavit into court, that the 
defendant had gotten the deed into his hands, and prayed that 
the plaintiff may take advantage of a copy thereof which appeared 
in an inquifition found in the reign of Edward the Sixth . 

The Court. When an a&ion of debt is brought upon a 
bond to perform covenants in a deed, and the defendant cannot 
plead u covenants performed” without the deed, becaufe the 
plaintiff has the original deed, and perhaps the defendant took not 
a counterpart of it, we ufe to grant imparlances till the plaintiff 
bring in the deed. And upon evidence if it be proved that the 
other party has the deed, we admit copies to be given in evi¬ 
dence. But where the law requires that the deed be procured, 
you have your remedy for the deed at law. We cannot alter the 

_ _ law, nor ought to grant an imparlance. 

* [ 267 j 

Cafc I 9* • Strode againft Perrycr. 

having afon T7 JECTMENT. A man has a fon called Robert. Robert has 
boti^ofthenarno likewife a fon called Robert . The grandfather devifeth the 
of Robert, iic- land in queftion to his fon Robert , and his heirs. Robert the de¬ 
vices land to his vifee dies in the devifor’s life-time. Afterwards the devifor makes 
son Robi.' . and a new publication of the fame will; and declares it to be his in- 
Jer/ the foTdies tent ^ on J diat Robert the grandchild ihould take the land in quef- 
iiTthe life-time t ‘ on P er ean dcm voluntatern , inftead of his father, and died. And 
of the teftator. all this was found by fpecial verdi&, upon a trial betwixt Robert 
—Afterwards the grandchild, and a daughter of the elder brother of Robert the 

the teftator, firft devifee. 
with a view to 

tC'-pubinh his Pemberton. The land doth not pals by this will. The de- 
wiil.ma e a pa- v jp e j£ 0 / iert became void bvhis death, and cannot be made good 
of his intention by a republication. A publication cannot alter the words of a 
that Robert his will, fo as to put a new fenfe upon them. Land muft pafs by will 
grandson in writing (a). Robert the grandfon is not within this will in 
land ifyThtTfaid writ ‘ n g* The grandfather’s intention is not confiderable in the 

will.—This is Ca ^ e * 

dciifc^fconvey Skipwith contra. I agree the cafe of Brett v. Rigdcn (b\ 
the lands to the to be law : but there are two great diverfities between this cafe 
jrrnKciJan by and that. First, There was no new publication. Secondly, 
mice of the l n this cafe Robert the father and Robert the fon are cognomi- 
Wl11 * nous: he cited Trevilian’s Cafe, Dyer 142, 143. Fullerv. Ful- 

29* 477*”’ /«*, Cro. Eiiz. 422. and Moor 353. Cro. Eliz. 493. 

S. C. 2. Mod. 313. S.C. 1. Eq. Ab. 407. S. C. a. Lev. 343. S. C. Pollex. 54 6, S. C. Ray. 
408. S. C. 1. Vent. 341. 9 . C. a. Jones, 135. S. C, 3. Keb. S45. S. C, a. Show. 63. 

S. C. 2. I>anv. 534. Plowd. 345. Moor, 353. 476. Cro. Eliz. 4a*. Dyer, 143. 5. Co. 68. 

Luiw. 735. a. Leon. 70. Salk. 331. 8. Mod. 9. 68. 159. 10. Mod, 96. 371. 467. 530. 

hitzg. 225. 246. 314. i.Vcrn. 30. a. Vern. 106. 593. 624. Gilb. Rep. 4. u. Free.Chan. 441. 
Abr. Eq. 406. Corny ns, 381. 2. Peer. Wms. 136. 182. 3. Peer. Wins. 5*. 354. Ld. Ray. 

1282.1324. a. Vczcy, 56. 3. Com. Dig. “ Devife” (E 5 .).(N 25.)* Cowp. 87. B40. 81a. 

1. Bio. Caf. Chan. 296. Dough 31. Pow. on Dev. 676. 678. Gilb.on Dev. 90. 

(«) See 29. Car. 2, c. 3. f. 3. (k) Plowd.Com. 340. 

North, 
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North, Chief Juflice. Without queftion Robert the grand- Strode 
child (hall take by this will. If he never had had a fon called Robert , *s«injl 

or if Robert the fon had been dead at the time of making the * >tK * vtR * 
will, the grandchild would then, without difpute, have taken by 
thefe words. Now a new publication is equivalent to a new 
writing. The grandchild is not dire&ly within the words of the 
Will; but they are applicable to him. He is a fon , though he be 
not begotten by the body of the devifor himfelf. He is fon with 
a diftin&ion. Our Saviour is called the fon of Davids though 
there were twenty-eight generations betwixt David and him. 

A republication may impofe another fenfe upon thefe words, 
different from what they had when they were iirft: written ; as, if 
a man devife all his * lands in Dale , and have but two acres in * T 26S 1 
Dale, the words now extend to more than thole two acres j and 
if he purchafe more, and die without any new publication, the 
new purchaled land will not pafs ; but if there were a new pub¬ 
lication after the purchafe, they would pafs well enough, if a 
man have iffue two fons called 'Thomas ; and he makes a devife to 
his fon Thomas , this may be afeertained by an averment. Now 
fuppofe that Thomas the devifee dies, living the father, and after¬ 
wards the father publifhethnis will anew, and fays that he did intend 
that his fon Thomas , now dead, fhould have had his land but that 
now his will and intent is, that Thohas his younger fon, now liv¬ 
ing, (hall take his land by the fame will j in this cafe, to be lure 
the fecond fon Thomas {hall take by the devife. Here the import 
of the words is clearly altered by the republicatioji. 

Atkyns, Juflice. The words of this will would not of them- 
felves be fufficient to carry the land to the grandchild, nor would 
the intention of the devifor do it without them; but both toge¬ 
ther do the buffnefs. non profunt ftngula , juncla juvant . 

Wyndham and Scroggs, JuJIices , differed in opinion, and 
the caufe was adjourned to be argued the next Term {a). 


(a) Judgment was given in the com¬ 
mon pleas in favour of the grandfon 
againft the heir at law ; the three Juftices, 
againft Sc r ocos {fedvide 3. Keb. 847.), 
being of opinion, that the republican on 
made it a new will, and that the grandfon 
took by the name of fon. S. C. a. Mod. 
314, S. C. 1. Fretm. *93. S. C. Ray. 
408. But a writ of error was brought 
on this judgment to the king's bench $ 
and in Hilary Term 31. Car. 2. after 
feverai arguments, Scroggs, who was 
now Chief Juflice of this court, Jones 
and Raymond, contra Doiitti, were 


of opinion, tint the grandfon could not 
take ; for that neither the repub/icuti'M 
nor par<A declaration could opetate as a 
devife to him : and the judgment was 
reverfed. S. C. 2. Show. (56. S. C. 
1. Vent. 342. S. C. 2. Mod. 314. 
fo that upon this mat'd-, fays 
Pollexfen, 552. there are four Judg;s 
againft three, and the judgment of the 
three ftands ; but S. C. 2. Lev. *34. 
queerer, if the judgment was rcveifcd ; 
and S. C. x. Frcem. 478. fays, it was 
adjourned. But fee S. C. z. Jones, 
135. S. C. 1. JEq., Abr. 407. 


Anonymous. 
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Cafe 20. Anonymous. 

A perfon fuing XjORTH, Chief JuJlice. A man admitted in forma pauperis 
inform* paupe- is not to have a new trial granted him; for he has had the 
benefit of the king’s juftice once, and muft acquiefce in it. We 
a vw inuli or not f u ff er them to remove caufes out of inferior courts. They 

, S muft fatisfy themfelves with the jurifdi&ion within which their 
Acte, S4. action properly lieth. 

8. Mod. 344. 

i.stra. 4x0. a. Stra.878. 891.983. U2X. 


Cafe 2 X. 

To an action of 
njfutnpfit upon 
40 account fluted, 
the defendant 
Stay plead the • 
Jkttutc of limita- 
6 ont. 

* [ 269 ] 

SC.2-M0d.311. 
Ante, 70. 
Tnhil, 64. 
March, 10;. 
tj. Mod. 579. 
C*ilb. Eq. Rep. 
214. 

i.Vern. 4<;6. 
a. Vcrn. 695. 
Abr. Eq. 304, 
Saund. 36. 
a.Saund. 66. 
»*o. 125. 
i.Stra. 556. 
a . S:ra. 836. 

T . Petr. VVms. 

742. 

Gilbert'* Law 
ofcEvidence, 
4 * edit. 189. 


Farrington againjl Lee. 



pleaded non affumpjit infra fex annos. The plaintiff 
replied, that himfelf is a merchant, and the defendant his fa&or ■ 
and recites a claufe in the ftatute ax. Jac. 1. c. 16. in which ac¬ 
tions of account between merchants and merchants, and merchants 
and their factors, concerning * their trade and merchandife, are 
excepted ; and avers that this money became due to the plaintiff 
upon an account betwixt him and the defendant concerning mer¬ 
chandife, &c. The defendant makes an impertinent rejoinder* to 
which the plaintiff demurs. a 

N£WDiGATE,/«r the plaintiff. This ftatute is in the nature of 
a penal law ; becaulc it reftrains the liberty which the plaintiff has 
by the common-law to bring his action when he will; and muft 
therefore be confirmed beneficially for the plaintiff: the cafe of 
Fincbe v. Lamb is to the purpofe. Alio this exception of ac¬ 
counts between merchants and their fadlors, muft be liberally ex¬ 
pounded for their benefit; becaufe the law-makers, in making 
fuch an exception, had an eye to the encouragement of trade and 
commerce. The words of the exception are, “ other than fuch 
tt accounts as concern the trade of merchandife, &c.” Now this 
adtion of ours is not indeed an action of account; but it is an ac-* 
tion grounded upon an account. And the plaintiff being at liberty 
to bring either the one or the other upon the fame caufe of adtion 
and one of the actions being excepted exprefsly out of 
the limitation of the ftatute, the other by equity is except¬ 
ed alfo. He cited Hill. 17. Car. 1. in Marcus Reports , 151. 

and Sandys v. Bloodwell , Jones 401. and prayed judgment for the 
plaintiff. 


Serjeant Baldwin contra. He faid, it did not appear in the 
declaration that this adlion was betwixt a merchant and his fac¬ 
tor ; fo that then the plea in bar is primd facie good. And when 
he comes and fets it forth in his replication, he is too late in it: 
and the replication is not purfuant to his declaration. 

But all the Court was againft him in this. 


Thq 



Trinity Term, 29. Car. 2. In C. B. 

The Serjeant then faid, the ftatute excepted a&ions of ac* farrthgtok 
fount only ; and not anions upon an indebitatus ajjumpfit. a^ainji 

The Court. Whereas it has beenfaidby SerjeantNewdi - L,E£ ’ 

gate, that the plaintiff here has an election to bring an atftion of 
account , or an indebitatus ajfumpjit , that is falfe ; for till the account 
be ftated betwixt them, an a&ion of account lies, and not an ac¬ 
tion upon the cafe.—When the account is once ftated, then an 
action upon the cafe lies, and not an a&ion * of account.—And * [ 270 3 
by North, Chief JuJiice. If upon an indebitatus ajfumpjit mat¬ 
ters are offered in evidence that lie in account, I do not allow 
them to be given in evidence. 

North, Chief JuJiice^ Wyndham, and Scroggs, Jiff ices. 

The exception of the ftatute goes only to a&ions of account, and 
not to other actions. And we take a diverfity betwixt an account 
current , and an account Jiated. After the account ftated, the cer¬ 
tainty of the debt appears, and all the intricacy of account is out ' 
of doors : and the action mult be brought within fix years after the 
account ftated.——But by North, If after an account ftated, upon 
the balance of it a fum appear due to either of the parties, which 
fuin is not paid, but is afterwards thrown into a new account be¬ 
tween the fame parties, it is now flipped out of the ftatute again. 

Scroggs, JuJiice- The ftatute makes a difference betwixt 
actions upon account , and actions upon the cafe. The words 
would elfe have been, “ all actions of account, and upon the call, 

4< other than fuch actions as concern the trade of merchandile.’* 

But it isotherwife penned ; “ other than fuch actions as concern, 

“ &c.” and as this cafe is, there is no action betwixt the parties; 
the account is determined, and the plaintiff put to his action upon 
an inftmul computajj'et : which is not within the benefit of the ex¬ 
ception. 

Atkyns, Juftice. I think the makers of this ftatute had a 
greater regard to the perfons of merchants, than the caufes of ac¬ 
tion between them. And the reafon was, becaufe they are often 
out of the realm, and cannot always profccute their actions in due 
time. The ftatute makes no difference betwixt an account current , 
and an account Jiated. I think, alio, that no other fort of tradef- 
men but merchants are within the benefit of this exception ; 
and that* it does not extend to fhop-keepers, they not being within 
the fame mifehief.— Adjournatur (a). 

(a) It appears by S. C. *. Mod. 312. judgment was given for the defea¬ 
ting in Trinity Term 30. Car. a. dant. 


Memorandum. 

I N Trinity Term 30. Car. 2. Sir William Scroggs, Juf- Ray . a44 , 
tice of the Common Pleas was made Chief JuJiice of the King’s 
Bench, in the place of Sir Richard Rainsford. — Verb 
Bertie, Baron of the Exchequer, was made a Jullice of the 
Common Pleas; and Francis Brampston, Serjeant , a Baron 
•f the Exchequer. 
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Cafe 22. * Horn againfi Chandler. 

Trinity Term, 22. Car . 2. Roll 1559. 

An infant un- /COVENANT upen an indenture of an apprentice, wherein 
married, ami Vj t h e defendant bound bimfelf to ferve the plaintiff for t even 
abovetheage^of y cars> The plaintiff fets forth the cuilomof London , that any 
ro^hindhim- perfon above fourteen years of age and under twenty-one, and 
Ceif apprentice unmarried, may bind himfeif apprentice, &c. according to the 
to a freeman of C uftom, and that the mafter thereupon (hall have tale remedium 
London ; and by a g a i n ft him as if he was twenty-one years of age; and*alledges, 
tba'cU °™he that the defendant did go away from his fervice, per quod he loft 
mafter (halt his fervice for the faid term, which term is not yet expired, 
have the fame The defendant pleads a frivolous plea; to which the plaintiff de- 

remedie* againft m urs. 
him on the cove¬ 
nant „f the indenture as if he had been of full age.—The cuftom 1$ fufficiently alledged by the word* 
u ta i . remedium ” to fupport covin ant. —S. C. z. Keb. 687. 7 jo. S. C. 2, Danv. 460. 
21. Edw. 4. pi. 6. Moor, 136. 2. Built. 19a. 2. Roll. Rep. 305. Palm. 36s. Hutt. 63. 

Winch. 63. Yelv. 94* Allen, 23. Hob. 214. Cro. Jac. 619. Cro. Car. 179* 2. Saund. 169. 
6. Mod. 69 8. Mod. 191. 9. Mod. ,91* I©. Mod. 144.149. 11. Mod. 49, z2.M0d.415. 

2. Vcm. 491. x. Peer. Wnw. &88. 


Offley. 



Michaelmas Term, 22. Car. 2. In B. R; 

Offley. Though fuch a covenant (hall not bind an infant either Horn# 

by common law, or by 5. Eliz. c. 1. yet by this cuftom it fhaU. againft 
In Eajier Term , 21. yac. 1. in the king’s bench, in the ca Ce of Cole Ch a* nl »***» 
v. Holme^ there was fuch an action again It an apprentice, to which 
the defendant pleaded u non-age and the plaintiff replied “the 
cuftom of London” and that the indenture of apprenticefliip was 
inrolled as it ought to be, &c. and this was certified by Ser¬ 
jeant F inch, the Recorder , to be the cuftom (a), and thereupon (u) DougljyS; 
judgment was againft the defendant: it is a manufeript. 3St. 

Jones. The cuftom ought to have been alledged, that he 
fhould have an action of covenant againft him, which is not done 
here ; and cuftoms fhall be taken ftridtly, not by implication : 
moreover the plaintiff declares fora lofs not yet fuftained, the 
term not being ended. 

The Court. The cuftom is fufficiently alledged to give 
and make good an aiffion of covenant; the words “ tale remedium” 
imply it: thofe words are applicable to all things relating to this 
matter, viz. that the mafter may correct him, may go toajuftice 
of peace, and alfo may have an action of covenant againft him, 
as againft a man of full age ; and though by common law or the 
ftatute his covenant fhall not bind him, yet by the cuftom it fhall. 

But T wisden, JuJlicc , defired to fee Offley*s Report of the 
cafe of Cole v. Holme. As to the declaring for the lofs of the 
term, part whereof is unexpired ; though it has been adjudged to 
be naught after a verdift, yet in this cafe, which is upon demurrer, 
it may be helped } for the plaintiff' may take * damages for the * [ 272 ] 
departure only, not the lofs of fervice during the term j and then 
it will be well enough.—Judgment nif y &c. 


Jones againft Powel. 


Cafe 23. 


TTTORDS fpoken of an attorney , “ Thou canft not read a de- 
“ claration,” per quod y &c. —The Court. The words 
are actionable, though there had been no Ipecial damage; for 
they fpcak him to be ignorant in his profeflion, and we fhall not 
intend that he had a diftemper in his eyes, &c.—Judgment was 
given for, the plaintiff. 


To fay of am 

ATTORN 1 Y t 
** lie cannet 
“ read a dec/a - 
** ration, ” is 
a£tionahle,wiih- 
out fpecial da¬ 


mage. 

S. C. Ray. 196. S. C. x. Vent. 98. S. C. 1. Lev. 297. S. C. 2. Kelt. 710. Moor, 409. 
Godb. 441. x. Sid. 327. Cro. Eliz. 342. 1. Roll. Abr. 52. Cro. Car. 515. Hob. 9. 
Latch, ax. Brownl. 16. 1. Vent. 117. Ley, 70. Strange, 1138. 3. Wilfon, 59* 
4. Term Rep. 366. 


Furlong againjl Bray. 


Cafe 24* 


Hilary Term, 20. & 21. Car. 2. Roll 1578 . 

'pHE defendant in an a&ion of falfe imprifonment juftified the Tre/pf cannot 
taking and imprifoning the plaintiff by virtue of an order of order *0} 
chancery, that he fhould be committed to the Fleet i and the the court of 


chancery.—S. C. 2. Saund. 182. S.C. 2. Keb. 7x1. Ante, j/o. x. Vern. 131. x. Stra. 509. 
x. Peer. Wins, 675.701. a. Peer. Wins. 55. 261.483. 
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jpunLONs plea was judged naught, becaufe an order is not fufficient. It 
agaihft ousrht to have been an attachment he thould have pleaded, quod* 
s1*ay. dam breve de attachiamento , &c* 


Cafe 25. 


If ddevife be 
made of a rent - 
tbmrge to a wo¬ 
man “ for life, 
*» and if fhe 
“ marry, his 
•• executor (hall 
u pay her iool. 
4 ‘ and the rent- 
** charge (hall 
** ceafe, and 
** return to the 
** executor;*' 
the rent-charge 
ihall not ceafe 
on her marriage 
Until the tool, 
be paid. 

* [ 273 ] 

S. C. 2. Saund. 
197. 

S. C. 2. Keb. 

7 **• 

S. C. x. Danv. 
651. 

1. Roll. Abr. 
3*1. 34.7. 

Cro. J; c. 442. 
x. Vern. 396. 

2. Sannd. in. 
8. Mod. 26. 
xo. Mod. 154. 
1S9. 222. 371. 
x. Stna. 229. 
Dougl. 63. 689. 
a. Term Rep. 

389. 


Otborne Again ft Walleeden* 

Eefter Term, 22 . Car, 2 . Roll 162 . 


T> EPLEVIN. 


The defendant avows in right of his wife for 
a rent-charge , devifed to her for life by her former huiband. 
But in the will there was this claufe, 1 viz. “It the thall marry, 
“ &c. he (the executor) (hall pay her one hundred pounds, and 
“ the rent thall ceafe and return to the executor the doth 
marry, and the executor does not pay the hundred pounds. 

The queftion was. Whether the rent thould ceafe before the 
hundxed pounds be paid ? 

* Jones, for the plaintiff. The rent ceafes immediately upon 
her marriage, and he thall have remedy for the one hundred 
pounds in the fpiritual court. If the words had been, “ he thall 
“ pay her a hundred pounds, and from that time the rent thall 
“ ceafe,’* it had been otherwife •, if the had died prefently after the 
marriage, her executor thould have had the hundred pounds. 

Brewer and Saunders, for the defendant. She had not a 
prefent intereft in the hundred pounds. In this very cafe the 
common pleas delivered their opinions, that this hundred pounds 
ought to be paid before the rent thould ceafe; but for imper¬ 
fection in the pleading we could not have judgment there. And 
by Rollers Abridgment tile has no prefent intereft in the hundred 
pounds, nor can her executors have any, and the rent thall not 
ceafe till the payment of it. For, first. It is devifed to her for 
life, not during her widowhood. Secondly, The rent iftites 
out of the inheritance, and by the conftru&ion of the will it thall 
go to the executor ; for by “ ceafe** in the will is meant “ ceate 
“ as to the wife ;*’ and the executor is in nature of purchafor , and 
ought to pay the money before he has the rent, and he ought to 
pay it out of his own eftate if he will have the rent; for other- 
wife, if it be looked upon as a legacy, if he have no affets, the 
thall be immediately ft ripped of her rent, and have nothing. 


Twisden, 'JuJlice. I think the devifor’s meaning was to give 
her a prefent intereft in the hundred pounds ; and if fo, the rent 
muft ccafc prefently upon the marriage. But tince it is to be if- 
fuing out of the inheritance, it is doubtful: and tince my brothers 
are both of opinion for the avowant , let him have judgment. 

A for a ^ 11EN 11 vvas °hjc£lcd, That the avowry was ill; for it ought to 

rent-charge de- have been in the wife’s name as well as the hufband’s: and it was 
vifedtohis wife, alledged, that Rolle in his Abridgment makes a queere, and feems to 

1. Danv. Abr. 651. S. C. 2. Saund. 197. *. Roll. Abr. 3x1. 347. 5. Mod, 73. x. Vern. 396. 

I.d. Ray. 64. Dougl. 329. 


be 
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be of opinion that the cafe of IP'lfe v. Bellent (a J, which is to the 
contrary, is not law. 

Twisden, JuJiice. 1 hat was his opinion, it may be, when 
he was a ftudent. ^1 ou have in that work of his a common-place 
which you ftand too much upon : 1 value him where he reports 
judgments and refolutions ; but otherwife it is nothing but a 
colle&ion of Year-Books, and little things noted when he made 
his common-place book. His private opinion muft not warrant 
or controul us here. It has been adjudged, that the huiband 
alone may avow in right of his wife. 

(a) Cro. Jac. 442. j. Roll. Abr. 313. 

* Donavan againfi Mafchall. 

Trinity Term , 22. Car. 2. Roll 834. 

TVEBT upon A bond ; the condition whereof was, That if 
J. S. and y. D. arbitrators, did make an award on or before 
the 19th day of February , and if the defendant fhould perform it, 
then the obligation fhould be void ; and then follow thefe words, 
tc and if they do not make an award before the nineteenth day of 
u February , then I impower them to choofe an umpire, and by 
tc thefe prefents bind myfelf to perform his award.” The defen¬ 
dant pleads, that they did not make an award. The plaintiff re¬ 
plies, and fets forth an award made upon the faid nineteenth day 
of February by an umpire chofen by the arbitrators, and alledges 
a breach thereof. The defendant demurs. 

Saunders, for the defendant . First, Here is no breach of 
the condition of the bond ; for that which relates to the perform¬ 
ing the umpire’s award, it following thofe words, “ then the ob- 
« ligation ihall be void,” is no part of the condition; and if any 
a&ion is to be brought upon that part, it ought to be covenant. 
Secondly, The award made by the umpire is void, becaufe 
made on the nineteenth day of February , which was within the time 
limited to the arbitrators for their power ; and the umpire could 
not make an award within that time, becaufe their power was 
not then determined, as was lately adjudged in the cafe of Copping 
v. Hornar (a). 

Jones, for the plaintiff. The condition is good as to this part; 
it is all but one condition. A man may make feveral defeafances 
or conditions to defeat the feme obligation. There is a conti¬ 
nuance of this condition: it is feid, “ I bind myfelf by thefe pre- 
« ferns;” which refers to the lien before in the obligation. I 
agree with the determination in the cafes of Copping v. Hornar, 
and Bernard v. King ( b), that where an umpire is at fir ft cer¬ 
tainly named and appointed, he cannot exercife his authority 

fa) 1.Lev. 285. 1.Sid.428. 454. Ray. 1S7. 2. K.tb. 462. 619. a.S'aund. 13%. 

f*) *. Danv. Abr. 541. p. 6. Stdes, 306, 

'I' 2 within 


agttinjt 

Walludin 
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Cafe 26. 


On a fubmiffion 
to arbitration, 
on condition, 
that if the arbi¬ 
trator do not 
make an award 
on or before the 
19th Ft^.hemay 
ch life an uni pire; 
the arbitrator 
may chufe an 
umpire before 
that day ; but 
an award mads 
by the umpiie 
on that day is 
void, unlefs it 
appear that the 
arbitrator had 
made no award. 

S. C. 2. Kcb. 
714. 

S. C. 1. Lev. 
302. 

S. C. Ray. 205. 
Ante, 15. 

1. Sid. 314. 

45 *- 

2. Jones, 167. 
Lutw. 541. 

1. Sauncl. 129. 
133 - 

2. Saur.d. 130. 
132. 

1. Sdk. 70. 

2. Mud. 169. 
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boNAVAN 

againjl 

Masch.ul. 


t 2 75 J 


within the time appointed to the arbitrators, becaufe the fame 
authority cannot be given to and continue both in the arbitrators 
anc! the umpire at the fame time. But when the umpire is named and 
choien ,.y the arbitrators, as in our cafe, he may make his award 
vvyhin the time allowed to the arbitrators ; * becaufe there tlm 
arbitrators by their own a&, viz* the ele&ion of the umpire de* 
ermine their authority; and the authority veils and remains in 

A 'ingfuj^ ^ 1 Und h k WaS admitted in the cafe Bernard v. 


I wisden, JuJiice (affentientibus Rainsford and MoRtnwl 
} h ;V Sa g° od P«rt of the condition. There was a condign 
if the obligor Ihould, &c. then the bond ihould be void ^ and hr! 
thcr, that “ the obligor Ihould releafe and it was adjudged herc~ 
that the hit was a part of the condition. I was at the bar when 
the cafe of Bernard v. King was fpoken to, and I know Rolle 
did hold and deliver then, That if it had been alleged, that the 
arbitrators had wholly denied and delcrted their power, it had let 
in the umpire, fo as that he might account within the time allow¬ 
ed to the arbitrators; and he Rood upon this then, that it was 
implicitly alledged, viz. poftquam denegajfent , &c. But this was 
a hard opinion of his, and he himfelf reports his own judgment 
otherwife (b), and it may be that he altered his opinion. 


Wc incline that the award in the cafe at the bar is naught; 
for the authority of the arbitrators was not determined till after 
the nineteenth day of February. In the cafe of Jennings v. Van - 
deput (c)i Croke, Jujhcc, goes fo far as to agree, that arbi¬ 
trators may nominate an umpire within the time for their making 
their award; fo that the chufing the umpire doth not extinguifli 
their authority, and therefore the umpire could not make an award 
f^ note the upon this nineteenth day of February. It is true, the arbitrators 

nSs'luiw. ni !S ht chufe hlm U P°« that day, or before ; but yet ftill they 
167, &c. ib. * m ight have made an award, and therefore he could not.— Adjour- 
natur (d). 




(<*) i.Danv. 541. Styles, 306. 

(fe) 1. Roll. Rep. 26a. 

(c) Cro. Car. 163. 

(d) The Court gave judgment for the 
defendant, becaufe it was not alledged by 
tlie plaintiff, that the arbitrators had not 
made an award. S. C. 2. Kcb. 714 ; for 
they agreed that the addition was parcel 
of the condition, and that the arbitrators 
may chute an umpire at any time during 
a continuance of this power \ S. C. Ray. 
406 *, S. P. 1. Term Rep. 645. ; but 
that their power was not thereby deter* 
mined; S. 1. l/.v. ^ca. . P. 


2. Term Rep. 645. But the law of this 
cafe, and of all thofe in which it has been 
held that the umpire cannot make an 
award until the arbitrators time is ex¬ 
pired, i. Sid. 428. 454. Ray. 187. 
2. Saund. 127, feems to have been denied 
in Cluce v. Dare, T. Jones, 16S. in 
which it is held, that an award by the 
umpire, though made before the arbi¬ 
trators time is expired, (hall be good, 
if the arbitrators make no award within 
the time allowed them by the fubmiffion. 
See a Trcatke on the Law of Awards, by 
Mr. Kyd, p. 47. to 56* 


The 
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* The King againjl theBifhop of Worcefter, Jcrvafon, Cafe 27. 

and Hinkley. 

Trinity Term , 21. Car. z. Roll 1714. 

rnpHE KING counts. That Queen Elizabeth was feifed of the i uart 

[_ advowfon of the church of Nor field, with the chapel of O)ft on if thc k ! n ? f"S m 

in grofs, in fee, in jure corona.r, and preiented one James White f^defend*nl ad 
her clerk, who was admitted, inftituted, and induced: that from ma kes a title, 
the faid queen the advowfon of the faid church, with the faid cha- and tMverfe# 
pel, defcended to King James , and from him to King Charles the t,ie kin K'® 

Fir/l, and from him to His Majefiy that now is j who being feifed 
thereof, the (aid church, with the chapel, became void by the death maintain ills 
of the faid James White , and therefore it belongs of right to him own title fug- 
to prerent: and that the defendants difturbed hint, to his damage of I™” 
two hundred pounds; which thc faid attorney is ready to verify for for u u not ' r „ r . 
the King. ficientf « rhi “ 

The defendants pleadfeverally.—And firft The Bijhop fays, That dertroy the title 
he claims nothin" in the faid church, and the advowfon, but as ordi- made by tiiede- 
narv.—The defendant Jervajm faith, That long before the faid fondant, 
prefentation fuppofcd to be made by the late queen, one Richard s#c>2 .j oneSt8 . 
rervafon, efq. was feifed of the manor of Nor field, with the appur- s.Ca.Froem.y. 
tenances, in com. prveliiio, *o which die advowfon ccclcfia pra- s. c. Vsugh. 
dilta tunc pertinuit, et mlkuc pertinet, m hisdemefne “° ff “j late, a; 3. 

fo feifed, the faid church became void by the death of one Henry g Mod 5 6 ro(;> 
Squire, then laft incumbent of the faid church, and fo continued for JO> Mo d. iz 3 . 
two years, whereby the faid late queen, pratextu lapjus tempo? is, *00 x 45 

in default of the patron, AW«</t/hTr “ *V 

die Dccctubris, aS. /l/iz. Ray . 

by he? letters patents under the SJfbcin^votd, “to. Wim, 


preiciiLcu v.iw j . - Cc . ty. t the f a id James White Demg 10 - 
induced, tempore pacts, ^ t .. 1 Richard Jervafon feifed of 42 

rector of the faid church, and the faid the faid 

the faid manor to which the fait • ieifed ; after whofe 

Richard after, at Norficd afoteM, A V „ fa, and 
death, the fame defcended to one y\ hums J tr . 

heir 0/ Richard, and from ^ feifed ; and, fo feifed, the faid Sir 
vafon, hit. who entered, and vv as % > b his deed m writing, 

Thomas Jervafon, March 30 > 4 * onc p\,\ ne as White the ad- 
fealed at Norficld aforefeid, gr ^ an J next avoidance only, 

vowfon of the faid chore , raffed for the next avoidance 

whereby the faid Pbincas was churc h became void by 

T Sdadvowfon;and,fo Inched’thelaidc ^ ftrft and xt 

the death of the faid James ^%’ ^ That Phinea », by virtue 

Jcrvafon feifed as aforcfaid, me am p. 


Rep. 



The King 

againfl 

the Bishop 
® r Worces¬ 
ter, JfcKVA- 

SON, AN n 

HiXKLKY. 
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field aforefaid, and the faid manor, with the appurtenances, dc- 
feended to Thomas the defendant, as his fon and heir *, who entered, 
and was, and yet is feifed ; and being fo feifed, the faid church be¬ 
came void by the death of the faid Timothy IVhite , and the faid 
Thomas Jervafon-, the defendant, prefented the other defendant, 
'John Hinkley, who was admitted, inftituted, and inducted, long 
before the writ purchafed.—The defendant then traverfes, absque 
HOC that the late queen was feiied of the faid advowfon, with 
the chapel of Cojlon aforefaid in grofs, and as of fee, jure corona:fua: ; 
et hoc paratus ejtverificare\ and demands judgment ft aEiio .— John 
Hinkley, the incumbent , taking by protcjlation that the late 
queen was not feifed, nor prefented, as by the declaration is fup- 
pofed; for plea saith, That Richard Jervafon was feifed of 
the manor of Norfield,W\\i\i the appurtenances, in com.pradi£lo ,and 
the advowfon of the faid churchappcrtainingthereto; and pleads the 
fame plea verbatim , as to the queen’s prefentation of IVhite and all 
other things, as Jervafon the plaintiff pleaded, and the prefentation 
of himfelf; and thathe was,by the prefentation of the other defendant 
Jervafon , admitted, inftituted, and indlifted into the faid church. 
Sept. 15, 1660 j and traverfeth, absque hoc that the king was 
feifed of the faid advowfon and chapel in grofs, as of fee; et hoc 
paratus ejl verificare-, and demands judgment. 

The Attorney General replies: and as to the biftiop claim¬ 
ing nothing but as ordinary, demands judgment, and a writ to the 
faid biftiop j and hath it with a cejfet execution until the plea deter¬ 
mined between the king and the other defendants. And as to the 
plea of the faid Thomas Jervafon the patron, the attorney main¬ 
tains the feilin of the late fjiuen, and of King James , King Charles 
the Firjt , and of the King that now is, of the faid advowfon of the 
faid church and chapel, as by the count before is declared 5 and 
that the faid Phineas IVhite , of his own wrong, by ufurpation upon 
the late King Charles the Fiji-, to the faid church, then void by 
the death of the faid James White , prefented the faid Timothy 
IVhite ; and traverfeth, absque hoc that the advowfon of the laid 
church was, or is, pertaining to the manor of Norfield’, and demands 
j udgment, and a writ to the biftiop. A nd as to the plea of the inemn - 
bent, the attorney replies as before to the patron’s plea, That 
the late Hjhiecn, King James, King Charles the Fiji, and the King 
that now is, were ft i fed of the faid advovvlbn in grofs, as of fee ; 
and that the faid Phineas IVhite prefented the faid Timothy , by 
ufurpation upon King Charles the Firjl\ and traverfeth the appen- 
dancy of the advowfon ecclefia: pr edifice to the manor of Nor field* 

The P atron Jervafon rejoins, and demurs upon MR. attor- 
NEY*srep]ication,„s iofulHcient *, and aft: g ns for caufe. That the at¬ 
torney hath traverfed matter not traverfable, and that the traverlb 
ought to have been omitted out of the replication \ as alfo, that the 
faiii plea is repugnant in itfelf, and wants form. And John Hinkley 
the incumbent rejoins. That the laid advowfon is pertaining to the 
faid manor, as he alledged in his plea before: et dc hoc ponit fe Jupcr 
g.itrlam j and the attorney fimilitcr . 


VAUGHANf 
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Vaughan, Chief fuff ice. — First, Upon this quare imp edit 
brought, there is a good title toprefent furmifed for the king, but no 
more; and there is much difference between a title appearing for the 
king and fuppofed only.— 'Secondly, The defendant, by his plea in 
bar, hath not well traverfed the king’s title; for it is traverfed but in 
part; for only the feifm of the advowfon in the queen is traverfed, 
whereas properly the feifin and prefen tation of the queen, by reafon of 
her feifm, ought to have been traverfed by abfque hoc that the queen 
was feifedofthe advowfon ingrofs,andprefented.— Thirdly, The 
feifm of the advowfon, which makes not a title alone, nor is 
cither traverfable or inquirablc by the tender of a demy mark in the 
king’s cafe in droit d'advowfon, is not traverfable neither alone in 
a quare impedit ; but no demurrer being thereupon, nor any iffue 
taken upon that traverfe, no more fhallbe faid of it.— Fourthly, 
The king may alledge feifin, without alledging any time (as Sir 
Edward Coke faith) in a droit d'advowfon. — Fifthly, The de¬ 
fendant’s traverfe was not neceffary, becaufe he had confcffcd and 
avoided the queen’s prefentation by laying it was by lapfc, if the 
defendant had relied upon avoiding the queen’s prefentation.—«- 
Sixthly, The attorney-general ought to have maintained his 
count;and traverfed the queen’s prefentation by lapfe,— Seventh¬ 
ly, He dothnotdofo, butdefertsmaking the king’s titjeappear, and 
falls upon the plaintiff’s title, that the advowfon was not appen¬ 
dant.— Eighthly, He offers a double iffue , that the prefentation 
of Pbineas JVhite was by ufurpation, and the advowfon not ap¬ 
pendant to the manor. 
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First, If a man count or declare in a quare impedit , That he 
Or his anceftors, or fuch from whom he claims, were foiled of the 
advowfon of the church, but declares of no prefentation made by 
him or them, fuch count or declaration is not good; and the de¬ 
fendant may demur upon it: fo is Fitzberbcrt exprefsly (<7). a A (?) Fitzh. N*t, 
u man” fays he, “ (hall not have a quare impedit, if he cannot al- * 33 ‘ vwr 
<c ledge a prefentation in himfelf, or in his anceftor, or in another 
w perfon through whom he claims the advowfon, and that in his 
<c count, unlefs it be in fpecial cafes and then he puts that Ipecial 
cafe ; w as if a man at this day, by the king’s licence, make a pa- 
tc rochial church, or other chantry, which lhall be prefentable, &c. 

<l if he be difturbed to prefent to it, he fhall have a quare impedit , 

“ without alledging any prefentment in any perfon, and lhall count 
u upon the fpecial matter.” And the law in this, is the fame in the 
cafe of the king with a common perfon , by all the Books, and prece¬ 
dents in the Books of Entry. To this add the Lord Hobart’s judg¬ 
ment ( b ), which is always accurate for the true reafon of the law. In the cafe 
<£ Know that, though it be true that a prefentation may make a jyjartluFit*** 
tc fee without more,” as a prefentation by ufurpation doth, w you herhert, 
tc never have a declaration in a quare impedit , that the plaintiff Hob. Rep. ioj, 
w did prefent the laft incumbent without more, but you declare i° 2 * 
that the plaintiff was leifed in fee, and prefented; or elfe lay the 
c< fee-iimple in feme other, and then bring down the advowfon to 
** the plaintiff, either in fee, or fome other eftate. The reafon is, 

« that the prefentment alone is militant and indifferent, and may 

T 4 w be 
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,T»«KtNc « be in fuch a title as may prove that this new avoidance is the 
agamfi « defendant’s; and therefore you muft lay the cafe fo, that by the 
oYworceT- u fhle you make the prcfentcii ion pall, joined to your title, to prove ^ 
tier, Jkrva- c< that this prefentation is likewife yours, as well as the laft.” 
son, and Whence it follows, that a count of an eftate and feifin without 
Hinkle v. a prefentation, or of a prefentation without an eftate, are equally 
vicious and naught, be it in the cafe of the king or of a common 
perfon , and was never in example or precedent. 

Secondly, Afecond neceffary premife is this, and is both na¬ 
tural and manifeft: When you will recover any thing from me, it 
is not enough for you to deftroy my title, but you muft prove your 
own better than mine : for it is not rational to conclude, that you 
have no right to this, and therefore i have; for without a better 
right, melior cjl conditio pojjidcntis is regular. 

Thirdly, tc Every defendant,” fays Hobart , <c may plead in a 
u quare impedit the general illue, which is ‘ ne diflurba pasj be- 
“ caufe that plea doth but defend the wrong wherewith he ftands 
ct charged, and leaves the plaintiff’s title not only uncontroverted, 
“ but in effedt confefled; and the plaintiff" may, upon that plea, 
“ prefently pray a writ to the hifhop, or, at his choice, maintain 
<c the difturbancc for damages.” But if a man will leave the ge¬ 
neral iflue, and controvert the plaintiff’s title, he muft then enable 
himfelf, by fome title ofhis own, to do it. But yet that is not the 
principal part of his plea, but aformal inducement only ; and there¬ 
fore there is no fenfc, if you will quarrel with my pofllflion, and I, to 
avoid your title effectually, do induce that with a title of my own, 
that you fha.ll fly upon my title, and forfake your own; for you 
muft recover by your own flrength, and not by my weaknefs. The 
Lord Hobart goes further, in giving the reafon of this courfc of 
pleading, in Colt v. Glover , in the place before cited («); u Of this 
tl form of pleading in law,thcreis one reafon common toother actions, 
“ wherein title is contained to the land in queftion, y/>ic ially ; which 
. “ is, that the tenant fliall never be received to counter-plead, but 
<l he muft make to himfelf, by his plea, a title to the land, and fo 
“ avoid the plaintiff’s title alledgcd by traverfe, or confefting and 
** w avoiding. But in the quare impedit there is a further rcalbn of it, 
cc for therein both plaintiff and defendant are adlors one againfl: 
u another ; and therefore the defendant may have a writ to the bi- 
“ fhop as well as the plaintiff, which he cannot have without a title 
<£ appearing to the Court;” and fo are the precedents, when a 
quare impedit is brought againfl: the patron for difturbancc of his 
clerk, not being in pollefiion. 

The cafe in brief. Upon the record, as it hath been opened, and the pleading therein 

and thequeiiion between the king and the patron, upon which all the queftion arifeth, 
upon it. 1 fliall not make the queft ion to be. Whether there may her/ traverfe 

taken upon a traverfe (though thatqueftion be in truth in thccafe) ; 
for that is a queftion rather upon terms of art , than a quajlio 
forenfs , and riling upon the naked facts of a cale depending 
in judgment. I fhall therefore make the queftion upon this 
cafe fuch as nakedly it is, without involving it in any difficulty 
of terms. The king brings a quare impedit > and declares. That 

Queen 
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Queen Elizabeth was feifod of the advowfon of the church The Km* 

of Norfield in grofs, as of fee, and prefented, and derives the ad- agai»ft 

vowfon to himielf; and that the church became void by the death of worc'est™* 

the queen’s prefentcc, and he is dillurbed to prefect by the defend- j°* vason*" 

ant Jervafon. "I'he defendant faith. That before the queen pre- ahdHikku'y. 

fen ted, R. Jervafon his anccitor was feifed in fee of the manor of 

Norficld , to which the advowfon of this church is appendant: that 

it became void by the death of one Squire , and continued fo for 

two years, and that the queen then prefented TVbite her clerk by 

Japfe : that the manor and advowfon defeended from Richard to 

Thomas Jervafon , from Thomas to Sir Thomas Jervafon , who 

granted the next avoidance to Phineas IVhitc ; who prefented, upon 

the death of "James White , one Timothy IVhite , who was inltitutcd 

and inducted, and then derives the manor and advowfon to himfclf; 

and that the church becoming void upon the death of the faid 77- 

mothy , he prefented the other defendant Hinkley , and traverfeth the 

queen’s feifm of the advowfon in grofs. 

If a common perfon bring a qttare impedit , and count his title The law Incaf* 
to prefent, and that he is diflurbed; the defendant, to counter- <>f a common 
plead the plaintiff*s title, makes (as he muff) a title to himielf to ! ,c,fon * 
prefent, and confcfles and avoids, or traverfes the plaintiff’s title. 

First, The plaintiff (hall never deferthis own title, and by falling 
upon,and controverting the wcaknefs only of the defendant’s title, 
recover or obtain a writ to the billiop, though the defendant’s 
title do not appear to the Court to be fufficient, for tne unanfwera- 
ble reafons given by the Lord Hobart in the firil place.— Second¬ 
ly, if you will recover any thing from another man, it is not 
enough for you to deilroy his title, but you muff prove your own 
better than his.— Thirdly, There is no fenfe, if you will quarrel 
with my poffeflion or right, and I, to avoid your title effectually, either 
by traverfing it, which is denying, or by confeffing and avoiding it, 
do induce that with a title of mine own, that you lhall fly upon my 
title to impeach it, and forfake your own, as I faid before.— 

Fourthly, Though I fhould, being plaintiff, make it appear to 
the Court, that the defendant’s title is not good, but no way make 
it appear that my own title is good, what inducement can the 
Court have to judge for me and againft the defendant, when no 
more right appears for the one than the other; and not only fo, 
but no* right appears for either ? In fuch cafe fure, melior eji 
conditio pofjidentis : I ought not to be fued by him I have not wrong¬ 
ed ; and he who hath no right, can fuffer no wrong.— Fifthly, 

It is to no end that the plaintiff fhould fet forth any title at all, if he 

be not to make it good ; for it would ferve his turn only to impeach 

the defendant’s title,and conclude thus unreafonably, that if I can 

make it appear the defendant hath not a good title, therefore I have 

andmuft have judgment for me. And where the king’s title, 

in a qua re impedit brought by him, appears to be no more than a How far in the 

barefuggeftion,thekingcannotany more than a common perfon (and king’s cafe the 

For the fame reafons) forfake his own title, and endeavour only the 

deftroying of the defendant’s title; for the weakening of the de- a common per- 

fendant’s title without more, can no more make a good title to fon. 

the 
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the king, than it can to a common perfon. If the king, or his 
prcdeceilor, hath p re fen tcil by rcafon of wardship, of lapfe, of the 
temporalties of a biihop in his hands, of outlawry, and in many 
other cafes, when the church becomes void next after the ward’s 
age and fuing his livery, after the death of him prefented by lapfe, 
reftitution of the temporalties, and reverfal of the outlawry ; in 
all-thefe cafes, if the king bring a quare impedit , and count 
that he was feifed of the advowfon in grofs, and prefented, and 
the true patron diall confefs his prefentation, and avoid it by {hew¬ 
ing in thefe fcveral cafes that his prefentation was in right of the 
ward, by lapfe, by rcafon of outlawry, or of temporalties being 
in his hands, the king {hall defert his own title, and controvert 
the defendant’s refpedtive titles in whofc right he did formerly 
prefent, and if their title happen to appear not good, recover the 
fecond prefentation, againit thole manifeft rules of law delivered. 
If this fhould be law generally, then, though the king have no 
title to prefent, nor pretend to any (for it differs not, not to pre¬ 
tend at all, and not to be obliged to make good the title pretended) 
it were a more compendious way, when any patron prefented, 
that the king fhould, by fare facias , compel him to fet forth his 
title, and demur upon it, or traverfe it, and recover the prefenta¬ 
tion, if the patron’s title were any way defe&ive. But it muft be 
agreed there are cafes in which the king may defert his own 
title, and not join ifiue upon the defendant’s traverfing the king’s 
title, or avoiding it, but traverfe the title made by the defendant in 
his bar, which is dire&ly taking a traverfe upon a traverfe ; which 
regularly a common perfon cannot do j nor I think in any cafe, 
but where the firft traverfe tendered bv the defendant is not material 
to the action brought, as in the cafe 0/ wafte in thuLong §>uinto («), 
the cafe of Digby v. Fitzhcrbcrt (/>), and the cafe of Wood- 
roffie v. Coiford (c). The king, counting of a title to him- 
felf by office found , or by other matter of record , which is another 
thing than only furmijing a title, as in the cafe at bar, may chufe 
to maintain his own title found by office, and traverfed by the de¬ 
fendant, or otherwife appearing of record, and take a traverfe to 
the title made by the defendant. The rcafon is manifeft ; for the 
office of itfelf is a title appearing for the king, and he (hall never 
lofe his pofleffion, having a title, but where the defendant’s title 
1 doth appear a better. But what is this, that the king fhould re- 
linquifh his own title only furmifed,and controvert the defendant’s, 
whofe title, though it fhould appear naught, leaves no title in the 
king, but that when an office is found, or a title for the king appears 
by other matter of record\ if the defendant have no title, the king 
hath one by his office, or other record. Some hooks, primdfacic y 
feem to make for the opinion, that the king may generally defert 
his own tide, and take a traverfe to the defendant’s. Brook , tit* 
Prerogative^!. 65. “ Where a man traverfeth the office of the king, 
“ and makes to himfelfa title (ut oportet) , traverfing the title of the 
u king contained in the office, the king may chul'c to maintain his own 
u title, cr to iraveifc the title alledgedj for the king is not bound tc 

u ftam J 
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a {land to the firft traverfc which tenders an iflue, but may traverfe Tit* Knt«. 
“ the matter of the pleaof his adveriary.** For this no ancient book 
is cited. But dicitur Hilar. 7. Echv. 6. quod ftc utitur in an informa- "v/orJesteb* 
tionputby the fubje£t for the king in thecxchequer, w that where the j ,.. RV asi»n, * 

u defendant pleadsabar, and travel feth the information, the king may AiiuHisKtiy^ 
“ traverfethe matter of the bar, if he will, and is not bound to main- 7 . Edw. 6. 

“ tain the matter contained in the abfque hoc” .This cafe, as appears 
in the firft part of it, was in the cafe of an office , and therefore 
makes not at all againft my diverfity : in the latter part the afl'er- 
tion feems more general, as if the king could in any cafe defert to 
maintain the matter of his information, and traverfe the bar of the 
defendant; but there is nothing in this part of the calc pofitive 
enough to over-rule my difference, and is no morebut “ ft c utitur ut 
“ dicitur in Jcaccaric” which may be a miftaken report. The other Br. “ Traver* 
cafe is likewife in Brook , but no ancient book-cafe cited, but only “pur fan* cc o,” 
38. Hen. 8. and no more. l< An information in the Chequer: The P g g 
<c defendant pleads, and traverfeth a material point in the information, 3 en - • 
ct whereupon they are at iflue; there the king cannot waive this 
“ iflue, as he may in other cafes, where the king alone is party, 

“ without an informer, ut Jupra per attornatum regis, et alios le~ 

“ gis per it os.” This cafe feems likewife to conclude. That when 


the information is only for the king, and a material point tra- 
verfed, upon which ifliie is joined, that the king is not bound 
to that ifliie, but may take another. This difaffirms the former cafe, 
that when the information is by an informer, the king muff maintain 
his information. Note the clofe of this cafe, u ut Jupra per attor - 
“ nation reg'ts , et alios legis per it os.” I {hall give the cafe here men¬ 
tioned in this utJupra, which will, I think, determine the queffion, 
and clearly cftablilh the law according to the difference taken. 

That cafe is likewife in Brook, and cited to be as in 34. Hen. 8. 
whereof there is no Y ear-Book, neither fome four years before the laft Br. “ 
cafe I mentioned. It is thus : u Nota by W horewood attornatum “ tivc » 
“ reg’ts, et alios , when an information is put into the Chequer upon 34 “ 

* l a penal flatute, and the defendant makes a bar, and traverfeth, 

“ there the king cannot waive fuch iflue tendered, and traverfe the 
w former matter of the plea, as he can upon traverfe of an offfee, and 
ct the like, when the king is foie party, and entitled by matter of record; 

<c for upon the information there is no office found before, and alfoa 
ct fubje£l is party with the king for a moiety, quod nota bene” Here 
it is moft apparent, that upon an information, when the king hath 
no title by matter of record, as he hath upon office found , the king 
cannot waive the iflue tendered upon the firft traverfe, though the 
information be in his own name ; which difaffirms the fecond cafe 


Preroga- 
"p. 116. 
tin S. 


in that point: and for the fupernumerary reafon, that the king is 
not the foie party in the information, it is but frivolous, and without 
weight; but the ftrefs is, where the king is foie party, and en¬ 
titled by matter of record. I (hall add another authority out of 
Stamford's Prerogative. “If the king be oncefeifed, his highnefs 
“ fhal! retain againft all others who have not title, notwithftahding it 
“ be found alfo that the king had no title, but that the other had pof- 37 * AflT. pi. n« 
** feflion before him, as appeareth in 37. Ajf. p. 35. which is pi. 11. 
where it was found, That neither the king nor the party had title, 

“ and 
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« and yet adjudged that the king fhould retain; for the office that 
« finds the king to have a right or title to enter, makes ever the 
« king a good title, though the office be falfe, &c. and therefore no 
« man (hall traverfc the office, unlefs he make himfelf a title; and 
u if he cannot prove his title to be true, although he be able to prove 
“• his traverfe to be true, yet this traverfc will not ferve him. It is 
<c to be noted, that the king hath a prerogative which a common 
<€ perfon hath not; for his highnefs may chufe whether he will 
w maintain the office, or traverfe the title of the party, and fo take 
tc traverfe upon traverfe. If the king take ilTue upon a traverfe to 
Ci an office, he cannot in another term change his iltue,by traverfing 
<c the defendant’s title, for then he might do it infinitely. But the 
tc king may take ifluc, and after demur; or firft demur, and after 
“ take ifluc; or he may vary his declaration: for in thefe cafes, as to 
“ the right, all things remain, and are as they were at firft; but 
<c this ought to be done in the fame term, otherwife the king 
tc might change without limit, and tie the defendant to perpetual 
“ attendance.]** 


Wyi.de, fujlice. I think the king cannot take the traverfe in 
this cafe ; and this will appear by looking into the old books, which 
were not well confidered by thofe who did reply. It is faid in the 
Year Book 13 .Hcn.y. 13,14. pi. 18. that the king may chufe, either 
to maintain his own title, or to traverfe the title of the party who 
lues him by petition : fo in the 13. Ediv. 4. 8. pi. 1. it is faid, that 
when one traverfes an office, the king may either maintain the of¬ 
fice, or traverfe the title fliewn for the party, becaufe no man 
(hall recover lands againft the king without having a title. But 
there it is refolved, That if the king join ifl'ue upon his own title, 
he cannot change iflue, and traverfe the title (hewed for the party. 
Now here is the allegation of the king, that the advowfon was in 
grofs, and the defendants denying it, is in nature of joining an 
ifluc, which cannot be receded from. But the reafon why in that 
cafe the king might waive the traverfe tendered to his title, and 
traverfe the title lhewn for the party, is, becaufe the office puts 
the king in actual pofleflion ; for where the king is in by record, 
or pojj'cjjion (for pofleflion is enough), the party muft make a 
title, if he will recover againft the king, as in Savage’s Cafe (a). 
It was found by inquifition, that whereas the turn, time out of 
mind, ufed to be held at PVorccJler , he, being (lieriff for life, held 
it at Pedyl and Streight, contra fortnam Jlatuti de Magna 
Charta : upon a feire facias upon an information hereupon, for 
forfeiting the office, he pleads. That time out of mind, &c. it 
# C 2 77 ] to * at Pedyl, Uc. absque hoc that it ufed to be 

held at IVorccJler : Refolved, that the king might maintain the 
inquifition, that it ufed to be held at IVorcefler, absque hoc 
that it ufed to be held at Pedyl, &c. and the reafon is, becaufe the 
king was in titled to the forfeiture by a record. The difference 
is. Where the king is a£lor, as here he is, being out of pofleflion. 


( a ) Kell. 192. pi. 3. 


he 
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be muft make a title, and prove it. But where the party is a&or, Thr Kn»« 
he cannot fix upon his own title, and force the king to make good agawji 
his own title: 34. Hen. 8. Br. Prerog. 116. Tviiorewnod's Cafe 
is full in point. In an information tarn quam, if the defendant 1 °reason** 
traverfe, the king cannot waive the iflue fo tendered. One reafon akdHinkliy. 
indeed given is, becaufe the king is not foie party ; but the 
chief reafon is, bccaufc the king is not intitled by matter of re¬ 
cord : for faith the book, There is no office found before the in¬ 
formation ; but upon a traverfe of an office, ct hujufmedi , faith 
the book, the king may do it, becaufe he is intitled by matter of 
record; therefore, in our cafe, the king Ihall not waive the iflue 
tendered, &c. and fly upon the matter of the defendant’s title. 

Arch er, fujiice^ accordant. It muft be admitted, that in this cafe 
the king muft make a title, becaufe by prefenting of Tim. White and 
alfo of Hinklcy the defendant, the which was nine years fincc, 
he is put to his quare impedit , and is out of pofl'effion, I do not 
fay of the inheritance, though that hath been a queftion in the old 
books (a). But it has been adjudged, that the inheritance cannot 
be gained or devefted out of the king by any ufurpations (b) ; 
but .that-he may grant away the inheritance of the advowfons ftiil, 

&c. But it is as clear, and agreed by all thofe books, and by 
BofwelFs Cafe (c)^ that in fucli cafe, he muft bring a quare impedit 
to recover the presentation, for he is put out of pofleffion of that. 

For as Lord Hobart obferves (d) y it is one of the things 
whereupon ufurpation works more violently than upon other pof- 
feffions. Now he that is thus out of pofleflion, and put to his 
quare impedit , muft always make a title to himfelf in the declara¬ 
tion (e ); and this the defendant cannot counterplead, but by con¬ 
veying a title to himfelf, and fo avoiding the plaintiff’s allcdged 
title, by traverfe, or confeffing and avoiding (/'). Now here the 
defendant hath done what he could do; he hath traverfed the king’s 
title; why then* {hall the king depart from his own title, and fly * [ 278 
upon the defective title of the defendant ? No; Jttori incumbit onus ; 
he muftrecover by his own ftrength, not by the defendant’s wcaknefs. 

The defendant, by traverfing the king’s title, has doled up the king, 
fo as that lie ought to take iflue, and maintain his own title ( g ). I 
fay therefore, thattne king’s declining his own title, and falling upon 
the other’s, is a departure, which is matter offubftance, and it would 
make pleading infinite: therefore the demurrer in this cafe is good. 

The cafe of Chicheficy v. Tbompfon (h) is in point; and fo is Ho¬ 
bart’s opinion in Digbyv. Fitzhcrbert (i ) ; and though the Judges 
are two and two in that cafe, as it is there reported, yet the whole 
Court agreed it afterwards. So that were this a common perfon’s 
cafe, I fuppofe it would be agreed on all hands. But it is infilled, 
that this is one of the king’s prerogatives. That when his title is 

fa) Sec Cro. Jac. 53. ( e ) Hob. 102. 

(£) Cro. Jac, 123. Cro. Eliz. *41. (/> Hob. 163. 

519. 6. Co. 30. and fee 7. Ann. c. 18. (g) Cro. Jac. 651. 

•Ante, page 256* notis. (^) Cro. Car. 105. 

(e) 6. Co. 49, 50. (0 Hob. 103. 

(J) Hob. 32a. 


traverfed 


LJ 
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fciKa traVerfed by the party, he may either maintain his own title, againft 
the traverfe of the party, or traverfe the affirmative of the party 
1 XZXZ? (a). I nfwer, It is true, this is reckoned up among many other 
Je.vason, * prerogatives of the king. But, First, with reverence, feveral 
ANoHiNKtEY. of them are judged no law ; as that if the king have title by lapfe, 
and he fuffer another to prefent an incumbent, who dies, the king 
fiiall yet prefent, is counter-judged (£), and both that and the next 
following point too. Secondly, In the fame cafe (c), there is 
a good rule given, which we may make ufe of in our cafe, viz. 
The common law doth fo admeafure the king’s title and preroga¬ 
tives, as that they fhall not take away, nor prejudice any man’s 
inheritance ( d ). Now my brother Wylde hath given the true 
anfwer. That when the king’s title appears to the Court upon re¬ 
cord, that record fo intitles the king, that by his prerogative he 
may either defend his own, or fall upon the other’s title : for in 
all cafes where the king either by traverfe (<?), or otherwife, as by 
fpecial demurrer (/)■> falls upon a defendant’s title, it muft be un¬ 
derflood, that the king is intitled by record ; and fometimes it is 
remembered, and mentioned in the cafe (/), that the king is in as 
by office, &c. But in Brook “ Prerog .” 116. the king’s attorney 
* T 2 79 ] doth confefs the law to * be fo exprefsly, that the king has* not*this 
prerogative, but where he is entitled by matter of record. Before 
the 21. Jac. 1. c. 2. when the king’s title was found by any inqui- 
fition, or prefentment, by virtue of commiffions to find out con¬ 
cealments, defe&ive titles, &c, he exercifed this prerogative of 
falling upon and traverfing the parties titles, and much to the 
prejudice of the fubic&s, whofe titles are often fo ancient and ob- 
feure as they could not well be made out. Now that flatute was 
made to cure this defect, and took away the feverity of that pre¬ 
rogative; ordaining, 1 hat the kingfhould not fue or impeach any 
perfon for his lands, \’c. u tilds the king’s titles had been duly in charge 
to that king or £hum Elizabeth , or had flood injuper of re¬ 
cord within thirty years before the beginning of that parliament, 
&c. Hob. 118, 9. The king takes iflue upon the defendant's tra¬ 
verfe of his title ; and could the king do otherwife, the mifehief 
would be very great, as my brother obferved, both to the patron 
and incumbent. The law takes notice of this, and had a jealoufy 
that falfe titles would be fet on foot for the king : and therefore the 
ftatutc 25. E(hv. 3. It. 3. c. 7. and 13. Rich. 2. c. 1. and 4. Hen . 
4. c. 22. enables the ordinary and incumbent to counterplead the 
king’s title, and to defend, fue, and recover againft it. But a 
fortiori at common law the patron, who by his endowment had this 
inheritance, might controvert and traverfe the king’s title; and it 
is unrcafonable and mifehievous, that the crown’s pofTeffions by 
lapfe, or, it may be, the mere fuggefting a title for the king, 
fhould put the patron to fliew and maintain his title, when per- 

(a) Pafch Pr. C. 242. a. pi.*. 9. Hen. 4. pi. 6. F. N. B. 152. 

(b) Cro. var. 44. 7. Co. *8. («) 24. Ed*. 3. 3c. pi. 27. Keil. 

(c; 7. Co. 236. * 70 - 192. 

(d) 19. F.dw. 4. pi 9. jt. Hen.4. (/) Fitz. Abr. ** Mon.deFait,*’ 172. 

pi. 37. 13. Edwr. 4. pi. 8. *8. Hen. 6. {^) fitz. Abr. 34. 

haps 
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haps his title is very long, confiding of twenty mefiie convey- TatlCm* 
antes, and the king may traverfe any one of them : Keilway 192. 
b. pi. 3. I conclude, I think the king ought to have taken iiTue, Worcester, 
and he not doing it, the demurrer is good, and that the defendant Jkrvasck,’ 
ought to have judgment. anbHinklit. 


Tyrrel, JuJlice , contra . I am not (atisfied but here is a dif- 
tvntinuance ; for the defendant pleads theappendancy of the church 
only, not the chapel : it is true, he traverfeth, that the queen was 
not feifed of both. I deny what is affirmed, that the king by his 
prefentation of Timothy TV hit e^ and the prefent incumbent, is out of 
pofleffion. By judgment of reverfal the law at this day is 
that he cannot be put out cf pofleffion of an * advowfon by twen- * 
ty ufurpations. A quare imp edit is an action of pofleffion ; and 
if he were out of pofleffion, how could he bring it l As to this 
traverfe, it is a common erudition, that a party fhall not depart, 
and that there fhall not be a traverfe upon a traverfe (b). But 
the king is excepted; and it is agreed, that where the king is in 
pofleffion, and where he is entitled by matter of record, he may 
take a traverfe upon a traverfe (c)y and there is no book fays, that 
where he is in by matter of fa£t, he cannot do it: indeed there is 
fome kind of pregnancy at lcaft in the lafl: of thofe authorities [d) ; 
but I will cite two cafes on which I will rely; viz. 19. Ediv. 3. 
Fitz. Monjlr. de Faits> 172. which is our cafe. The king in a 
quare tmpedit makes title by reafon of a wardfhip, whereby he had 
the cuftody of the manor to which the advowfon belonged, and 
that the father died feifed thereof, &c.; and there is not a word 
that his title was by matter of record. The defendant pleads, 
that the father of the ward made a feoffment of the manor to him 
for life, and afterwards releafed all his right, &c. f<» that the fa¬ 
ther had nothing therein at the time of his death ; and that after 
his death, he, the defendant, enfeoffed two men, &c. and took 
back an eftate to him for ten years, which term yet continues, and 
fr> it belongs to him to prefent. But he did not /hew the releafe, 
but demurred in judgment upon this, that he ought not. to ftiew 
the releafe ; and the king departs from his count, and infills upon 
that which the defendant had confefled, that he had made a feoffment; 
which he having not (hewn by the releafe, as he ought to make 
himfelf more than tenant for life, was a forfeiture, and therefore 
tiie hei? had caufe to enter, and the king in his right; and there¬ 
upon prays judgment, and has a writ to the bilhop (e). 'The 
other cafe is 24. Edw. 3. 30. pi. 27. which is our very cafe. 

The king brings a quare tmpedit for a church appendant to a ma¬ 
nor as a guardian ; the defendant makes a title, and traverfeth the 
title alledged by the king in his count, viz- the appendancy ; the 
Jcing replies and traverfes the defendant’s title: for this caufe the 


[ 2B0 J 


(«) Cro. Jac. 123. (c) 5. Co. 104. Plowd. 243. Fr. 

(t) See 1. Lev. 192, 193. 2. Lev. ** Petition,” 22. Br. «* Piero.” 56. 
Ill, 175. x. Saund, 21, 22, 23. 60. 69. 116. 
a, Ld, Ray. »os. 211. (J) Br. “Prcro.” n6. 

(<) 7* Co. 86. Co. Lit. 304. 

defendant 



ThIi Kilts 

mgnikjl 

tnz Bi*ho?of 

Wo*CESTtK, 

JtRVASON, 

AMOHlWKLEY. 

* [ 28l ] 

(«} Staunforde 
Pierogativa 
Regis, 54. 


Vmigh. 56, 57 
Yelv. »ii. 
a. Mod. 1S5. 
2. Sera. xoi2. 


(b) But judg¬ 
ment was aivtn 
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defendant demurs, and judgment was for the kingt In this cafe 
it doth not appear in the pleading, that the king was in by mat¬ 
ter of record, and (b it is our very cafei for the king may be m 
by poffeffion by virtue of a wardfhip without matter of record by ’ 
entry.&c (a), I rely * upon thefe two cafes. But 7. Hen.h. Kctlwi 
,75. is fomewhat to the purpofe. By Fitzherbert: In a ra- 
vimment of ward by the king, if the defendant make a title and 
traverfe the king’s title, the king’s attorney may maintain the 
kino’s title, and traverfe the defendant’s title. I think there is 
no difference between the king’s being in poffeffion by matter of 
record, and by matter of fall. Again, if matter of record be ne- 
ccffary, here is enough, viz. tho queen’s prefentation under THE 
r u f at seal of England: and here is a defeent, which is and muft 
b ofure coronee. It is unreafonable that a fubje* ihould turn the 
king out ofpofleffion by him that hath no title. 1 his is a prero¬ 
gative cafe. As to the ftatutes objeaed by my brother Archer, 
thry concern not this cafe. The ffrft enables the patron to coun¬ 
terplead ; but here the patron pleads. The reft concern the 
kind’s prefenting en outer droit ; but here it is in his own right . 

I think the king in our cafe may fly upon the defendant’s title, 
and there is no inconvenience in it: for the king’s title is not a 
bare fuggeftion ; for it is confelfed by the defendant, that the 
queen did prefent, but he alledges it was by lapfe. For another 
reafon I think judgment ought to be for the king, viz. Bccaufc 
the defendant has committed the firft fault: for his bar is naught, 
in that he has traverfed the queen’s feifin in grofs; whereas he 
ouo-ht to have traverfed the queen’s prefentment modo et forma . 
Fol where the title is by feifin in grofs, it is repugnant to admit 
the prefentment, and deny the feilin in grofs j becaufc the pre¬ 
fentment makes it a feilin in grofs : the Year Book of io. Hen. 
7. 27. pi 7. is in point, and fo is my Lord Buckhurjl's Cafe in 

j* L eonm J54. The traverfe here is a matter of fubftancc; but if 
it be but form, it is all one; for the king is not within the ftatute 
of 27. Eliz. c. 5.—So he concluded that judgment ought to be 
given for the king(^). 
for the defendaut. See S. C. Vaugh. 53. 


* [ 282 ] 
Cafe 28. 

An archdeacon 
cannot he ap¬ 
pointed by 
comm'.fiioners 
«f fewers to the 
office of expen¬ 
ds tor. 

S. C. i. Vent, 
io 5. 

1. Lev. 303. 
f. N. B. 175. 


* Doctor Lee’s Cafe. 

R AYMOND moved for a ivrit of privilege to be difeharged 
from the office of expenditor , to which he was ele£led and 
appointed by the commiflioncrs of fewers, in fome part of Kent, in 
refpett of fome lands he had within the Level. He infifted that 
Doctor Lee was an ecclefiaftical perfon, archdeacon of Rochefler , 
where his conftant attendance is required ; adding, that the office 
to which he was appointed was but a mean office, being in the 
nature of that of a bailiff, to receive and pay fome fmall fums of 

2. Inft. 4. Co. Lit. 59. 6. Mod. 140. x. Stra. 87. 698. 2. Stra. 1107. 

money $ 
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money; and that the lands in refpe£b whereof he is ele&ed were Doctor Lie’s 
let to a tenant. Cas *« 

It was objected againft this, That this archdeacon’s ptedeceflors 
executed this office. 

The Court ordered notice to he given ; and granted a rule 
to (hew caufe why the Doctor fhould not execute this office* 

Afterwards, Rainsford and Morton, Jnjfices , only being 
in court, it was ruled that he fhould be privileged, hecaufehc is a 
clergyman. But I think for another reafon, viz. becaufc the land 

is in leafe, and the tenant, if any, ought to do the office._The 

writ of privilege was accordingly allowed. 

Lucy Lutterell, Widow, agawft George Rcynell, Efq. Cafe 29. 
George Turbervile, Efq. John Cory and Anne Cory. 

r ”pHE plaintiff, as adminiftratrix to Jane Lutterell during Trefpr.fs will 
1 the minority of Alexander Lutterell , the plaintiff’s fecondfoi^ not lie for ta- 
declared againft the defendants in an action of trefpaj For that kin s money, if 
they, together with John Chappell, did take away four thou- appear, tnlier 
fand pounds of the monies numbered of the faid Jane, upon the \n\uTpiead. 
20th day of Oftober 1680 ; arid fo for feven days following the tugs, on the pare 
like fums, ad damnum of thirty-two thoufand pounds. * Upon of the plaintiff 
a full hearing of witnefles on both fidcs, the jury found two of * rt 

the defendants guilty, and gave fix thoufand pounds damages ; barKen'pmlZ 
and the others not guilty. A new trial was afterwards moved cuted for the 
for, and denied. Mr. Attorney General at the trial ex- crime * but the 
cepted againft the evidence. That if it were true, it deftroyed cannot 

the plaintiff’s action, inal'much as it amounted to prove the dv- of Uie V 
fendants guilty of felony ; and that the law will not fuffer a man trefpafs. 
to fmother a felony, and bring trefpafs for that which is a kind % r 282 ] 
of robbery. H Indeed, faid he, if they had been acquitted or found *- ~ 

<c guilty of the felony, the action would lie. Therefore it may be ** 0 * A r ‘ 

“ maintained againft Mrs. Cory-, and againft William Maynard , jon’es, 148. 

,£ who were acquitted upon an indictment of felony for this mat- Latch. 145. 

«* ter; but not againft the reft.”—But the Lord Chief Baron **• Mod - 339 * 
declared, and it"was agreed, that it fhould not lie in the mouth of Ray ' 
the party to fay that he himfelf was a thief, and therefore not 9 
guilty of the trefpafs : but perhaps if it had appeared upon the de¬ 
claration, the defendant ought to have been difeharged of the tref¬ 
pafs. Sed quare , What the law would be, if it appeared upon 
the pleading, or were found by fpecial verdict ? 

My Lord Chief Baron alfo declared that it was agreed, j n trrfpafs,\(tht 
That whereas William Maynard, one of the witnefles for the plain- fad* appear on 
tiff, was guilty, as appeared by his own evidence, together with trial have 
the defendants, but was left out of the declaration, that he might tho.^h 
be a witnefs for the plaintiff, that he was a good and legal witnefs ; J, ro „eJ by his 
but his credit was lefl'ened by it, for that he fwore in his own dif- own wiumony 

to be a parti « 

ceps cr minis, is a competent wiuids 

V0L.I. U charge; 
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fctiTTtuvLL charge; for that when thefe defendants (houldbe convi&ed, and 
have fatisfied the condemnation, he might plead the fame in bar of 
Rkynet-l an a £tion brought again ft himfelf. But thofc in the fimul cum 

AND Others. . * 

were no witnciies ( a). 

(<) ji. wins 

money of B. by means of G. and D. packing the cards t upon an indictment agninft C. and D. 
A. cannot be a witnefs, becaufe interejud in the conviction ; for it might give the record of it in 
evidence on a profecution again!! him as a particeps criminis. By Lf.e, Chief fufice, at the fittings 
after Mich. Term, 15. Geo. 2. in the cafe of Rex t>. Back well, Merrill, and Others, 1 Vote to tht 

’Fourth Edition -Seealfo 3 . Mod. 60. 10. Mod. 193. 12. Mod. 74. 520. Stra. 633. a. Ld. 

Ray. 1007. 1411. Calcs in Crown Law, 2d edit, 141. 365. 

Hearfay, though Several witneffes were received, and allowed, to prove, That 
not direct evi- William Maynard did at feveral times difeourfe and declare the 
fibie hi* S admif * ^ ame things, and to the like purpofe, that he teftified now. And 
borationof a* ^ 1e Lord Chief Baron faid, though a bearfay was not to be al- 
witnets’s tefti- lowed as a dire£t evidence, yet it might be made ufe of to this 
*nony. purpofe, viz,, to prove that William Maynard was conftant to him- 

Skin. 402. fell, whereby his teftimony was corroborated. 

Holt, 286. Bull. N. P. 274. Cilb. Evid. 4th edit. 150. 

* C 2fi 4 J 

Demolitions in One Tiiornt, formerly Mr. Reyn ell's fervant, being fuhpm~ 
chancery may n( Pd by die plaintiff to give evidence at this trial, did not appear. 

dcnce on'a C trial ^ ut lt being fvvom by the Exeter waggoner, *that Thorne came 
at law, if the* a *° * ar on his journey hitherward as Blatulj'ord , and there fell fo lick 
deponent is dif. that he was not able to travel any farther, his depofitions in chan- 
abied bv jictnefi cerv, in a fuit there between thefe parties about this matter, were 
to attend. admitted to be read. 

10. Mod. 210. 225. 26;. 12. Mod. 213. 231. 323. 317. 339. 375. 493.607-. Fitzg. 197. 

1. Peer. Wins. 2SS. 414. 55'. 2. Peer. Win.-. 563. 1. Ld. Ray. 729. 2. Ld. Ray. 873. 1166. 

s 37 r - i.Vern 331,413. Prc:. Cnar. 64.. Abr. E<j. 227. 2. Stra. 920. The like point in 

Mr. Fitzgerald’s Calc, in chancer.. Tiioity ! e:ir., t! c 1 5. & 16. Geo. 2. where the witnefies were 
fone abroad. And fee Gilbert's Law 01 £>. id 41-.ee, 4111 edit. 00. 


Smith o vain ft Smith. 

c 3 




Cafe 30. 

Z°Z°LT A S3UMPSIT - The plaintiff declared. Whereas he and the 
ceive the whole * defendant Avere executors of the laft will and teftament of 
of the teftator’s /• > and whereas the defendant had received fo much of the mo- 

effcCis, and the ney which was the tcilator’s, a moiety whereof belonged to the 
plaintiff; and whereas the plaintiff pro recuperative indeJ'eaAJfet the 
defendant; that he the faid defendant, in ccnfideration that the 
plaintiff abjlinerct d jerid presd. profequendd ct monjlraret quoddam 
cimputum , did promile him one hundred pounds ; and avers, that he 
did forbear, See .; et quod ojlentavit quoddam computum pradifium. 


orher.fues for 
t he recovery of 
his moiety, an 
•jjumpjit, on a 
promife to pay 
him fo much, 
in ccnfideration 
he will for. 
tear, and Ihew 


Jones, atccr a verdict for the plaintiff, moved in arreft of judg¬ 
ment,^/- the defendant, as follovveth : Although I do not fee how 
is Tood aher^’ tllat onc executor claims againft another, is recoverable at 

v.*rdiCi, al- a ^5 unlcls in equity; yet I ihall infill: only on this, That here is 
■ though it is not ftated in what court the fuit was commenced.—S. C. 2. Keb. 605. 703. 
S. C.Ray. 203. Ante, 43. 166. 7. Mod. 13. a. Saund. 136. 1. Salk, 25. 29, 

n« 
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ho good confideration alledged; for it is only all edged in general, araUft 
that the plaintiff fe£fajfct. It is not faid fo much as that it was legalt g MJ TJ## 
jTzor/o, in a legal way, whereas it ought to let forth in what court It 
was, &c. that fo the Court might know whether it were in a court 
which had jurifiliction therein or no; and fo are all the precedents 
in a&ions concerning forbearance to fue. In point of evidence the 
firft thing to be {hewn in fuch cafe as this is, that there was a 
fuit,&c. ' • 


Saunder s, for the plaintijf. That being the prime thing ne- 
ceflary to be proved, fince the verdict is found for us, it mull be 
intended to have been proved. But however, if this confideration 
be idle and void, yet the other maintains the action. 


The Court agreed. That one good confideration was enough. 
It was also agreed. That if the plaintiff had averred only that 
he had {hewed quoddam computum , that unlefs the confideration had 
been to {hew any account, it had been naught; for tc quoddam" 
is u aliud" Dyer 70. Num. 38, 39. 1. Hen. 7. pi. 9. But it 

being <l quoddam * computum presd." it was well enough ; for 
“ •computum pres dictum" refers it to the particular account dif- 
courfed of between them.-- It was also agreed, That it had 
been beft to have faid mon/iravit in the averment, that it might 
agree with the allegation of the confideration. But yet the word 
o/ientavit , though it moft commonly, by a metonymy , fignifies “ to 
cc boaji" yet it fignifies alfo tc to Jiicw" or “ to Jbew often" as 
appears by all the Dictionaries; and therefore it is well enough.— 
Take judgment. 


* [ 285 ] 


Sir Francis Duncombe's Cafe. Cafe 31. 

IT was held, That if a writ of error abate in parliament, or i n wha: cafe a 
•*“ the like, and another writ of error be brought in the fame, court, writ of error 
it is no fuperfedeas. But if the firft writ of error be in the exche- rhal, . bc a 
quer chamber, &c. and then a writ be brought in parliament, &c. 
it is a fuperfedeas by the opinion of all the Judges, againft , 00 * *• Vcnt * 
Lord Coke. Vide Haydon v. Godfalvc y Cro . fac. 241. 342. Ante, 2.S. io 6 . 

1 

a. Roll. 492. Raym. 5. 1. Vent. 31. 1. Sid. 413. z. Lev. 93. 3. Mod. jz$. z. Leon. 120. 
Bunb. 64. 131. See 3. Jac. 1. c. 8. Cro. Jac. J35. 2. Burr. 746. 13. Car. 2. c. 2. 
16. tc 17. Car. z.c. 8. 1. Term Rep. 279. 3. Term Rep. 390. 


Browne agahift London. Cafe 32. 

TNDEBITATUS ASSUMPSIT for fifty-three pounds due to An indebiutut 
the plaintiff* upon a bill of exchange drawn upon the defendant, wil1 

and accepted by him, according to the cuftom of the mer- ajSl 

chants, &c. the acc'ptor of a 

bill of exchange. 

S. C. z.Keb. 695. 713. 75S. 82Z. S.C. x. Lev. *98. S. C. t. Vent. 152. S. C. 1. Freem. 14. 
Ante, 14. a. Show. . 5. Mod. 13. 367. 6. Mod. 129. 8. Mod. 373. Mod. too. 

j2. Mod. 37. 107. 345. 1. Salk. 125. x, Ld. Ray. 175. a. Ld. Ray. 753. 759. x. Stra. 680. 

Gilb. Evidence, 4th edit. 1 ioj in. 

U 2 


After 
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Browns After a verdift for the plaintiff, it was moved in arreft of judg- 
Lo^uon mcnt » lhat though an all ion upon the cafe does well lie in fuch 
cafe, upon the cuilom cf merchants, yet an indebitatus ajj'umpjit 
may not be brought thereupon. 

Winnington. I think it doth well lie. Debt lies againft a 
fheriff upon levying and receiving of mon ty upon an execution: 
Hob. 206. Now this is upon a bill of exchange accepted, and alfo 
upon the defendant’s having effects of the drawer in his hands, 
having received the value; for fo it mult be intended, becauie 
otherwife this general verdict could not be found. 

* [ 286 ] * Rainsford,C/>/V/* fuflics. This is the very fame with Milton’s 

Cafe, lately in the court of exchequer, where it was adjudged, that an 
indebitatus ajfurnpft would not lie. In this cafe, he added, that the 
verdidt would not help it j for though my Lord Chief Baron 
laid it were well, if the law were other wife j yet he and we all agreed 
that a bill of exchange accepted, &c. was indeed a good ground for 
a fpecial adlion upon the cafe; but that it did not make a debt 
First, Becaufe the acceptance is but conditional on both fides. 
If the money be not received, it returns back upon the drawer, of 
the bill j he remains liable ftill \ and this is but collateral.— 
Secondly, Becaufe the word w onerabilis’* doth not imply debt. 
—Thirdly, Becaufe the cafe is primes imprcjjionis : there is no 
precedent for it. 


Offlfy, who was of counfcl for the defendant in the cafe at 
bar, then faid, that he was of counfel for the plaintiff in the exche¬ 
quer cafe, and that therein direction was given to fearch for prece¬ 
dents ; and that they did fearch in this court, and in Guildhall , and 
that there was a certificate from the attornies and prothonotaries 
there, that there was no precedent of fuch an action.— Adjournatur. 

Vide 5. Co. 9*, Twisden, fujVice. I remember an action upon the cafe 
s! Roll. Rep. Was brought, for that the defendant had taken away his goods, and 
hidden them in fuch lecret places, that the plaintiff could not come 
at them to take them in execution •, and adjudged it would not 
lie. 


312. 

Oodb. 28 5. 
i. Bac. Abr. 
55» S6- 


It feems, that neither debt nor in¬ 
debitatus ajfumpjit will lie on a bill of 
exchange, except when there is a privity 
between the parties, as between the payee 
and the drawer, or the drawer and the 
acceptor -, i. Mod. Em. 31a. Kyd on 
Bids, 114. ; and between thr in dor fee 
and his immediate indorfer. Per LoRd 
Mansfixld, in Kcpcnbowcr v. Tims, 


at N. P. Earter, 22. Geo. 3. Bailey, 47.; 
but there is no privity b«t f ween the 
indorfee and the acceptor. Hard. 483. 
1. Vent. 152. Comb. 204. The 
modern practice of proceeding on a bill 
of exchange is by fpecial action on the cafe , 
founded on the cuftom of merchants. 
1. Wilf. 185. x. Ld. Ray. 21. Kyd 
on Bills, 115. 


Watkins 
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Watkins again ft Edwards. Cafe 33. 

Eafier 'Term , 22 . Car. 2 . Roll 408 . 

CTION of covenant brought by an infant by his guar- The feflions, by 
dian , For that the plaintiff being bound apprentice to the de- the 5 £A».c.4. 
fendantby indenture, &c. the defendant did not keep, maintain, edu- ana ^ren" 
cate, and teach him in his trade of a draper as he ought, but turned ™ CCt or maydif- 
himaway. The defendant pleads. That he was a citizen and freeman charge the in- 
of Brijiol ; and that at the general feflions of the peace there held, dentures, wh«. 
there was an order, that he ihould be difeharged of the plaintiff, for the . r the a PP ,, ’“ 
his diforderly living, and beating his maftcr and in ill refs ; and that p^of the maf! 
this order was enrolled by the clerk of the * peace, as it ought to !cr or the ap- 
bc, &c. To which plea the plaintiff demurred. prentice. 

It was faid for the plaintiff. That the flatute of 5. Eliz. c. 4. * [ 2 8 7 3 
doth not give the jufliccs. See. any power to difeharge a mailer s * c - «• Vent, 
of his apprentice, in cafe the fault be in the apprentice, but only * 7 £ a b 
to minifter due correction and punifhment to him. 696 *745. 751. 

The Court. That hath been over-ruled here. The jof- 
tices, &c. have the fame power of difeharging upon complaint of Cro. Car. 470. 
the matter^ as upon complaint of the apprentice : elfe the mailer 530. 
would be in a molt ill cafe who were troubled with a bad appren- *• Saund - 1 » 3 * 
tice j for he could by no means get rid of him ( a ). I 

349. 441. 553. 1. Salk. 67. 1. Sira. 143. 704. 2. Ld.Ray. 1410. 


The feftiona 
cannot t-xercife 
their authority 
between mailers 
and fervants, 
unlcfs the party 
complained of 
he fummtntd 
to ap ear. 

Ante, 2. 

5. Mod. 139. 

Sett. & Rem. 


Secondly, It was urged on the plaintiff’s behalf, That he had 
not, for aught that appears, any notice or fummons to come and 
make his defence; 11. Co. 99. Bagg’s Cafe: and this very ftatute 
fpeaks of the appearance of the party, and the hearing the matter 
before the jufliccs, &c, 

Saunders, for the defendant. In this cafe the juflices are 
judges j and it being pleaded that fuch a judgment was given, 
that is enough, and it lhall be intended all was regular, 

I. Salk. 38. 2. Salk. 491. 1. Strange, 143. 1. Vent. 174. StlT. Caf. 113. 

pi. 723. and fee Mr. Court’s edition of Bott’s Poor Laws, vol. i. page 513. 520. 

TwiSDEN and Rainsford, Juflices . That which we doubt Thefeffionahave 
is, Whether the defendant ought not to have gone to one jullice, •«» originaljur fa 
&c. firft, as the ftatute directs, that lie might take order and di- 
rediion in it; and then, if he could not compound and agree it, s ‘ 
he might have applied himfclf to the feffions. For the ftatute in¬ 
tended there fhould be, if poflible, a compofure in private; and 
the power of the fellions is conditional, viz. if the one juftice 
cannot end it. In cafe of a baflard-child, they cannot go to the 

(a) And now by 2 o. Geo. 2. c. 19. Bott’s Poor Laws, vol. i. page 504. to 
f, 3. the fame power is given to any two jio. where all the ftatute* and cafes 
jultices of the peace where the par- upon this fubjeft are Pvlle£led. 
ties dwell. See Mr. Conft’s edition of 

u 3 


feflions 
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feflions per fa,'turn ; ant! we doubt they cannot in this cafe, [t is a 
new cafe. And then the matter will be. Whether this ought to 
be fet down in the pleading ?—Adjournatur (aj. 


* [ 238 ] 
Cafe 34. 


(a) Rut it Teems to be now fettled, 
that the fellions have an original jurif. 
dk'ion upon this fubjed j Rex v. 
Jplinflon, 3. Salk. 68. i, Stra. 704. 
Rex v. l-b’-afeman. B. R. H. 101. j 
and dial tbej may difclurgc tlte parties 
from ea;h ether on proper caufe ; Rex v. 
Hales Owen, x. Stra 99. 704. and order 


a proportionable part of the apprentice- 
fee so be returned j Hawkefwoith v. 
Hilary, ante, z. Rex v. Amiss, Conti’s 
Bott, vol. i. p. 515. But the party com¬ 
plained of mud be fummened $ Rex v. 
Rutter, Conll’s Bott, vcl. i. p. 513. and 
Rex v. Gill, 1. Stra. 143. Sec alfo 
20. Geo. 2. c. 19. 


* Rex again ft Ledginham. 

Eajlcr Verm , 20 . Car. 2 . Roll 163 . 

An inf* nation TNFORMATION letting forth. That he was lord of the ma- 
doe.*,nut i.c 1 Jlor Q j. Query i. Alary , in the county of Devon, wherein 
of a manor for t * lcrc wcrc many ropynolders anti freeholders, ami that he was a 
t.;k rj»» unrea- niun of an unquiet mind, and did make uimeafonable dill relies upon 
f nabie dii+refs; federal of his tenants, and fo was communis opprejfbr et perturbator 

bur the remedy p ac i S . 

It was proved at the trial, that he had diftrained four oxen for 
three-pence, and six cows for eight-pence, being amercements 
for not doing f>«its of court, and that he was communis opprcjjbr ct 
perturbator pads. 

1 he defendant was found guilty. But it was moved in arreft 
of judgment, 'That the information is ill laid : 

I in st, Jt is laid he clifquleted his tenants, and vexed them 
with unrcafonable dii* idles. It is true, that is a fault, but not a 
fault punilhable in this way ; for by the Iratutc of Maritbridge , 
c. 4. ’i. Jnj}. 106,7. he fiall be punimed by grievous amercements ; 
and whei : the llatute takes care for due punifiimcnt, that method 
mud be obferved. 

Lev. 146. 3. Lev. 48. 2. Lift. 131. 107. J. Ilawk. P. C. 301. 2. Stra. SiS. 

Secondly, As to the matter itfelf, they do not fet forth hov/ 
much he did take, nor from whom 5 fo that the Court cannot 
judge whether it is unreafonable or no, nor could we take iiiuc 
upon them. 

■ C. j. Vent. 108. S. C. z. K.tb, 697. 

T hirdj.y, As to the communis opprrffjr et perturbator parity 
they are fo general, that no indifhv.cnt will lie upon them; as in 
Cornzvai.'s Caje ( r. ', wnich indeed goeth to both the laft points. 

. 6 . Mod. 311. r.Ioor ; 3C.2. 2. Hawk. P. C. 32a. Burr. Rep. 2471. 

O) Jancr, 3cz. 


Is hv a, 'Von on 
the fl int” of 
JMari L• i ioe. 

o 

S. C. ai.tc, 7 j. 
S- C. rtvb. 
ftS;. 697. 

S. C. 1. Lev. 
299. 

S- c. Ray. 1^3 
203. 

S. C. 1. Veir.. 
97. 104. 

S C. 2. Dar.v. 
651. 

S. C. Freem. 
224. 

Ante. 34. 1. 

Jo. Mud. 337. 

An aftion for 
unreafonable 
tiilben'. i n.'.ilt 
flv.'w bzw 
nueb. and <f 
10Lon, taken.—S 

The charge of 

CowKU.sii 
, . ‘ ’ J 
Jor is il<: . i:vj 

ral- 

2. Roll. Abr. 79 


-J y/ISpEH, 
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Twisden, JuJlice. Communis opprcfjbr , £?>. is not good: fuch Rtx 
general words will never make good an indictment, lave only in againfl 
that known cafe of a barrator \ for <c communis barrcclator^xs. a L, DGIK,iAM 
term which the law takes notice of, and undei Hands: it is as 
much, as I have heard judges lay, as “ a common knave,” which 
contains all knavery. For the other point, an information will 
not lie for taking outrageous diftrefles. it is a private thing, for 
the which the ftatute gives a remedy, r/s:. by an ail ion upon 
the ftatute tarn quam . 

Per Curiam. It is naught.— Aijournatur (rt). 


(j) The Court were unanimously of 
opinion, that the charge of communis 
opprejfar el per tut baton pads is too gene¬ 
ral j S. C. 2. Keb. 697. S. C r. Lev. 
299. ; and tha: in proceedings for this 
injury it ought to he Mated upon what 
tenants the diftiefs was made, with their 
nanus, and how much was taken ; 
S. C. 1. Vent. 108. : but the judgment 
was atrefted, becaufe an information will 
nut. lie for taking an exeeffive i/fijcjs } 


for that the remedy is by fpcci.il aiflion 
on the Itatute of Ma>Ubudg*. S. C. 
1. Lev. 291). S. C. Ray. 205 —— 
Tk Esr ass vi tt m inis will not lie for this 
injury at common law ; Fitrg. $3. ; for 
the entry is at ftrM lawful; 2. Strange, 851. 
And no fuhfajucnt irregularity in making 
diMrcfs for rent (and by 17. (,'eo. 2 „ 
c. 38. for the poor's ray) will make the 
party a rrefpaflur <>b initio. 11, Geo. 2, 
c. 19. Lfpinaf. lug. 56. 8. 


* Roberts againft Marriot. 

Trinity Term, 22. Car. 2 . Roll 944 


* C 2-S9 3 
Cafe 35. 


A N ACTION OF DEBT brought upon a bond to fubmit to an To debt on an 
award. The defendant pleads, nullum ft co unt arbitrium. award, if the 
The plaintiff replies, anil lets forth an award made by two pre- defendant plead 
bends of Wcftninjhr , and that it was delivered to the party ac- ,™ d 

cording to the condition of the bond, &c. The defendant re- o^t the* award*; 
joins, that it was net delivered, &c.; et hoc paratus ejt vcrifcarc. if the defendant’ 

The plaintiff demurs. rejoin, that “it 

“ was not de- 

BaldWIN and Winnington, Serjeants , argued for the “ livered,” and 

defendant ; and Jones for the plaintiff. conclude with 

•' a verification , it 

The Court. The defendant having fir ft pleaded nullum fecerunt is bad ; for the 

arbitrium , and then, in his rejoinder, that it was not delivered ( whicli 
is a confeffion that there was an award made ), has committed a depar- C - S H " df _ 

ture j gnd foil has been judged. If he had pleaded nullum fecerunt p ar tur't ; and 
arbitrium , iSc. absque hoc that it was tendered, &c. it had i.;e affirmation 
been naught; and it is as bad now. Also when the plaintifF rhat “ •*, was 
replies, that the award was delivered, and the defendant faith it oughtto * 
was not, he fhouid have concluded to the country , and not, as he CO n Clude<1/B , 
doth et hoc paratus eji verifeare ; for otherwile the party might go country. 

in infinisutity and there would be no end of pleading. s. c. ante, 42. 

S. C. 2. Keb. 

614.618.702. S. C. 2. Saund. 73. 188. S. C. 1. Lev. 300. Ante, 72.227. 8. Co. 133. 

t. Saund. 102. 181. 10. Mod. 251. 257. 349* 54. 9*. I. Ld. Ray. 30. 76.234.693. 

*. Ld, Ray, 1449. Dougl. 58. a. Turn Rep. 439. 


tb* 


U 4. 


Note, 
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An award may Note, There was an exception taken to the award, viz. That 
be good in parr, it was awarded that there fhould be a releafe of all fpecialties 
among other things ; whereas fpecialties were not fubmitted.—■ 
The Court, Then the award is void as to that only: but in¬ 
deed, if the breach had been ailigned in not releafmg the fpecial¬ 
ties, it had been againft the plaintiff. But now take judgment. 


X*. Mod. 534. 
3. Roll. Rep. 
46. 

Cro. Eliz. 43* 
758. 

Cro. Jac. 584. 


10. Mod. zoi. SeeKyd on Awards, 165. to 178. 


Cafe 3$. 

Trover for 
•• ricks if bay* 
Is good after 
verdift. 

* [ 29O ] 


S. C. 1. Lev. 

30 . 

5 . C. 2. Keb. 703. 


Wood againft Davies. 

A N action of trover and conversion was brought de 
■t* triins Jfruibus ferity angi.ice, “ ricks of hay.” It was 
moved in arreft of judgment. That it was too uncertain ; for no 
man could tell how much was meant by Jlrues. It was urged it 
fhould have been fo many cart-loads or the like ; for loads was 
adjudged uncertain in Glyn*s * time here.—But Rainsford and 
Morton, JufiiceSy who only were in court, judged it well enough. 

Ante, 19. 46- a. Stra. 738. 809. x. Ld. Ray. 191. 


Q& 37. 


John Wootton againft Penelope Hele. 

Michaelmas Term, z 1. Car. 2. Roll 210. 


Ifhuiband and ^OVENaNT upon a fine. The plaintiff declares, That 
wife levy a fine wlu r ms y udem finis fie levavit in curia nuper pretenf. Cujlo- 

twmmtty-nwe du ™ libcrt "‘ ;> Anglue authoritate Parliaments de Banco apud 
years, if he VVestm o n at. c c. a die Sandti Afichaelis in unum menfiem anno 
Ihould fo long Domini 1049, coram Oljvero St. John, Johanne Puli- 
live, wi h sfi. SON, PetRO V. AKUURTON, Ct LEONARD ATKINS, JuJlic. &C. 
ZZZTZ interpret-:?, j„ii annum V. cotton, &c. quer. et prad. Johan- 
fonsduringthe NE1V ! et l'* fcN ••I-OPEN Hele per nomina Johannis Hele 

faid tori), .in ainitgeri, et l - en elopes uxoris ejus , defiore. inter alia de uno 
atfii ". of cove- mcfiuagio , &c. Per qu,m finem pried. Johannes Hele et 
nantw;ll,onthe Penei. ■ F. ccr.ccfie runt prad. tenementa pried. John Wootton 
Au/il'w bavenunni et ttnnuiuniy t :.. pro termmo 99 annoruni proximorum 

againft ifawi/i poft dcccfifum G ULIEI.MI WOOTTON, &CC.fl JOHANNES WOOT- 
«pon the war- ton me do querens ct CrRACiA W ootton tamdiu vixerint , aut 
ranty. eorum alter tamdiu vixerity et prad. J. Hele et Penelope ct 

S. C. ante, £6. hared. ipfius Johannis warrant . pried. Jo. Wqotton 
$. C. j. §aund. pried, tenement a y tzf c. contra omnes homines pro toto termino pried. 
177- prout per. recordum finis pried. &c. plenius apparet. Virtute cuius 

S. . «. L«.y- quidem finis pried. J. Wootton fuit pofi'cjfiohat. dc interejfie pried. 
$. c. §id. t^rminiy 13 c. et fie inde pojjejfionat. exijletis prad. GuLiEL. W00T- 
466. TON5 &c. poflea, [cii fexto die 9 &c. obieruKt 9 poji quorum mortem 

^ c .fi‘ K 3 b - 6 j 4 - 703- 7 »> 7 z i' s. C. a. Danv. 50. 1. Roll. Rep- 332. *. Roll. Rep. 63. 

Gf)Hb - 2?6 - Pof ‘ h ' I j 6 - *• 3- *«»>&. 163. Cro. J«. 2*0. 399. 521. 4. Co. 4. 

2. Mod. if 3- 3 Mod. 135. xo. Mod. 469.476. 12. Mod. 444. 1. Lev. 301. *. Lev. 37. 

I'M- 3 - ^ ev - 3 ’■ 5 * *• Vent. 1S4. 2. Vent. 6|. Vaugh. 118. Ray. 371. Vern. 41. 

a. v«rn. 61. 3. Peer. Wm*. 1S9. 2. SaunJ. 1S0. 


frad 
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prted. J. Wootton in tenementa prted. &tc. intravit et fuit indi 
pojfejponat. &c. et Jic inde po([ejjion at. exijlens prted.]. Hele pqfleay 
foil. & c. obi it et pried. Penelope ipjum fupervixit. Et idem 
Johannes Wootton infatto dicit quodquidem HugoStowel 
armiger , fojl commenfationcm termini prted. et durante termino ilia 
et ante diem impetrationis hujus billte , foil. &c. habens legale jus 
et titulum ad tenementa prted. idc. in et fuper pojfejjionem termini 
prted. ipjius J. Wootton in eifdem intravit , tpfumq. J. Woot¬ 
ton contra voluntatem ipjius J. Wootton per debitum legis 
procejjum a pojfejjione et occupations tenementorum prted. ejecit ex - 
pulit et amovity ipfumq. J. Wootton Jic inde expulf. a pojfef- 
Jione Jud inde cujlodivit et extratenuit * et adhuc extratenety con - 
tra formam et ejfeflum jinis et warrant, prted. Et fic idem prted. 
J. Wootton dicit quod prted. Penelope pojl mortem prted. 
J. Wootton licet Jtepiits requijit. idc. conventionem Jitam prted. 
warrant, prted. non tenuit Jed infregity fed J. Hele eidem 
Wootton tenere omnino recufavit et adhuc recufaty ad dam. idc. 
tool. The defendant pleads, reprefentando quod eadem Pene¬ 
lope conventioncsn fuam warrant, prted. a tempore levationis Jinis 
prted. ex parte fud cujlodiend. hujufq. bene et fideliter cujlodivity 
reprejentandoq. quod prted. Hugo Stow el prtvd. tempore intra - 
t ion is ipjius Hugonis in tenementa prted. non habuit aliquod le¬ 
gale jus aut titulum ad eadem tenementay idc. pro placito eadem 
Penel. dicity quod prted. H. Stowel ipjum Johannem d pof 
fejjione et occupations tenementor. non ejecit expulit et amovity 
prout prad. Johannes fuperius verfus earn narraviti et hoc 
paratus ejt verijicare. 

Upon this, ijfue was taken; and a verdi& for the plaintiff was 
found ; and three hundred pounds damages: and upon a motion 
in arreft of judgment, the caufe was fpoken to three or four 
times. 

Jones, for the defendant. First, It is confiderable, whether 
an a&ion will lie againft a woman upon a covenant in a fine le¬ 
vied by her when covert baron. It would be inconvenient that 
land fhould be unalienable, and therefore the law enables a feme 
covert to levy a fine; which fine fhall work by ejloppely and pafs 
againft her a good intereft : but to make her liable to a perfonal 
a&ion^ thereupon to anfwer damages, &c. it were hard, and it is 
a cafe primte impreffionis. 

For the plaintiffy it was faid, There is little queftion but an ac¬ 
tion of covenant will well lie upon this warranty. The law en¬ 
ables a feme covert to corroborate the eftate fhe pafies, and to do 
all things incident: if fhe levy a fine of her inheritance fhe may 
be vouched, or a warrantia charter, &c. thereupon be had 
-againft her j and fo is the cafe of Roll v. OJborn , Hob. 20. and if fhe 
can thus bind her land, d fortiori fhe may fubje& herfelf to a co¬ 
venant, as in the cafe at the bar. If a hufband and wife make a 
v leafe for years, and fhe accept the rent after his death, fhe fhall 
be liable to a covenant. 

This 


Wootton 

againft 

Hui. 
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Covrper, aoi. 
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Wootto# This point was agreed by the counfel on both Tides, That a ecu. 
Mgainjl yenant in this cafe would lie againft her j and To the Court 
Hub. Agreed. Twisdent, Jujlice^ added, that there was no queftiorj 
but a covenant would lie upon a line ; for (faith he) (baling is not 
* [ 292 3 always * ncceflary to found an adtion of covenant. Thus cove- 
nant lies againft the king’s leilee by patent upon his covenant in 
the patent, though we know there is no lealing by the faid lcffee. 

In covenant on a Secondly, It was urged on the defendant’s behalf, That the 
generaluatraniy breach of covenant is not well ailigned, for it is not (hewed what 
X«d!L g title SW had. It is not only participially exprefled, te habeas 
tiw 5 legale , &c.” but what is laid is altogether general and uncertain ; 

bteach affigned jus et legalem tituhim ad tenement a pratd. [a) : (b that the breach 
that si. babent afiigned is in cffcdl no more but that Stowel entered, and To the 
hg-ihjus et utu. coven?nt v/as broken. If a man plead Indrntn. Confsrvat. he 
isTiot'/'tho’ &C " muft (hew how. In the cafe of Gyll v. Glofs , Tclv. 227. Cro. 
»ft' r verdict, Jac. 312. debt for rent on a parol leafe, the defendant pleads, 
fufliciently cer- that the plaintiff <c nil habuit in tenementis preedi£tis y unde ditnif- 
tam, without *t fionem preedit!am facere potuitd* The plaintiff replies, <£ quod 
hacf 1 4t babuit^&e.” in general, without (hewing in fpecial what eftate 
Ante 66 * * ie t ^ lat *° m *ght appear to the Court, that he had fufficie.nt 

n co 61 101 ' * n t ^ lc ^ands whereout to make the leafe ; and therefore the repli¬ 
ed. F.nt. 117. cation was adjudged naught. It is true it was adjudged, that after 
Dyer, 32S. the verdidt it v/as helped by the ftatute of Jeofails ; but that I 
YfU. 227. conceive was, becaufc the iifue, though not very formal, yet was 
Cro. Ehz. 823. U p 0n the main point, viz. Whether the leflor had an eAate in 
Cm.’j.c. 313. the tenements o no? For the true realon why a verdidl doth 
a. Vent. 252. help in fuch a cvf i-, bccaufe it is fuppofed that the matter left 
* 7 ** out was given in evidence, and that the Judges did diredt accor- 

4 ’ vi 0 ^' yS - Singly > or cl ft the verdict could not have been found. So in our 
a. Lev.’ 37!^ cafe, if the ifi'ue had been, Whether Stowel had right, &c. it 

1. Lev. 33.301. might have been fuppofed and intended by his (pecial title and ef- 

2. Vent. 61. tate made out and proved by trial: but here the iffuc going off 
on a collateral point, it cannot be intended, that any fuch matter 
was given in evidence. 

1 Term R o Jones and Pollkxf f.n, for the plaintiff. This objection is 
erm ep. a g a j n fi a jj the precedents, by which it appears, that alledging ge~ 

3. Term Rep. ncrally as we do, habeas legale jus et tituhim , is good. It is fuffi- 

58 4 * cicnt for a man to all edge, that the covenantor had no power to 

tlemiie, or was nut feifrd, Ac. without (hewing any caule why, 
or that any other pc non was feifed. See. 9. Co. 61. Cro. Jac. 304. 
369, 370. It is to be enquired upon evidence. Whether the 
* [ 293 J party had a good tide or no ?—And fo the Court agrteJ. 

In covenant on a * Thirdly,—S A UNDER r», for the defendant , Though the plain- 
fy fo^qu^er™"- was very wary, bringing in the right of Stowel witha participle 

joyment, the defed, in afhgiv.ni; \ breach that Si. beivir.g lawful title entered, &c. without {hewing 
what title he had, is not cun.il .1 vuduli for the plaintiff, in an iifue on a plea protefiLtg that Si. 
had not any lawful title, anti affirming that he did not difturb the plaintiff.—Ante, 102. 
3. Mod. 133. 1. Lev. S3. 2. S.und. 177. 3. Lev. 305. Carlo. 3S9. Cro. Jac. 44* 

3. Black. Com. 334. 5. Com. Dig. 44 * 83. 1. H. Ml. Rep. 273. x. Term Rep. 671, 

(aj Sue Lloyd v. Tomkins, j. Term P,tp. 671. 

only. 


3. L::v. 325. 
Dougl. 43. 

3. Cac. Abr. 
7*5 
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only, fo that we could not take iffue upon it, we could only prolefi\ Wootto* 

yet I agree, that having taken iffue upon one point, we muft ad- 

mit, and do admit the reft of the matter in the declaration : but . 

• that is only as it is alledgfed. Now here, therefore, we muft ad¬ 
mit, that Stowel had right and title, &c. but we do not admit that 
he had a title precedent to this fine, or had right otherwife than 
from and under the plaintiff himfelf; for that is not alledgcd. And 
it fhall never be intended, no not after verdict, that Stowe/ had 
good and eigne right and title, before the lcafc granted by the fine j 
but the contrary fhall be intended : and for that I rely upon the 
cafe of Kirby v. Hanjakct\ Cro. Jac. 315, by all the Judges of 
the common pleas and exchequer, in the exchequer-chamber, in 
point. Nay, that is a ftrongcr cafe than ours is; for there the iffue, 
which was found for the plaintiff, was, that the recovery by EJ'ex y 
who anfwers to Stowel in our cafe, was not by covin, but by law¬ 
ful title; and yet, bccaufe it was alledged that he had a good and 
eigne title, it was held to be ill, and not helped, and the judgment 
wasreverfed. They faying that Stoiuel ejected him, &c. “ contra 
formam et effeflumfinis et warrant, freed . 77 or if it had been, u contra 
formam et effeijumconventionis freed.” isabfurd, and helps nothing; 
for 1 Sto wel could not do fo, becaufe he is not party to the fine. 

Jonf.s, for the plaintiff". It can never be intended that Stowel 
entered, &c. by a title under us, becaufe it is alledged to be u contra 
u formam et effettum finis et warrant. freed, et contra voluntatem if - 
u fius J. Wootton, et eum d poJJ'ejfione fud enfiodivit^ &c. ,f Had 
it been by lcafc under us, the defendant fhould have pleaded it : l 
doubt whether the defendant could have demurred : but certainly 
now the jury have found all this, it can never be intended as they 
would have it. As to the cafe that has been cited between Kirby 
•u. Hanfaker ; I fay it is not alledged fo clearly there, as here : It 
is not laid there, that the lcflec was poflefled, and that the recoveror 
entered into and upon his pofTeflions, and ejected him.— Second¬ 
ly, Thefe words w contra formam , fsf c.” are not in that cafe.— 

Thirdly, In that cafe the court of king’s bench was of opinion 

that the verdidt had made it good. — Fourthly, The roll of that 

cafe is not to be found; here is a man *' will make oath that he hath * [ 2.94 3 

fcarched four years before and after the time when the cafe is fup- 

pofed to have been, and cannot find it. 

Rainsford and Morton, JuJlices , were at firft of opinion 
that the verdidt had helped it. For, faith Rainsford, If Stoiuel 
had title under the plaintiff’, it could not have been found, that 
there was a breach of covenant. But afterwards they laid, that c ro . Jac. 315. 
the cafe of Kirby v. Hanfaker came fo clol’c to it, that it was not 
to be avoided, and they were unwilling to make new' precedents. 

T wisdf.n, Juficc. That book is fo exprefled, that it is not an 
ordinary authority; it is not to be waived. But I was of the fame 
opinion, before that book was cited. For here it is poflible Stoiuel 
plight have a leafe from JVootton lince the fine. N ow the warranty 
floth not expend t ofuifne titles . The defendant fhould have fiiid. 
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that Stowel had priorem titulum , &c. When a good title is not fet 
forth in the declaration to entitle the plaintiff to his a&ion, it fhall 
never be helped. There was an action upon the ftatute of mono¬ 
polies, for that the defendant entered, I fuppofe by pretext of fome < 
monopoly-commiflion, &c. et detinuit certain goods; but it was 
not faid they were his, the plaintiff’s; and though we had a ver- 
di&, yet we could never have judgment. In the cafe of Cule v. 
Thorn (a), an action brought upon a promife to give fo much with 
a child, quantum daret to any other child, and it was alledged, 
that dedit fo much; and becaufe that it might be before the time 
fl'aJrd. Uo*. the it was held naught after verdift. It may be the 

a.* Let. Ray. " roll of Kirby v. Hanfaker is not to be found, no more than the 
«2a8. roll of Middleton v. Clefman , reported Tel . 65.5 but certainly 

Croke and Yelverton, JuJlices , were men of that integrity, 
they would never have reported fuch cafes, unlefs there had be cm 
' fuch. There are many Ioffes, mifearriages and miftakes of this 

kind. Pray, where will you find the roll of the decree for the 
titles in London s yet I have heard the Judges fay, they verily be¬ 
lieve it is upon a wrong roll. 

The Court gave judgment, nil capiat per billam . 

(a) Cro. Car. 186. 

* C a 95 3 

Cafe 38. * The King againjl Neville, 

'Trinity Term , 22. Car. 2. Roll 9. 

Anmdiftment INDICTMENT on the ftatute 31. Eliz. c. io. ( b) for ere&- 
en a ftatute- 1 i n g a cottage for habitation contra for mam Jlatuti was quafhed, 

mwerLTwordr ® ecau f e ft was not fhid that any inhabited it i for elfe it is no 
C f ; t . offence. Per Rainsford and Moreton, JuJliceSy qui Joli 

S. C. *. Kch. oderant. 

S93. 7C3. Stiles, 33. i.Stra. 405. 12. Mod. 406. Dougl. 94. 

(Jb) Repealed by the 15. Ceo. 3. c. 32. and fee 4. Bl. Comm. 168, 


WofrTTptf 

ftgamft 

Halt. 


Cafe 39. 


An affumpftt on 
a quantum meruit 
for “on k pair 
** of gloves” 
and a parcel 
« orthread," 
held fufficiently 
certain. 


S. C. 2. Keb. 
,704.715. s. c 
4T9 


2. Saund. 


Jemy againft Norricc. 

Trinity Term, 22. Car. 2. Roll 1220 . 

A WRIT of error was brought of a judgment given in the 
^ common pleas, in an action upon a quantum meruit , for wares 
fold. 

First, One of them is unum par chirothecarum\ but it is not 
faid of what l'ort.— Twisden, JuJitce. It is good enough, how¬ 
ever ; fo it has been held de coriis , without faying bovinis , &c. de 
libr'ts , without faying what books they were. 

«• Lev. 303. S. C. 1. Vent. 105. Ante, 46. 294. 1. Lev. 301. Stiles, 360. 

374. Coiryns, 89. Mod. 87. 12. Mod. 308. 511, 


Secondly, 
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Secondly, Another is parcella flli: which, it was (aid, was .?*»?▼ 
uncertain, unicfs it had been made certain by an Anglici : for 
though it was agreed it had been good in an indebitutus a (Jumpfit^ J * ,K1 

yet ?n this cafe there mull be a certainty of the debt. Such a ge¬ 
neral word cannot be good, no more than in a trover.—T wisden, 
yu/lice . If an indebitatus affitmpjit {hould be brought for twenty 
pounds for wares fold, and no evidence (hould be given of an 
agreement for the certain price, I {hould dire< 5 t it to be found fpe- 
cially (a). But w parcella flli” feems to be as uncertain as w pairs 
of hangings (A).” 

The Court. It is doubtful } but, however, let the judgment 
be affirmed, niji y &c. 


(a) Ruflcll V, Colling, ante, 8. (A) Taylor v. Wills, ante, 46. 


* Fox with and Others againft Tremain. 

*Trinity Term, 21. Car. 2. Roll if 12 , 
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Cafe 40. 


pOR the plaintiff. The two parties, who are infants, may Several execu- 
well fue by attorney, as they do. The authorities are clear, j° rs or adn,l, “- 
Cottonv. IVeJlcott (a), Powellv. Onflow (A), Weldv. Rumney (c). U * 

We beg leave to mention elpecially what you Mr. Justice though tome of 


proteft not one word of it true they 'fVSJUL clVVUL. j iJUl UlC LtUC UJ and fl|# 

Bade v. Starkey (d), and elpecially the Countefs of Rutland's a uur droit ; 
Cafe (*?), is exprefs in our point, in the allcdgment of the cafe hutlf fucu cxe- 
of Bade v. Starkey , by Roile (f }■> there it; indeed a qiutre made, ™t° rs or ad, “»- 
becaufe an infant might by this means be amerced. But that rea- ' at ° rs . h r e 
ion is a miltake; for it appears by Dyer 383 Co. Lit. 1 27 * ail d mu fj defend by 
I. Roll. Abr. 214. that an infant lhall not be amerced (g). guardi.111. 

Moreton, JuJlice. I take the law to be, that where an in- ^ C ' ante ’ 47 * 
font fues with others en auter droits as here, he flia.ll fue by at- s. c. 2. Ktb. 
torney; for all of them together reprefent tne tellator I ground 537 - 625. 633. 
myfelf upon the authorities which have been cited, and the cafe of ^9*- *9*- 
Smith v. Smithy Telv. 130. Alfo it is for the infant’s advantage to s * c ’ * 

fue by attorney. But if he be a defendant, he may appear by guar- 44t) . 
dian. Ithink the parties may all join inthisfuit, though perhaps in the s. c. 2. Saund. 
cafe of Hatton v. Majkall ( h ) they could not: for in that cafe it * 1 * ^ cnt 

to*. S. C. 1. Lev. 299. Yelv. 130* Hob. 72. 1. Leon. 74. 5. Co. 29. 6 . Co. 67. 

x. Lev. x8x. Fitzg. 1, 2. contra . S. Mod. 25. 2. Srra. 784. 1076. x. Ld. Ray. 232. 600. 

a. Ld. Ray. 1449. 2. Saund. 212. 


(a) Cro. Jac. 420.441, Poph. X30. 
I. Roll. Rep. 380. 

(A) 1. Roll. Abr. z88.pl. 2. 

(O Styles, 3x8. 

(d) Cro. Eliz. 54Z. Godb. to6. 

(*) Cro. Elis. 378. Owen, 156. 
Moor, *66. 


(/) x. Roll. Abr. z 38 . 

(fr) See the argument at the bar for 
the defendant, port. 299. 

lb) 1. Keb. 750. 2. Saund. 2x2. 

Ray. 198. 1. Lev. m 1. 
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WilWtTIt 
A«iP OthikS 
ugainft 
Tbemain. 
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appeared that the wife only, who was plaintiff, was the executrix. 
So he concluded, that judgment ought to be given for the plain¬ 
tiffs. 

Rainsford, fujlice , accordant . This cafe is ftronger than 
where a Angle perfon is made executor or adminiftrator. For 
though Rolls in his Abridgement makes a queere of the cafe of 
Bade v. Starkey , yet in abridging the cafe of Holland v. Lee (a) t 
which is our cafe, he agrees clearly'with the Countefs of Rutland's 
Cafc s in Cra. Eliz. 377, that the infant, as well as the other ex¬ 
ecutors, fhall fueby attorney. The reafons obje&ed on the con¬ 
trary are. That an infant cannot make an attorney, and that he 
may be prejudiced hereby. I aniwer, That the executors of full 
age have influence upon the infants, and they are entrufted to 
order and manage the whole bufinefs ; and therefore the adminis¬ 
tration durante minore fhall not be granted: fo in this cafe, he 
ili all have privilege * to fue by attorney, becaufe he is accompa¬ 
nied with thofe which are of full age. I conclude, I have not 
heard of any authority againft my opinion j and how we can go 
over all the authorities cited for it, I do not know. 


Twisden contra. This is an a&ion upon the cafe. For that 
the defendant was indebted for damages clearly received to the tef- 
tatoi *s ufe ; and indeed I do not fee otherwife how it would lie. 
Two queftions have been made : First. Whether all the execu¬ 
tors may, or mu ft join ? I confefs I have heard nothing againft 
this, viz. but that they may join. But I cannot fo eafily as my 
brothers flubber over all the authorities cited, cfpecially the cafe 
of Hatton v. ATaJiall, which, I confefs, is a full authority for 
this, that they need not join. The cafe was thus: The teftator 
recovers a judgment, and dies, making his will thus : tc Alfo, I 
u devife the 1 endue of my eftate to my two daughters, and mv 
K wife, whom l make my executrix.” I confefs I cannot tell 
why, but thefpiritual court did judge them all, both the two daugh¬ 
ters as well as the wife, to be executrixes ; and therefore we the 
Judges mu ft take them to be fo. The .wife alone proves the will, 
with a refer vat a poicjlate to the daughters, when they fliould come 
in. But this makes nothing at all in this cafe; I think this is ac¬ 
cording to their ufuai form. The wife alone fues a feire facias 
upon this judgment, and therein fets forth this whole matter, viz* 
That there were two other executrixes, which were under feven- 
teen. See. It was adjudged for the plaintiff, and affirmed in a writ 
of error in the exchequer chamber, that the feire facias was well 
Ante, 79. brought by her alone. But firft, 1 cannot fee how a writ of error 

Hob. 72. fhould lie in that ' ll- in the exchequer chamber; for it is not a 

caull within 7 . KHz. c. 2 . What reafonis there for judgment ? 
A roafon rn: ; he triven, That before an executor comes to feven- 
teen, he is no executor. But I fay he is quoad ejfe , though not 


(a) t. Roll. Abr. aSS- pi. 4.; and Rep. 73. 30T. Bridg. 69. Moor 

fie S. C. under the title ot D.ircry v. 6 aj. Cto. iiliz. 77. 739. 

Jacifi’i, Palm. 14 ;. 224. 1. Roll. 

quoad 
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^ uoad executionem. A wife adminiffratrix under feventeen fiiall 
join with her hulband in an action ; and why (hall not the infants 
as well in our cafe ? The cafe of Smith v. Smith, Teh. 130# is 
exprcfs, that the infant muft join, and be named. It is clear, that 
no adminiftration durante minore /state can be committed in this 
cafe ; for all the executors make but one perfon, and therefore 
why may not all join ?—Secondly, Admitting they may join. 
Whether the infants may fue by attorney ? I hold, that in no cafe 
an infant fhall fue or be fued either in his own or outer droit , by 
attorney. * 1 here are but four ways by which any man can fue, 
in propria perfon a, by attorney , by guardian , and by prochein a my. 
An infant cannot fue in propria per fond : That was adjudged in 
Dawkes v. Peyton (a). It was an excellent cafe, and there were 
many notable points in it. Firjl, It was refolved. That a writ 
of error might be brought in this court, upon an error in fa<5t in 
the petty bag. Secondly , T hat the entry being general, <c ver.it 
fuch a one,” it lhall be intended to be in propria perfond . Thirdly , 
That it was error for the infant, in that cafe, to appear other- 
wife than by a guardian. Fourthly , That the error was not 
helped b.y the llatute of 'Jeofails. In a cafe between Colt v. Sher¬ 
wood , in Michaelmas Term 1640, an infant adminiftrator fued 
and appeared per gardianum ; and it appeared upon the record, 
that he was above feventeen years of age. I was of counfel in it, 
and we infilled it was error; but it was adjudged, that he ap¬ 
peared as he ought to appear; and that he ought not to appear 
by attorney. And the reafons given were; Firjl, Bccaufe an 
infant cannot make an attorney by reafon of his inability. 
Secondly , Becaufe by this means an infant might be amerced pro 
falfo clamore . For when he appears by attorney, non conjlat , un- 
ids it happen to be efpecially ft t forth, that he is an infant, and 
fo he is amerced at all adventures ; and to relieve himielf againifc 
this he has no remedy but by a writ of error. For error in fact 
cannot be afligned ore tenus. And if: were well worth the coft to 
bring a writ of error to take off an amercement. But it is laid. 
That the infants may appear by attorney in this cafe, becaufe they 
are coupled and joined in company with thole of full age. I think 
that makes no difference, for that reafon would make Inch appear¬ 
ance good, in cafe that they were all defendants. But it is agreed, 
that if an. infant be defendant with others who are of full age, he 
cannot appear by attorney. The reafon is the fame in both cafes. 
If an infant and two men of full age join in a feoffment, and make 
a letter of attorney, &c. this is not good, nor can in any fort take 
away the imbecility which the law makes in an infant. I conclude, 
I think the plaintiff's ought to join; but the infants ought to ap¬ 
pear by guardian. But fince my two brothers are of another mind, 
as to the laft point, there mult be judgment, that the defendant 
refpondeat oujlcr. 

Styles, 2 i?> i' Roll. Abr. 747* 

Note, 


FcxtriT* 

AND OTRUS 
agninft 

Tacma**. 
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. Saund. 212. 



* t a 99 1 

Foxwith 
AMO OtHEM 

H ai *J* 

Them ain. 


Ante, *97. 
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* Note,—Coleman argued for the defendant . His argument, 
which ought to have been inferted above, was to this effe&: 
First, Thefe five cannot join. Had there been but one execu¬ 
tor, and he under feventeen years, the adminiftrator durante mi¬ 
nor* estate ought to have brought the a£tion : $• Co. 29. a. But 
fince there are feveral executors, and fome of them of full age, 
there can be no adminiftration durante minors estate. Thofe of full 
age muft adminifter for themfelves, and the infants too. But the 
courfe is, that executors of full age prove the will, and the other, 
that is under age, fhall not come in till his age of feventeen years. 
But nowthequeftion is, Howthis a&ion fhould have been brought? 
I fay. According to the precedent of Hatton v. Mafkall, which 
was in the exchequer chamber, Michaelmas Term , 15. Car. 2. 
Roll 703. wherein the‘executor, who was of full age, brought 
the feirefacias , but fet forth, That there were other two execu¬ 
tors who were under age, and therefore they who were of full 
age pray judgment; and it was refolved, the feire facias was well 
brought: and they agreed, That the cafe in Yclv. 130. was good 
law ; becaufe in that cafe it was not fet forth fpecially in the decla¬ 
ration, that there was another executor under age. So that they 
refolved, That the executor of full age could not bring the a&icn 
without naming the others.— Secondly; However, the infants 
ought to fue by guardian; and where Rolls, and other books fay, 
that where fome are of age and fome under they may all fue by 
attorney, it is to be underltood of fuch as are indeed under twenty- 
one, but above feventeen. Refpondeas oujler . 

After this the fuit was compounded. 


EASTER 



EASTER TERM, 

The Twenty-Second of Charles the Second, .U7i om * I>i * 


I N 


The Court of Chancery. 


* [ 3 00 I 

« 

$ Charles Fry and Anne his Wife, agalnft George Porter. Cafe 14 

T HE case was, Montjoy Earl of Newport was feifed AMd iffuethree 
of an houfe called Newport-houfe, &c. in the county of fons antl tlir f e 
* Middlefex, and had three fons, who were then living; tldSfdauBhw* 
and two daughters, viz. Ifabcl married to The Earl of Banbury , had into B. 
with her father’s confent, who had iffue Anne, the plaintiff ; and The youngefl 
■Anne married to Mr, Porter , without her father’s confent, who dau E h , tcr had 
had iffue D, Both thefe daughters died. lflueC.— 

° devifes an eftatt 

The Earl of Ncivport made his will in this manner: <£ I give :,i 4 ® w!fo for 
and bequeath to my dear wife the Lady Anne , Count fs of New- j|! ■ ’ .Kuh tcfjT 
u po*t, all that my houfe called New port-hot ft, and all other my and the heirs of 
<l lands, &c, In the county of Middlefex, for her life. And alter her’body: pro- 
K her death, I give and bequeath the premifes to my grandchild v,(ied always, 

<c Anne Knollisf viz. the plaintiff, u and to the heirs of her 
u body: provided always, and upon condition, that (lie marry with the 
45 marry with the confent of my laid wire, and the Earl of War- confent of D. j 
<c wick, and the Earl of Manchcjhr, or of the major part of and in cafe me 
cc them. And in cafe (he marry without fucii confent, or happen “ a [ ry w ‘ tll0ut 
<c to die without iffue, then I give and bequeatii it to George Par- 'Jit hwt*{(? 

11 ter ,* viz. the defendant. fuc, then I he- 

.... , . . — . . queath the faid 

i he earl died. Anne the plaintiff married C.oarles the plaintiff, eibtc-toC/*_ 

(he being then about fourteen or fifteen years old, without the Thu i? a timlta* 
confent of either of the truftecs. /,0 *> and not a 

cvulitien ; and 

therefore if B. marry without the confcntof D. it is a determination of the eftatc-tail, and calls the 
polfclfion upon C. by way of immediate remainder, although B. had no notice of this limitation 
previous to her marriage.—S. C. ante, 86. S. C. i. Frcem. 31. S. C. j. Vent, 199. S. C. Ray. 

S.C. z. Lev. xt. S. C, z« K>eb. 756* 787*81/,. 067* S» t* 3. K.cb. 19. S. C. i. Eq. Abr. 
tit. S. C. 1. Ch. Caf. 138. S. C. 2. Oh. Rep. 26. Gilb. Eq. Rep. zS. 147. 188. 
>1. Mod. 48. 12. Mod. 182. 2. Vern. 333. 580. 721. Free. Chan. 565. Abr. Eq. 110.282. 
1. Peer. Wim. 284. 2. Peer. Wins. 419. (6z6). 6zS. Cafes Temp. Talb. 164. n*. 

Comyns, 726. 757. 3. Peer. Wms. 65. 238. Lord Neueroil’s Calc, in the Houfe of Lords, April, 
>737. Ambler, 256. 259. 

V©i. 1. 
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fur «r> hii And thereupon now a bill was preferred to be relieved againft: 
Wire this condition and forfeiture, becaufe flie had * no notice of this 

mgatnfi condition and limitation made to her, &c. To this the defendant 

o«Tta. had demurred, but that was over-ruled. Afterwards there were 

* L 3 QI J feveral depofitions, &c. made and teftified on each fide, the effect 

of which was this. 

On the plaintiffs part it was proved by feveral, that it was al¬ 
ways t H e e a r l’s intention, that the plai ntiff fhould have this eftate, 
and that they never heard of this purpofe, to put any condition upon 
her; and believed that he did not intend to give away the inheri¬ 
tance from her; but that this claufe in the will was only in terro - 
rem, and cautionary, to make her the more obfequious to her grand¬ 
mother. The two earls fwore, that they had no notice of this 
claufe in the will; but if they had, they think it poffible fuch rea- 
fon might have been offered, as might have induced them to give 
their contents to the marriage ; and that now they do confent to f 
and approve of the fame. Some proof was made, that the Countefs of 
Newport had fome defignthatthe plai ntiff fhould nothave this eftate, 
but that the defendant fhould have it. But at laft even (he (viz. 
the countefs) was reconciled, and did declare, that (he forgave the 
plaintiff’s marriage, and that fhe fhewed great affection to a child 
which the plaintiffhad; and dire&ed, that when fhe was dead, the 
plaintiff and her child fhould be let into the pofleffion of the pre- 
mifes, and fhould enjoy them, &c. It was proved alfo, that when 
there had been a treaty concerning the marriage between my Lord 
Morpeth and the plaintiff, and the plaintiff would not marry him, 
her grandmother (aid, 44 fhe fhould marry whom fhe would, fhe 
44 would take no further care about her.” (The countefs was dead 
at the time of this fuit). It was proved, that Mr. Fry was of a 
good family, and that the defendant had five thoufand pounds ap¬ 
pointed and provided for him by his grandfather, by the fame will. 

On the defendant’s part, it was fworn by the faid late Countefs of 
Nttvpcrty viz. inanawfwer made formerly to a bill brought againft 
her by the now defendant for preferving of teftimony (which was 
ordered to be read), that the marriage was private, and without 
her confent and approbation, and that fhe did not conceive it to be 
a fit and proportionable marriage, he being a younger brother, and 
having no cftatc. 'The like was fworn by the Earl of Portland \ 
the faid countcfs’s then hufband, and that it appeared fire leaped over 

* 1302 ] a wall (by means of a wheel-barrow fet up againft it) to go * to be 

married ; and that as foon as the truftces did know of the marriage 
thev did difavow and diflike it, and lb declared themfelves feveral 
times, and faid, That had they had any hint of it, they would have 
prevented it. Others fwore that the Earl of Portland declared, 
upon the day of her going away, 44 that he never confented 
44 thereto;” and that the countefs defired then, that he would not 
do any thing like it; and that the Earl of Warwick faid, he would 
have loft one of his arms rather than have confented to the faid 
marriage 

On 
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On hearing of this caufe before the matter of the rolls, viz. Sir **\J* r tt * I# 
Harbottle GRiMSTONE,.B<7rf. the plaintiff obtained a decretal againfl 
order, (viz.) That Anne, the plaintiff, and her heirs (hould hold PoItxs. 
the premifes quietly againtt the defendant and his heirs, and that 
there (hould be an injunction perpetual againtt; the defendant, and 
all claiming under him. 

And now there was an appeal thereupon, and re-hearing before 
Sir Orlando Bridgman, Knt. then lord-keeper, affitted by 
the two lord chief juft ices, and the chief baron, before whom it was 
argued thus: 

Maynard, Serjeant. The plaintiff ought not to have relief in 
this cafe. The plaintiff’s mother had a fufficient provifion by the 
Earl of Newport's care ; and therefore there is lefs reafon that this 
eftate (hould be added to the daughter. The noble lords the 
truftees, when the thing was frelh, did difapprove the marriage, 
however they may confent thereunto now. The devife was to 
the plaintiff, but in tail, and afterwards to the defendant. We dif- 
pdrage not Mr. Fry in blood, nor family; but people do not mar¬ 
ry for that only, but for recompence and like fortune. There was 
a public fame or report (it is to be prefumed) of this will in the 
houfe ; and were there not, yet it was againtt her duty, and againtt 
nature, that (he (hould decline afking her grandmother’s confent; 
and Mr. Fry , in honour and eonfcience, ought to have afked it: 
and therefore this practice ought not to receive the leaft encou¬ 
ragement ill equity. 11 is true, when there was a demurrer, it was 
over-ruled, becaufe the bill prayed to be relieved againtt a for¬ 
feiture, for which there might be good caufe in equity. But now 
it does not appear there is any in the cafe. The * eftate is now * f. oqo 1 
in the defendant, and that not by any a£t of his own, but by the L 5 J J 
devifor and the plaintiff. 'This is a limitation , not a condition ; 
for my Lord Newport had fons : it is fomewhat of the fame efleCt 
with a condition , though it is not fo. We have a title by the will 
of the dead, and the act of the other party without fraud, or 
other aCl of us; and therefore it ought net to be defeated. I take 
a difference between a devife of land and money ; for land is not 
originally devifeablc, though money is. By the civil Jaw and Note tht* 
amongft civil lawyers, it has been made a quettion. Whether dutinftion. 
there (hall be relief againtt fuch a limitation in a devife ? But be 
that how it will, chattels are fmall things, but a freehold fettled 
ought not to be devefted thus: no man can make a limitation in 
his will better and ftronger to difappoint his devife, conditionally, 
than this is made. If my Lord Newport had been alive, would 
he have liked fuch a practice upon his grand-daughter as want 
of notice ? In Organ's Cafe (a), and Sir Julius Cafar's Cafe (b) y 
there was a grant to an infant on condition to pay ten (billings, 
and no* 1 notice given thereof before it was payable j yet becaufe 

(«) Organ v. Gardiner, I. Eq. Abr. 8z. I. Chan. Caf. *31. 

(i) Catty v. Cater, Toth. Sz. 
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Fit and an nobody was bound to give notice, it was adjudged again ft thd 
Wl f^ infant. 

p**tsk. Sir Heneage Finch, Solicitor General. TThewitneffes who 
fwear that the earl faid, tc he would give the eftate to her,’* prove 
nothing to the purpofe} for he did fo but upon a condition, that they 
did not hear. The after confent of the earl, or the countefs, 
ought not to make it good; which confent at laft perhaps was 
extorted by importunity or companion, for at firft they dis¬ 
proved of the marriage. Marrying without confent, and dying 
without ifliie, are coupled in the feme line, and the eftate fhau 
as effectually pafs over to the defendant upon the one limitation 
as the other. For fuch confent is matter ex pojl fatto^ andfuf- 
picioufly to be fcanned; for we ought in this cafe by law to pro¬ 
ceed ftri&ly, and not derogate from my Lord Newport's intent, 
which plainly appears by the letter of his will, that his grand¬ 
child fhould afk confent of fuch he had thereby appointed to * 
confent before her marriage were folemnized, the actual folem- 
nization of which was an act fo permanent, that it would admit 
of no alteration or diffolution; an a<Sl of fuch force and efficacy, 

- i tending clearly and immediately to the ruin of their right and 
L 3°4 J title to the eftate in quell ion, and * rendering it wholly incapable 
of reviver by any other means than what the common and civil 
laws of this realm do permit. The poft confent therefore will 
not avail the plaintiffs in this court: otherwife the defendant 
claiming by this limitation Ihould have indeed advantage, but 
fuch as is inconftderable, being liable to alteration by the plea- 
fure of this court: and for a ftri£fc obfervation of the teftator’s 
words, the fame ought to be in equity as well as at law. What 
great refpect the old" heathens paid to the wills of deceafed per- 
ibns may appear in tlieie following verfes: 

1C S-d '/m jervandafides, fuprema voluntas , 

“ Shtocl mandat^ ficriqiie jubet , parere necejj'e ejl ” 

The countefs laying, likely in paffion, that “ Ihe might marry 
44 whom fne would, &c.” did not amount to a dormant warrant 
to her to marry without confent. I am upon conjecture ftill, 
that the plaintiffs will infill upon thefe particulars, for it looks as 
if they would, becaufe they read them. Doubtlefs the primary in¬ 
tention of the claufe was in terrorem \ but the fecondary was. 
that if (he offended, Ihe fhould undergo the penalty. His inten¬ 
tion is to be gathered out of the words only, and whatever the' 
Cio. Car. 476. % the Earl intended, does not prefs the queilion. Our freehold 
is fettled in us by virtue of an a& of parliament. I lay it dowi 
for a foundation, that a father may fettle his eftate fo as that th< 
iffue fhall be deprived ot it for difobedience, and not be reliev 
able in equity: and now it is not poffible, that any counfel coul 
advife a man to do it ftronger than it is done in this cafe j an 
fhall a child break thefe bonds, and look difobedience in the fac 
Foil. 694. 699. l lc re l If r. had been only provided, that fhe fhould marry wit 

tb 
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ihe confent, &c. and no further, it might have been (omewhat; F*r ak» m 
^ but fince he goes on, and makes a limitation over, See. he be- w, « 
comes his own chancellor, and upon this difference are all the 
precedents, and even thof'e of deviling portions, 'viz. deviling 
them over or not, as I have underftood. Infancy can be no ex^ 
cufe in cafe of the breach of a condition of an eftate in which the 
infant is a purchafor : fo that nothing rolls now in this c. fc but 
the point of notice. And why fhould not the infant be bound to 
take notice in this cafe, as he is to take notice in cafe of a re- * r 
mainder wherein he is a purchafor ? But if notice * be neceflary, L 3°5 J 
it is not to be tried here now. If we had brought an ejeClmein, 
and (fuppofing notice had been neceflary) we had failed in the 
proof thereof, fhould we have been barred forever, as by this per¬ 
petual injunction we fliould be ? And (hall it be done now with¬ 
out proof? If we are not bound to prove notice at law, much 
Jcfsare we bound to prove it here. This call* is epidemical, and 
concerns all the parents of England that have or (hall have chil¬ 
dren, that the obligations which they lay upon their children may 
not be cancelled wholly, and this court (under colour of equity) 
protect them in it, and be a city of refuge for relief of fuch, the 
fouhiefs of whofe aClions deny them a fanCtuary, 

Pecke. If infancy would excufe, fuch a claufo would fignify 
nothing ; for molt perfons, efpecially of that fex, marry before 
full age. The lords give no reafon why they changed their opi¬ 
nions. 


Fountain, Serjeant. The cafe of Teherton v. Telverton (a) 
is a precedent in the point for us, and Shipdam's Cafe (Z>) is much 
like it; this being of a devife of land, and that of money'; which 
if it were paid, the land was to go over. The grand objection 
is. That here is an ellate veiled by a fettlcment, which is not to 
be avoided or defeated. But I doubt whether a man can lay fuch 
si reftraint, that there fliall not be relief in any cafe of emergency 
and contingency. It is a part of the fundamental juftice of the 
nation, that men fhould not make limitations wholly unalterable ; 
as by the common law men cannot make a fee unalienable. You 
give relief every day where there are exprefs claufes, that there 
ihall be no relief in law or equity; where a thing is appointed to 
be, &c. without relief in law or equity, you relieve againft them, 
and loolc upon them to be void. In our cafe, fuppofe lhe had mar¬ 
ried a great lord, or fuppofe a perlon had brought notice of the 
trqflees confent. Would you not have given relief? But fecondly, 
I deny the affumption. I his cafe is not fo. I agree it had^been 
well done if they had afkcd m y Lady Newport's confent. But is 
there a word in the will, that ii the plaintiff did not, he Ihould 
have no relief in equity ? The eftate was deviled to my Lady 
Newport during her life (lb that the plaintiff could not be in poi- 


Sce 3. Leon. 


37 - 


(«) 2. Roll. Abr, 79. 790. Noy, 19. Moor. 342. 37 S- Cro * Eliz< 

(6) l. Sid. 35. 
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F«y and hi* feflion), and fhc might have lived till the plaintiff was twenty-one 
Wife years old. Could not my Lady Newport have (aid, “ Have a care 
agamfl u how you marry, * for you forfeit the eftate, if you marry with- 

0BTt *■ u out the confent of two of us three ?” All ingredients and cir- 

■ L 3°® J cumftances muft be taken in a matter of equity. It is an argu¬ 
ment to fay, He has no eftate, therefore take away his wife’s eftate, 
then there will be nothing to maintain her. It is agreed, That if 
the approbation had been precedent, it had been well. Now (he 
had no notice, before the marriage, that it was neceffary, and when 
Ihe had that notice, (he got the approbation; and that, though fubfe- 
quent, is good enough, becaufe it was afked (and gotten) asfoon 
as (lie had notice that fhc ought to have it. The will is hereby 
fufficiently obferved, for the intent of the will was. That {he 
fhould have fuch a hufband as thofe perfons fhould approve, and 
this marriage is fo approved. I rely upon this matter, but efpe- 
cially upon the word of notice. 

Ellis, Serjeant. There was a cafe of a provifo not to marry, 
but with the confent of certain perfons firft had in writing. Con¬ 
fent was had, but not in writing, and yet you ruled it good. Had 
this been a condition in law (as it is in fact), the law would have 
helped her. If the eftate had been in her, there might have been 
forne reafon that {he fhould have taken notice how it came to 
her j and of the limitation, &c. Had the earl been alive and con- 
fented to the marriage after it was folemnizcd, he would have 
continued his aftedtion, and the plaintiffs have had the eftate ftill. 
W hy now, the confent of the lords and countefs is as much as his 
confent: he had transferred his confent to them. This is a rati- 
hub/ tic, you cannot have a cafe of more circumftances of equity: 
First, An infant. Secondly, No notice. Thirdly, Con¬ 
fent after. Fourthly, Their declaration that they thought my 
Lord meant it in ierrorem , ts'e. What if two of the truftees had 
died, fhould ilie never have married ? Surely you would have re¬ 
lieved her. 


Baldwin, Serjeant. Here is as full a confent to the mar¬ 
riage, as could well be in this cafe. For iince the plaintiff had 
no notice of the neceftity of the earl’s confent before the mar¬ 
riage,- it had been the ftrangeft and unexpedtedeft thing in the 
world, that: fne could have gone about to have alked it. 'I'he 
heir could not have taken notice of fuch a forfeiture; 'and why 
Jhould a man that is named by way of remainder ? In cafe of a 
_ perfonal legacy, this were a void provifo by the civil law; for I 
L 3°7 J have informed myfelf of it. * It is a maxim with them, “ Matri - 
u nanium cjje liberum .” This amounts to as much as the condi¬ 
tion, that me perfon fhould net marry at all. For when it is in 
the truftees power, they may propole the unagrccableft perfon in 
the world ; it is a moft unreafonabic power, and not to be favour- 
v. Chan. Cafes, e d. Sir Thomas Crimes fettled his land fe, that his fon fliould 
pay portions ; and if he did net, he demifed the lands over; and 
it was adjudged relievable. If I limit, That my daughter {hall 

marry 
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marry with the confcnt of two, &c. if each of them haveadefign F*r and xzl 
for a different friend, if you will not relieve, {he can never marry. Wi*-* 

Is it not more probable. That if the earl had lived he would ra¬ 
ther have given her a maintenance, than have concluded her under 
perpetual misfortune and difherifon ? 


a% titiji 

POXTIR. 


Kelynge, Chief JuJlice . I do not fee how an averment or 
proof can be received to make out a man’s intention againft the 
words of the will. In Vernon's Cafe (<7 ), though it were a cafe of Co. 4. 
as much equity as could be, it was denied to be received; and lb 5 Co. 68. 
in my Lord Cheney's Cafe (h). Here was a cafe of Sir Thomas Plow. 345. 
Hatton (c)i fomewhat like this cafe, wherein no relief could be had. 


Vaughan, Chief fujiicc. I wonder to hear of citing of pre¬ 
cedents in matter of equity. For if there be equity in a cafe, that 
equity is an univcrlal truth, and there can be no precedent in it. 

So that in any precedent that can be produced, if it be the fame Co* Lit. t *6. 
with this cafe, the rcafon and equity is the fame in itfelf. And if 
the precedent be not the fame cafe with this, it is not to be cited, 

Being not to that purpofe. 


Bridgman, Lord Keeper. Certainly precedents arc very nc- 
celfary and ufeful to us, for in them we may find the reafons of the 
equity to guide us; and befides, the authority of thole who made 
them is much to be regarded. Wefliall luppofe they did it upon 
great confideration, and weighing of the matter ; and it would be 
very ftrange, and very ill, if we thould dilluib and fet alide what 
has been the courle for a long feries of time and ages. 


Thereupon it was ordered, that they fhould he attended with 
precedents, and then, they faid, they would give their opinions. 

% Three weeks after, they came into chancery again, and deli- * |* ^08 
vered their opinions ferialim, in this manner, viz.. 

Half, Chief Baron. The general queftion is. Whether this 
decree fliall pals ? 1 fhall divide what I have to fay into thefe three 
queftions or particulars : First, I ir.a'l confider. Whether this be 
a good condition or limitation , or conditional limitation ? for fo I 
had rather call it; it being a condition to determine the eftate of 
the plaintiff, and a limitation to let in the defendant. I think it is 
good both in law and equity; and my reafons are, firft, becaufc it is 
a collateral condition to the land, and not againft the nature of the 
eftate, and file is not thereby bound from marriage. 

Secondly, It obliged her to no more than her duty: flie had 
no mother, and in cafe of marriage (lie ought to make application 
toller grandmother, who was m loco parentis ; and lince the eftate 
moved from the grandfather, the was millrefs of the dilpolitiou and 
manner of it. It is true, by the civil ecclefiaftical law, l egularly 
fuch a condition were void ; and therefore, it the queftion were 


( *)4 fo. T. Bendl. 210. 3. Leon. (c) Katttn v. Gray, x. Eq. Abr. it. 
*R. Djr'.-r, 317. 2. Chan. Cafes, 164. 

(t) 5. Co. 68. Moor, 717. . 
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Fur and his ofa legacy, there might be a great deal of renfon to queftion the vs* 
Wirt ftdity of it, becaufe in thofe courts wherein legacies are properly 
Fuhandled, it would have been void. But this is a calc of land (de~. * 
vife). Indeed, it is agreed, that this vs. a good condition, and not 
to be avoided in itfelf. 

Thirdly, This being a good condition and limitation over, 
the queftion is. Whether there be relief againft it in equity, ad¬ 
mitting it were a wilful breach ? I think there ought not to be any, 

I differ from the reafons prefled at the bar ; as first. That it was a 
devife by will, by virtue of the ftatute, &c. But that doth not flick 
with me j for if there may not be a relief againft a breach of a, 
condition in a will, there would be a great fhattcr and confufion 
in men’s eflates, and feme of thofe fettled by great advice, and there 
have been precedents of relief in fuch cafes : Fitz. v. Seymour («), 
and Salmon *z>. Bernard (b). Secondly, It has been urged, there 
could be no relief, becaufe there is a limitation over. But that I 
(ball not go upon neither. There have been many reliefs in fuch 
cafes: I will decline the latitude of the objection, for that would go a 
great deal further than we are aware. But yet I think there ought 
_ to be no relief in this cafe. It is not like the cafe of payment 

* L 3°9 J * of money, becaufe there the party may be anfwcred his debt 
with damages at another day ; and to may be fully fatisficd of all 
that is intended him. But here my first reason is, That it is 
a condition to contain the parly in that due obedience which law 
and nature require. Secondly, It is a voluntary fcttlcment 
to the grand-daughter in tail, and the remainder over is fo too, 
and both thefe parties are in a.quail gradu to the devifor ; and 
therefore they being both in a parity, it would be hard to take 
the eftate from him to whom and in whofe fcale the law hath 
thrown the advantage. Thirdly, It appears by the body of the 
will, that the carl did as really intend it Ihould go over, if fhe 
married without confent, as if fhe died without Blue; for they 
are both in the fame claufe. There may be as much reafon to 
turn it into a fee-fimple, in cafe fhchad died without iflue, as in 
this cafe i for fo I doubt the penning of this decretal order docs. 
And Fourthly, I reft upon this. It is a cafe without a pre¬ 
cedent. I remember after that Lcniyett’s Cafe (c) had been ad¬ 
judged, that in the fixth of Charles the Firjl there was a cafe, 
I fuppofe Saunders v. Cornijh (d), of a limitation in tail and a de- 
Vife over, and it was adjudged void $ and the Judges laid, “ So 
far it is gone, and we will go no further, becaufe we do not 
for'yMis and*fo ^ now where it will reft.” I know there is no intrinfical difference 
was adjudged in cafes by precedents, but there is a great difference in a cafe 
wherein a-man is to make, and where a man fees (and is to fol¬ 
low) a precedent: in the one cafe a man is more ftriiStly bound up, 
but in the other he may take a greater liberty and latitude. For 
if a man be indoubt, in tequilibrio , concerning a cafe. Whether it 
be equitable or nor in prudence he will determine according as 
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the precedents have been, efpecially if they have been made by 
.men of good authority for learning, See. and have been continued 
and purfued. Here muft be fome boundary, or we fhall go we 
know not whither. It were hard a court of equity fliould do that 
which is not fit to be done in any court below a parliament. The 
precedents do not come home to the cafe. Moil of them arc itt 
cafe of money legacies ; and in fomc of thofe cafes we may give 
allowance in refpc£l of the law of another forum to which they 
belong. But this is in cafe of land only(tf). Indeed he is no 
authority ; but there is a very good exemplification of this matter. 

* Ifhallconfider theallavs and circumftances which arc obferved, 
and offer to qualify this cafe and induce relief.— First, It is faid, 
that this claufc was only in and fome witnefies have been 

examined to prove it: but 1 am not utisfied how collateral aver¬ 
ments can be admitted in this cate; for then, [Jovv can there be 
any certainty? A vii.l will be anything, everything, nothing. 
The ffatute appointed the will ihouM be in writing, to make a 
certainty ; and f’naii we admit collateral averments and proofs, 
and make it utterly uncertain ?— Secondly, It is faid in this cafe, 
the effect of-he p^o-vifo lias been obtained ; for the truflees have 
now declared their oonlent. J muft lay, it is not full, for they do 
not fay they would .have con fan ted ; but that pofiibly Inch ivafons 
might have bean orf .red as day ihould have done it; and poilibiy, 
I fay, not. Tney, like good men, nave only declined the fhewing 
an ineffectual contradicting of a thing which is done, and cannot 
now be recalled, undone, or altered. Bciides if there had La.eii 
but a circumfiantial variation, the content afterwards might .have 
been fome what ; but here it is in t ie very fubilance. in the cafe 
before cited at the bar by Mr. Skrjeant Ellis, where the 
content was to be had in •tu/<bV r , and it was had only by pmol y 
there was great equity that it thou id he relieved, becaufi it was 
only a. provident circumRanee, and wifdom of the devilor, v/ss. 
for the more firm obliging the party to akk confenc, which the 
’devifor confidered might be pretended to be had by flight words, 
in ordinary and not folenm communication, or el fa in paflion and 
heat {'as in this cafe, when the plaintiff would not confent to the 
approved marriage with the Lord jvlorpctb , the countcfs faid, 
« the might marry where fhc would which words imported a 
ncglc£l bfcare for the future over the plaintiff*, becaufe fhe would 
not be ruled by the countcfs in accepting the tender of fo com¬ 
mendable a marriage) j as alfo for the benefit of the devifee (in 
the cafe aforefaid), that in cafe the devifee did marry witli the 
confent of the truftcc,he might not after (through prejudice, &c.) 
avoid it by denial of fuch confent, and fo defeat or perplex the 
devifee for want of oroof of fuch his content.— Thirdly, It is 
faid tile party is an infant. Why, ail infant is bound by a condi¬ 
tion in fail,'by law. It is true, we arc now in equity ; but in 

(.1) 4. Co. 12. 
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equity, fince this refers to an aft * which fhe, though an infant, 
is capable of doing, viz. to marry; it were unreafonable that £he 
fhould be able to do the act, and not be obliged by equity to ob- ' 
ferve the conditions and terms which concern and relate to that aft: 
fo that it is all one, as if flie had been of full age. The ftatute of 
Merton , cap. 5. provides, That ufury fhall not run againft infants; 
and yet the fame ftatute cap. 6. appoints, That if an infant marry 
without the licence of his lord, &c. he fhall forfeit double the value 
of his marriage: and it is reafonable, becaufc marriage is an aft 
which he may do bylaw while he is under age. 


Notice. 

Vide ante, 86, 
87, &c. 300, 
301, Sec. 
yoft. 311. 


As to the point of notice: First, Whether notice be requi- 
fite or no, in point of law, I will not determine. But I muft 
needs fay, that it muft be referred to law. But, Secondly, If 
it be not requifite in law, how for a court of equity might relieve 
for want of it, I will not now take upon me to determine. I will 
not trench upon matters gratis , of which I know not what will 
be the confequence. But I conceive in this cafe, the faft is not 
yet fettled, whether there were notice or not; and it were a hard ' 
matter, that becaufe no notice is here proved, it fhould be taken 
for granted there was none. For here are lev oral circumftances 
that feem to fhew there might be notice: and a public voice in 
the houfe, or an accidental intimation, &c. may poflibly be fuf- 
ficicnt notice. I fhall therefore leave it as a fit thing to be tried ; 
and till that, the cafe in my underftanding is not ripe ; and there¬ 
fore I will add no more. I think this decree ought to be altered 
if not fet afidc. But as this cafe is, there ought to be no relief. 


Vaughan, Chief ’JuJiice. I fhall conclude as my lord chief 
baron did, That as this cafe is, there ought to be no relief. I 
will iingle out this cafe from feveral things not material to it, as 
my lord chief baron did, &c. I think, if land be devifed on con¬ 
dition to pay legacies, and that the devifee has paid almoft all, and 
fails in one, or lb, there may be good caufe of relief, becaufe he 
has paid much, and is fomewhat in the nature of a purchafor. 
This is not like a legacy; this is upon the ftatute, where it is 
* L 312 3 fold, “ a man may devife at * his will and pleafure,’* i. e. abfolute- 
ly, upon condition, upon limitation, or any way that the law 
warrants. Suppofe there had been a fpecial aft of parliament dif- 
poiing as the earl has done, in this cafe could there be any colour 
in equity to alter or vary this law ? And here it is equally as 
concluding as that, fince the ftatute gives a man power’to difpofe 
as exprefsiy ; and other wife equity would alter and difpofe of all 
property, and all things that came in queftion. But let notice or 
confent, He. be requilite, or not, it is triable at law. But I ftand 
upon this, that there ought to be no relief in equity. It was in- 
lilted, that her grandmother gave a kind of confent: but 1 take 
that for nothing ; for though the grandmother would not have of¬ 
fered or propoleda marriage, yet file ought not to marry without 
her content. Nor is the lord’s po/i confent any thing j for con¬ 
tent cannot be had for things which cannot be other wife; as a man 

cannot 
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cannot be (aid to content to his feature, or the colour of his hair, 

c * A. man may know of what opinion he is, or was ; but it is 
impoffible for a man to know of what opinion he would have been 
in the circumftances of an adtion which he never tried. I con¬ 
clude, the plaintiffs ought not to have relief in equity. But if 
any matter in law will help them, they are not excluded from it. 

Kelynge, Chief fujlice. I think there ought to be no relief 
in this cafe. I have confidered it as well as I can, and l think no¬ 
thing is more fit to be obferved than chief cuftomary rules for 
children; they are very good reftraints for children, and ought to 
be made good here, to encourage obedience, and difeourage thofe 
who would make a prey of them; and if there were not hope for 
men to haften their fortunes by this means, there would he few 
adventures of this nature. I have looked upon the precedents, 
&c. and I find they come not to this cafe, except only one, and 
that is but feven years old ; and the others are for money, for 
which there is rcafon, becaufc the party may be fubftantially reliev- 
~ed andfatisfied otherways. If there nad been no limitation over, 
there may be fome realon why it may be intended, that it is only 
in.tcrnoran. I do not think all cafes upon wills are irremediable 
here (becaufc of the ftatutc). If the breach of the condition 
be in a circumftancc only, as in the cafe wheie the confcnt 
was given, but not in writing, as it ought, it may be relieved; 
for tiiat was a caution to the confentor, that he fhould not 
* give confcnt before Grangers, and truft to the fwearing of a parol 
confent. I never yet faw any devife obliging to have any fuch 
confent after the party’s age of twenty -one years, fo that there is no 
great hardfhip in it. And if there fhould be any ill defign in thofe 
who have the truft and power to confent in withholding their con¬ 
fent, it might be relieved here, i think none would make a de¬ 
cree, that if {he died without ifTuc, the defendant ihould have it; 
and this is the fame: but equity can never go againft the fubftan- 
tial part of a conveyance or will, but that muft be governed by the 
party’s agreement or appointment. Equity ought to arife upon 
fome collateral or accidental emergent. It is not in terrorem in¬ 
deed without a penalty. There can be no collateral averment. 
Being an infant is nothing: for this is only a provifion while fhe 
is an infant. Befides, the cafe of the forfeiture of the double value 
is a very good inftance for the notice. If {lie had notice of this 
will, yet.they that came to fteal her knew it not: for they did not 
come to take a fhorn fheep, and therefore no relief is deferved by 
the plaintiff. In honefty and confidence thofe bonds ought to be 
kept ftridf. I confefs, I would not have the plaintiff* tempted to a 
further fuit j but indeed in faying tiiat I go further than I need. 

Bridgman, Lord Keeper. If I were of another opinion, yet 
I would be bound by my lords; for I did not fend for them, not 
to be bound by them : but I was of their opinion from the begin¬ 
ning ; and I am glad now tiiat we are delivered from a common 
error, and that men may make fuch provi lions as may bind their 
children. But to j uftify the degree a little : F irst, Here arc five 

thoufand 
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jr*T and rtr thoufand pounds appointed to George Porter ; fo that ample 
Wife provifion was made him, and it may the rather be intended that 

*g*,*fi t jjj s e p., j e was wholly deli gned for the phi 11 tiff.— Secondly, Here ' 

°* T * a * yn s a j oji confent, and thofe perfons were in loco parentum. Now 

if t he earl had, as poffibly he might have, thus pardoned and been 
reconciled to the marriage, he would probably have given the 

plaintiff the eftate, and that is a reafon to induce us to the fame ; 

for I think it clca;, that an eftate by a£l of parliament is liable to 
the fame relief, regulation, &c. as any other eftate. An eftatc- 
tail, though that be by ftatute, yet is liable to be cutoff, &c. If 
there had been a time limited, then there had been more reafon to 
* T 3 1 4 1 kind ^ er U P to k avc confent. * But there ought to be a reftraint 
L put in thefe cafes. That of the double forfeiture was truly and well 

Ante,86. 300, 0 »,f ervec j. w here nobody is bound to give notice, it is to be taken 

Lev ,, by the party ; but befules, fhe is not heir; for that might have 

altar.st. 106. made a great difference. This I thought not to fay. Upon the 
’** whole I am ©f opinion with my lords, and I am glad I have their 

s. Jones, 179. afliftance. Let the bill be dilmifled. 

Cart. 170. 

|Idf. Lutw. 56. IJ 4 - * 35 * 1 59 * * 49 > * 5 °* 

See the cafe of Scott *. Tyler, condition 5 and that upon her mani:ige 
*. Brown’s Chan. Cafes, page 431. without fuch confent it lhall go to tho 
and the cafes there cited, where it was mother under a gift of a general it/idue. 
determined, upon Cull argument, that See alfo Ambler's Rep, 256. 259. 

« tonditlcn annexed to a legacy, “ that Comyns Rep. 748. 2. Vem. 37a, 

*' the Irg.,tt’e fhall not marry without 1. Brown, C. C. 303. 

(t the cement of her mother,” is a valid 
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A. 

ABATEMENT. 

1. TF a plaintiff die between the day of 
JL nifi prius and the day in bank, the 
aCtion lliall abate, Smith v. hljh, 4 

2. But, by 17. Car. 2. c. 8, this (hall 

not be alledged for error ; and by S. 
and 9. Will. 3.C. n.if the aCtion be 
fuch as furvives , it (hall not abate by 
reafon of the death of cither of the par¬ 
ties, ibid . 5. not is 

3. A plea in abatement cannot be plead¬ 
ed after an imparlance, 14 

4. Coverture muft be pleaded in abate¬ 
ment and not in bar, Milner v. Milnes , 

8 . notis 

If a tenant in common fue alone, 
co-tenancy may be pleaded in abatement, 
Blackborougb v. Greaves, 102 

6 . A plea in abatement is good, although 
it contain matter ia bar , Major v. 
JKrd, 214 


7. Ken-tenure, when pleaded to “ the te¬ 
nancy,” is a plea in abatement , 230 

8. The death of the plaintiff, in an aCtion 
of ejeChnent, ihall not abdle the action, 

252 

ACCORD. 

i. Payment of part, and a promife to pay 
the remainder of a debt, cannot be 
pleaded as an accord and fatisfaftion , 
Cock v. llcnychurch, 69 

ACCOUNT. 

1. The court, on the prayer of a de¬ 

fendant, may give further day fof 
giving in an account before Auditors, 
Williams v. Lee , 42 

2. The difference between a plea in bar* 

and a plea before auditors, 6 $ 

See Allion of Account. 

ACTION 
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ACTION OF ASSUMPSIT. 

See AlTumpfit. 

ACTION FOR WORDS. 

1. To fay of a watchmaker that <f he is a 
bungler, and cannot make a good piece 
of work,” is not adtionable, Redman v. 
Pyne, 19 

а. An adlion will not lie in the fuperior 

courts for calling a woman a whore ; 
but the party may be proceeded againft 
in the fpiritual court, Wat ley <v. Lid - 
dale , 19 

3. To fay of a jullice of the peace that 

** he is forfworn, and not fit to be a 
juiiice, or to fit upon the bench,” is 
adlionable, Kirle <v. Of goody 23 

4. To fay " you arc a pimp and a bawd, 

and fetch young gentlewomen to young 
gentlemen,” is actionable without fpe- 
cial damage. Get veil <v. Berked, 3 z 

5. To fay of a corporation, “ when¬ 
ever a burgefs of it puts on his gown, 
Satan enters into him,” is adlionable ; 
or an indictment will lie, for it is dan¬ 
der on government, Rex v. Baker, 35 

б . An adlion lies on the fiat. 2. Rich. 2. 
c. 5. for faying of a peer of the realm 
that “ he is an unworthy perfon, and 
does things contrary to law and rca- 
fon,” LotdTownj'end v. Dr. Hughes , 233 

7* To fay of an attorney “ he cannot read 
a declaration,” is actionable, without 
Hating a i'pecial damage, Jones v. 
Powell, 272 

ACTION ON TIIE CASE. 

I. An adlion on the cafe lies for mali- 
cioully holding another to i'pecial bail. 
Daw -v. S wayne, 4 

St. An adlion on the cafe lies for outlaw, 
ing a man in another county where he 
is not known, ibid. 4 

3. An adlion on the cafe will not lie for 

building a wall, bv reafon of which the 
plaintilPs profpeS was dellroyed, 
Knowles v. Richarcfn, 5 ~ 

4. An adlion on the cafe will not lie 

againil a iheriit for returning cepi cor- 
fUSy &c. when he had let the party to 
bail under 23. Hen. 6. c. 10. Parker 
v. Welly, 33. 57 


W* Jl I Ul 


- 




5. An adlion on the cafe will not lie for 
printing a petition to parliament, for „ 
the ufe of the members of the com¬ 
mittee to whom it is referred. Lake v. 

Merr y» 58 ,59 

6. An adlion on the cafe will lie for 
credting a market to the injury cf the 
plaintilPs market, although the two 
markets were held on different days, 

2 ard v. Ford, ftp 

7* An adlion on the cafe lies againft the 
mafter of a (hip to recover the value 
of goods which he hath received upon 
freight, on their being ftolen by open 
force and violence from on board the 
flnp, while lying in the River Thames, 
Mors >. S/uce, 

8. An adlion on the cafe will not lie^ 
® gain ft a magiftrate for any adt done 
by him as a judge, Bujhel's Cafe, 119 

9. If, on a capias to the county palatine 

of Lancafter, the chancellor diredl his 
precept to th eftx coroners of the coun¬ 
ty, and they return non efi inventus, 
when one of them might have taken 
the party, an aftion on the cafe will 
lie againft the fix jointly, Naylor v. 
Sbarpley, ' , 9 g 

10. An attorney fhall have an adlion for ' 

any flauder which imputes to him an 
ignorance of his profeffion, althougli 
he does not thereby fuftain any fpecial 
damage, Jones v. Powell, 272 

11. An adlion on the cafe on the cuftom 
of merchants, is the modern pradlica 
offuing on a bill of exchange, 286. notis 

12. An adlion on the cafe does not lie, 

for that the defendant had taken away 
his goods, and hidden them in fuch fe- 
cret places that the plaintiff could not 
come at them to take them in execu- 
tlon » 286 


ACTION OF ACCOUNT. 

1. On an adlion of account, the auditors 
may emarge the time, and give further 
day for the party to account, Williams 
v. Lee, 

2. Churchwardens may plead before au+ 
ditorsy that a hell, the property of the 
parish, is at the founder’s; but auerc, if 

this 
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this can be pleaded in bar to an adtion 
of account, Taylor*s Ca/e, 65 

ADMINISTRATOR. 

1. An administrator who obtains judg¬ 
ment in trover, on a conversion in his 
own time, for the goods of the inteltate, 
cannot take out execution thereon, if 
the letters of administration be after¬ 
wards revoked. Turner <v. Davies, 62 

a. An administrator may bring trover 
for the goods of the inteSlate in his own 
name, if the converfion was after the 
death of the inteflatc, ibid. 63 

3. If goods come to the poffefllon of an 

administrator, and the a’ministration 
be repealed, he Shall be charged as 
executor de Jon tort , 0 3 

4. If an administrator give a deed to the 

niece of the inteitatc, in order to fe- 
cure *the payment of money received 
to her ufe by her unci, it will, if the 
inteftate has committed bankruptcy, 
be fraudulent as agairit creditors, un- 
lefs the administrator had nfets to tne 
amount, at the time it was executed, 
Bateman*s Cafe , 7 ^ 

5. An administrator durante mjnore estate, 

is difeharged from his official refponii- 
bility on the infant executor attaining 
feventeen years of age, and on paying 
over to fuch executor the balanct^ of 
effedts in his hands, Brooxing v. Jen¬ 
nings, l 74 

6. If an administrator wafle the goods, 

and afterwards administration is com¬ 
mitted to another, yet any creditor of 
the inteSlate may charge him in debt; 
and if he plead administration commit¬ 
ted to another, the plaintiff may reply 
devafta vit , 175* nolls 

7. If a defendant die after execution 

awarded, and before it is Curved, yet 
the tejle of the writ binds the goods hi 
the hands of his administrator, Farcer 
•v. Brooks, *88 

1 . If a perfon who is named in a will as 
the executor, poffcfies himfelf, before 
probate, of the goods of the teftator, 
pays debts, and converts the reSidue to 
his own ufe, and then renounces the 
CXecutorShip, an adnunijlration granted 


to the widow of the teSlator, on thia 
rcfulal, is void, Parten*s Caje, 3 

9. If an administrator bring an a&ion, it 

is a goo I plea to fay that the teilator 
made a will and the executor has admi¬ 
nistered, 214 

10. If an administrator give a bond in fa- 

tisfadlion of a bond of the inteSlate**, 
it may be pleaded in bar to an aiftion 
on the i.itellate’s bond again It iiis lieir, 
Blythe •v. Hill, 225 

11. By 29. Car. 2. c. 10. hufband Shall 
have administration of iiis wife’s goods, 

231. notit 

12. But if administration of a wife’s ef¬ 

fedts be granted to a llranger, lie Shall 
be rightful administrator, until the 
letters of administration are repealed. 
Davit v. Cutts, 23* 

ADVOWSON. 

1. By what words an advowfon Shall pafs 

as appendant to a manor, in a grant 
of the manor from the crown, Rex v, 
Bijhop of Rochejler, 195,196 

2. By 7. Ann. c. 18. no ufurpation Shall 

dHplacc the eftate or intereil of any 
entitled to an advowfon, or turn it into 
a right, 256. uotis 

AGREEMENT. 

1. The word “ agreement” defined, 126 

2. A parol agreement may be difeharged 

by parol, before the caufe of adlion 
accrues, Edvoards v. Weeks , zi>z 

ALMANACKS. 

The king may, by letters patent, grant 
the exclusive printing of almanacks, 

256,257 

AMENDMENT. 

1. The mifprifion of “ afeerere'* for " af~ 
ferre may be amended by tne roll, 
Fcttyplace's Cafe, 

2. DefeiSl in form, or averment in fa< 2 , in 
the return to a habeas corpus , .may be 
amended before the return is filed. 


Jno.njmous, 


103 

annuity. 
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$. A. covenants to levy a fine t» the ufe 
of himfelf and the heirs male of his 
body $ remainder in tail to fcveral 
others; remainder to his own right 
heirs; provided, that if there be a 
failure of iffue male of his body, and 
JB. his daughter be married or of age, 
then fhe fhall have 200I. a year for ten 
years : A. dies, leaving iffue male, who 
enters, makes a leafe of a thoufand 
years, levies a fine, and fuffers a reco¬ 
very, and dies without iffue ; his filler 
JB. being married, and of age, the 
annuity to I?, is barred by the re¬ 
covery, Betifon <v. Ilod/on, ic8 

2. If tenant in tail grant an annuity, and 
fufFer a common recovery, the annuity 
will not be thereby avoided, ibid, xog 

3. But if a tenant in tail fuffer a reco¬ 
very, an annuity by him in remainder 
fhall be barred; for the recoveror 
comes in, in the continu ance of an 
eftate not fubjedl to the annuity, ibid. 

110 

4. A bond to pay an annuity to a man 

and his wife during their tivo lives be¬ 
comes extindl on tiie death of either of 
them. Slater v. Carenv, 187 

5. An annuity due by prefeription from 

the re&or of a church, is not deter¬ 
mined by the mere fabric of the church 
being dellroyed, Anonymous , 200 

6 . If an annuity or rent-charge be grant¬ 

ed to B. for the life of C. habendum to 
B. his heirs and affigns to the ui'e of C. 
the annuity muil be paid to B. and not 
to C. Bafcanxiu Cooky 223 

A P PAR IT O R. 

An apparitor cannot fue in the fpi- 
ritual court for his fees, i 63 . not is 

APPEAL. 

An appeal againfl: an order of baftar- 
dy, mult be to the next feffions after 
notice, Rex r v. Burrell, 20 

APPEARANCE. 

In what cafe an infant may appear by 
attorney, and in what by guardian, 200 


1. The feffions may, by 5. Eliz. d. 4* 

f. 34. punifh an apprentice, or dif-- 
charge him from his mailer, and order 4 
a portion of the fee to be returned, 
Hillary ‘U. Hanwkefwortb, 2 

2 . But where the apprentice complains 

again!! his mafter, they can only dif- 
folve the indentures, ibid, 

3. An infant unmarried, and above tha 

age of fourteen years, may bind him¬ 
felf apprentice to a freeman of London ; 
and by the cuflom of that city tha 
mafter {halt have the fame remedies 
again!! him on the covenants of the in¬ 
dentures, as if he had been of full age. 
Hem •v. Chandler , 27 1 

4. The feffions by 5. Eliz. c. 4. may 

either punifh an apprentice, or may> 
difeharge the indentures, whether thia 
application be made on the part of the 
mafter or the apprentice, Watkins <v. 
Edwards, 287 

ARBITRATION. 

1. Arbitrators may award one of the par¬ 

ties to difeharge the other from his 
undertaking to pay a debt to a third 
perfon, Becket <v. Taylor, 9 

2. An umpire cannot make his umpirage 

until the time for the arbitrators to 
make their award is expired, Coppin <v. 
Hernull, 15 • 

3. But where arbitrators have power to 

chufe an umpire, they may chufe one 
the inftant they begin to take the mat¬ 
ters referred into coufideration. Roe 1/. 
Doe , 15. not is 

4. An attachment lies for non-perform¬ 

ance of an award after the fubmiffion 
is made a rule of court, Darbyjhire v. 
Cannon, 21 

5. But when the party comes in upon the 

attachment, he may plead no aSVard 
made, ibid, at 

6. On a fubmiffion to arbitration, on con¬ 
dition that if the arbitrator do not 
make an award on or before the 19th 
February, he may chufe an umpire j 
the arbitrator may chufe an umpire 
before that day. But an award made 
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umpire on that day, is void, un- 
lefs it appear that the arbitrator had 
made no award. Dona-van -v. Majihal, 

2/4 

7. The choice of an umpire does not de¬ 

termine the authority of the arbi¬ 
trators, 275 

8. An award by the umpire, though made 

before the arbitrators time is expired, 
ihall be good, if the arbitrators make 
ho award within the time allowed them 
by the iubmillion, 275 not is 

9. An award may be good in part, 

289, 7 .--JO 

ARREST. 

i. An attachment lies for nrrefting rtman 
• on Su»a'a\', or as he is going to rburcb , 
to difgrace him, 56 

i- By 29..Car. 2. c. 7. no proccfs (ex¬ 
cept for treafon, felony, or breach of 
tile peace) ihall be executed on the 
Lord’s Day, 56 not is 

An olHcer may juftify arreiling a man 
on a capias iilued before fummens out 
of a court in the county palatine of 
Durham, Anonymous, I / * 

4. Wherever a court has power to 
award a capias, an ollicer is jelli¬ 
fied in making an anvil under it, al¬ 
though the proceedings are erroneous. 
Anonymous , 171 

ASSAULT AND BATTERY. 

1. In an action of afoult and battery, for 
putting an arm out o t joint, the court 
refilled to hold the party to fpecial 
bail, 2 

i. If a man lay his hand upon his fword, 
and fay, ** If it were not allize time, 
I would not take I’uch language,” this 
is no afoult, Turler-ville <v. Savage, 3 

3. To an action of afoult and battery, the 

defendant may plead that it was in de¬ 
fence of his pofleinon ; but if he fays, 
moliiier injuitum fecit, inflcadol mclliicr 
mantis impofuit, it is bad on demurrer, 
Jones v. '/ rejiiian, 3 ^ 

4. To an a&ion of afoult and battery, 
tiie defendant may plead that the plain- 

VOL. I. 


tiff dilimbed a congregation while the 
miniller was performing the rives of 
burial, and that he /nanus mol liter iw- 
pejhit to prevent fuch dillurbance ; f, r 
this, though he was neither conifable, 
churchwarden, or otheroiliccr,is a good 
jditihcation, Glover v. ilymte, 168 

ASSETS. 

1. By 29. Car. 2. c. 3. if a eejlui qut 
trtji leave a trull in fee-fimple to de¬ 
fend to his heir, it ihall be ajjets, and 
liable to the bond of the anceilor, 

2 notii 

2. If an adminiilrator recover in trover 
the goods of the mediate, they Ihall be 
/fits, although the aillion was brought 
in his own name, c 2 timer 'V. Da-vies, 

03 

3- If a mortgagor confefs a judgment 
fubfequent to the mortnafe, and die, 
and the mortgagee purchafe the eijui. 
tv of redempti-.n from the heir, Ay. 1 f 
the purchafe money is adets in the 
liands ol the heir ? Freeman v. Taylor, 

i <5 

ASSIZE. 

1. An afze lies to recover tli£ oflice of 

f Heart at mace in the houlc of com¬ 
mons, Craig v. Korfd/i , 122 

2. A juror cannot be withdrawn in an 

allize, 123 

A S S U M P S I T. 

1. In a fan fit for money had and re¬ 

ceived, the defendant cannot plead an 
agreement to pay it to a third perfou, 
Budctial -v. Szviauock, 7 

2. An ajjumpjit for “ work and labour” 

generally, without dating particulars, 
is good, Rtfjd v. Collins, 8 

3. A promife by file grantor of a rent- 

charge to pay it to a third pefon, irl 
coniiJeration of a debt due to him 
from the grantee, will not maintain s?n 
ajfjuKpjit, Abbot -v. Mccr, 13 

4. hi what cafes the want of an aver¬ 

ment in ctjrum p/it Ihall be helped by the 
verdict, Lee ns. Eduards, 14 

Y 5* Ajjumpjit 
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J. Ajfumpfit on a promife to carry two 
cart-loads, lAc. is fufficiently certain. 
Fere <v. Ryner, 19 

6 . An infant may maintain an ajfumpfit on 
a Contra# for his benefit, although hC 
cannot be fued upon it, Srnitbv. Botvin, 

2 5 

7. In ajfiunpfit in an inferior court, on a 

promife to p iy on requeft, thf* place of 
requeft rruft be flared, and all edged to 
be within the jurifJiclion of the court, 
Htaly <u. Warde, 3 2 

In ajfumpfit for money hid and re¬ 
ceived by the defendant for the plain¬ 
tiff, to the ufe of the defendant , the 
court, after verdid, will rejed the lat¬ 
ter words as furpluiage, Nofworthy <v. 
Wyldeman , 4a 

9. AJfmnpfit on a promife to pay the debt 

of another in con fide ration that the 
plaintiff mitteret profequi , is fufficiently 
certain, Buckley v. Turner, 43 

10. To an ajfumpfit on a promife to pay 

fo much out of the net produ# of goods, 
the defendant may plead the ftatute of 
Limitations, Martin ns. Delboe , 71 

f 1. To an ajfumpjit on an executory pro¬ 
mife the defendant c.lnnot plead the 
ftatute of Limitations, Buckler ns. Moor 3 

89 

12. In an ajfumpfit on ajnromife that the 

plaintiff fhall enjoy certain premifes 
fine interruptions alicujus , it is not ma¬ 
terial whether the difturbancc be by 
title or by tort; for a quiet pofieffion 
fhall be intended the chief caufe of the 
centra#, Norman ns. Foffer, \oi 

13. An ajfumpfit canncit be maintained 

againft an executor for the arrears of 
an annuity, for there is no perfon il 
privity. Anonymous, 163 

14. An ajfumpfit will lie on a promife 

made by A. to pay a debt due from B. 
to C. in confideration that C. bring 
two witnefl’es to prove it on oath be¬ 
fore a juftice of the peace’ to be a true 
debt, Arnie ns. Andre ws, 166 

15. An ajfumpfit on a promife to pay fo 
much •when hs received money, c Sc. ought 
to aver how much the defendant re¬ 
ceived, and from 1 vhom, and when, 
and w here received j but on the ge¬ 


neral iffiie pleaded, thefe defe&s arU 
aided by the verdid, Anonymous , 169 

16. To an ajfumpfit containing the counts 
of quantum meruit , and an indebitatus0 
the defendant may plead infimul compu * 
tdjjent , and that the plaintiff, in con¬ 
fideration of paying the balance, pro- 
mifed to give tiie defendant adifeharge 
of all demands. Mil-ward ns. Ingram , 

205, 206 

*7- To ajfumpfit on a promife to deliver 
a horie upon requefi, the defendant 
may plead that the plaintiff abfolved 
him from the prdmife before requefi 
made, Edwards ns. Weeks , 26a 

18. An ajfumpfit upon an account Jlated 

mult be brought within fix years after 
the caufe of a&ion arifes, Farrington 
•v. Lee , 269 

19. If one of two executors receive the 
whole of the teftator’s effeds, and the 
other fue for a recovery of his moiety, 
an ajfumpfit on a promife to pay him 
fo much in confideration that he will 
forbear his fait, and jhew an account , 
is good after verdict, although it be 
not ftated in what court the fuit was 
commenced. Smith as. Smith, 284 

20. An indebitatus ajfumpfit will not lie 
by an indorfee againft the acceptor of a 
bill of exchange. Brown ns. London, 

2S5 

21. An ajfumpfit on a quantum meruit for 

“ one pair of gloves,” and ** a parcel 
of thread,” is fufficiently certain, 
Jemy ns. Norrice, 295 

ATTACHMENT. 

1. An attachment lies for non-perforin-* 

ance of an award after the fubmiifioe 
has been made a rule of court, Darby- 
Jhire v. Cannon , 21 

2. A defendant coming-in ori an attach¬ 
ment for non-performance of an award 
may plead “ no award made,” ibid. z\ 

3. An attachment lies againft commif- 
fioriers of fewers for impofing a fine 
after certiorari delivered. Smith's Cafe, 

4 + 

4. An attachment lies againft a flieriff’s 
officer for arrefting aman on Sunday, 56 

ATTORNEY. 
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ATTORNEY. 

1. If an attorney enter up judgment on a 
warrant of attorney in a different Term 
to that which is ex prefled in the war¬ 
rant, the court will refer the matter to 
the mafler, and order compenfation to 
the party grieved. My tin's Cafe , i 

2 . An attorney may be indi&cd for extor¬ 

tion > on the flatute of 3. Jac. 1. c. 7. 
fray's Cafe, 5 

3. And though the party grieved do not 

fue, yet the king may proceed to (hike 
the attorney off the roll, 6 

4. An attorney fued by bill cannot be 
arrefted; therefore, although he be 
about to leave the kingdom, the court 

. will not oblige him to find fpecial bail, 
lied/nan's Cafe, 1 o 

5. An attorney fworn and admitted into 

any of the fuperior courts , may prac- 
tife in any inferior court , unlefs fuch 
•court be reftrained, by charter or pre- 
feription, to a certain number, in ex¬ 
clusion of others. Hafling's Cafe , 23 

6. An attorney cannot be chofen conita- 

ble, Pocrdage's Cafe, 22 

7. If an attorney difeontinue an nflion 

after having pleaded it as depending, 
or aflign'infancy for error when the 
party is of age, he fha’l be flruck off 
THE ROLL, Aft on's Cafe, 41 

8. An attorney cannot fue in an inferior 
court for colls of bufmefs done in the 
court of king’s bench. Halyard's Cafe , 

118 

9. If an attorney, on the retainer of a 

client, fue for a debt which he Jtnows 
to be releafed, yet an rdlion will not 
Jie again!! him ; for he does it only' as 
fervant 'to another, in the way of his 
profeftion, 21 d 

AUDITA QUERELA. 

1. An audita querela cannot be brought 

before judgment entered, Lampiere t». 
Mereday, 1 11 

2. But if an audita querela be brought 
after the day in bank , and »he judg¬ 
ment be net entered up, the party fa all 
be ordered to enter it as of that dnv, 
to prevent the tit a of nut Hcl record\ 

ibid. 


3- If two joint and feveral obligors are 
outlawed, and one of them, being 
taken on the capias utligatum, is luiiu r- 
ed to e fen pc, and the party recover the 
original debt, in an action of debt 
on the cfcape ; the other obligor, oil 
being taken, may bring an audita que¬ 
rela ; but he mud lbew the time when, 
and the place where fatisf.iition was 
made, Alfredns.Tatn&l, 170 

4. If one of two obligors be fued to out¬ 
lawry, and afterwards judgment and 
execution is had again!! the other ob¬ 
ligor, the outlaw cannot bn relieved by 
audita querela■, higden -v. Whitchurch, 

224 

AUTHORS. 

By 8 Ann. c. 19. the author of any book 
and his afiigns flia.ll have the foie 
right of printing the fame for the term 
of fourteen years, and afterwards the 
copy-right lliull return to the author, 
if living, 258 noth 

AVOWRY. 

1. In an avowry for cattle teased for a 

heriot, or diftrained for rent, it need not 
be (hewn that the cattle vv<ye levant et 
couchant , 'Jordan r v. Maflcrs , 63 

2. In an avowry under a leafe for years, 

if A. Ii. and C. fltould fo long bvc, 
rendering a heriot or forty (hillings 
after their feveral deaths, it mull be 
averred that the parties were alive at 
the time of the diilrefs, Ingram *u. lot- 
hill, 216 


B. 

RAIL. 

1. AN n£tion on the cafe lie!* fof falfely 

and mali ionjly holding a perfon to bail. 
Da- zv v. S-zvayne, 4 

2. The ancient form of taking bail, and 
declaring in civil adlicns. Anonymous , 

16 

3. The mode of taking bail, as now fet¬ 
tled by rule', Trinity 22. Car. 2. and 
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4. Bail acknowledged in the name of 
another, is not within 21. Jac. 1. 
C. 26. unleis it be filed, Rawlin's Cafe, 

46 

5. The crurt of king’s bench will not, 
dj.ingthe continuance of the fefiion 
of p;silimniMity bail a peer or other 
pcrlon co;*. rn tted by the houfe of 
lc.uls i. r 11 i h contempt againft 
the houie,” Earl of Shaft ejlurpfs Cafe, 

H 4 

6 . But after xsdijfohition or prorogation of the 

parliament, the court will bail the par¬ 
ty, whether he were committed during 
the feifinrt or afterwards ; for all or¬ 
ders of parliament are determined by 
a di.uduuon or prorogation. Lord 
Shy tejlurfs Cafe, 144 

7. In aft ion of debt, &.c, the firft procefs 
is Juir.?r.oKs ; if the defendant appear 
not upon that, a. capias goes to hold 
him to fpecial bail. Hall v. Booth, 236 

Sk The reafon of hail is uoon a fuppofi- 
tion that the defendant Hies the judg¬ 
ment of the law, ibid, 236 

BANKRUP T. 

jr. If one of two partners become bank¬ 
rupt or die, the folvent partner ihail 
be liable, 46 

2. If, after judgment affirmed on cr.-o r , 

the plaintiff become bankrupt, and tr.e 
judgment is afiigned, and then the 
plaintiff levies execution, the court 
will detain the money, in order to af¬ 
ford the aflignees an opportunity of 
recovering it, by proving their title in 
a ft ire facias, Mark -v. Morier, 93 

3. A creditor may fet oil* his debt again 11 
hi5 bankrupt debtor, and pay over or 
prove the balance, jlxonytnous, 21 5 

4. Bv 5. Geo. 2. c. 30. counniilioners of 

bankrupt, when there has been mutual 
credit and mutual debts between tne 
bankrupt and any Cither perfon, may 
allow the balance to be proved or paid, 
&C. 2 i 5 not is 

5. A debtor to a bankrupt may plead a 

fet-off, in an aftion brought againft 
him by the ailignecs, 215 nods 

BARGAIN AND SALE. 

2. A bargain and fale to a daughter, in 


confideration of blood and mafnagtf# 
raifes a ufe by way of covenant to Hand 
feiied, Scudamore v. dropping, 176 

2. If a man, in confideration of money, 
“grant, enfeoff,bargain and fell,” and 
there is a letter of attorney to make 
livery, it is, on being enrolled, a good 
conveyance by way of bargain and 
file, ibid. 176 

3 * Ira conveyance be made, though with¬ 
out any pecuniary confideration, by 
the words “ demife and grant,” with 
the refer vat 5 on of a pepper-corn , for the 
purpofe of receiv ing a releafe of the 
inheritance ; the confideration of the 
pepper-com is good to raife a up's in the 
grantee, and make the lands pafs by 
way of bargain and fale. Barker 
Reate, 262, 263 

barratry. 

The words “ common barrator” are 
words of art, and therefore an iitdift- 
ment for barratry deferibing the of¬ 
fence in this general way is good, 
Bex %>. Ledglngbam, 7 4 

BARON AND FEME. 

See Ilufband and Wife. 

BAR. 

In what cafes judgment in a former ac¬ 
tion can or cannot be pleaded in bar 
to a i'econd aftion for the lame caufe, 

20 */ 

» 

BARRISTER. 

1. A king’s counfel cannot plead againft 
the crown. Smith <v. H heeler, 

2. A bnrriiler may lay his *venue in Mid- 
diedx, and the court will not change it 
on the ulual aiiidavits, WingfichPi Cafe, 

6* 

BASTARD. 

1. An appeal againft an order of baftardy 

mu ft be to the next lefiions after no¬ 
tice, Rex • v. Burrell, * 20 

2. An order of maintenance to pay fo 
much a week “ till the child is twelve 
years old,” is bad, Rex v. But veil, 

21 

3. The 



A TABLE OF PRINCIPAL MATTER? 


-3. The marrying a baftard who would 
have been, if legitimate, within the 
Levitical degree, is illegal, Howard <v. 
SaliJlurj , 25 not is 

BATTERY. 

In battery it is diferetionavy in the court 

- to hold the party to fpeeial bail, z 

BILL OF EXCHANGE. 

1. A bill of exchange mull be prefented 

for acceptance and payment within n reel- 
finable time after it is received and be¬ 
comes due, Butler v. Play, 27 

Z. The time required is a queftion of law 
and not of J'adi, ibid. 27 nods 

3. What is confidcrcd in law as a rcafon- 

able time, 27 not is 

4. An indebitatus ajfinnpftt will not lie by 
an indorfec ngainil the acceptor of a 

*biir of exchange. Brown <v. London , 

285 

3. Neither debt nor indebitatus afiiitnpfit 
will lie on a bill of exchange, except 
when there is a piivity between the 
parties; as between the payee and the 
drawer, and the drawer and acceptor ; 
or between the indorfec and his im¬ 
mediate indorl'er, 286 not is 

BOND. 

f. In debt on a bond, dated 20. March, 
conditioned to pay a fuin of money on 
the 28. March then next following ; 
the words “ then next following” ihall 
be taken to refer to the current month. 
Lifter z>. Stanley , I 12 

2. To debt on bond the defendant can¬ 

not plead another bond given in fatis- 
fadtion ; but if the plaintiff take iffue 
on fucli plea, and it is found again ft 
him, the defendant fhall have judg¬ 
ment, Blythe ‘V. I-lill , 221 

3. To debt on bond again A the heir of the 
obligor, the defendant may plead 
another bond given in fatisfaction by 
the adminijirator of the obligor, ibid. 

235 

J 

BOROUGH ENGLISH. 

If copyhold-land cf the tenure of Bo - 
reugb-Englijb be furrendtred to the 


ufe of another perfon and his heirs, and 
he dies before admittance, the right 
lhall defeend to the ycungefl ion, 103 

See Defcent. 

BREACH OF THE PEACE. 

lo meet tun-uliuoufly at a place of reli¬ 
gious worlhin, in fucli a manner as 
may be arnighting to the people, is a 
breach ol the peace, Rex -v. BUftet, 13 


c. 

C A P I A S. 

See Summons, Sheriffs, Courts. 
CARRIER. 

Iloymon, ferrymen, and mafters of {hips, 
who carry goods for hire, are common 
can iers, and are liable to the owner 
for the amount if loll, deflroyed, or 
itolen, while under their care. Mors *u. 
Since , 85 

CERTIORARI. 

1. The king is entitled to a certiorari as 

u matter of right, but if a fuhjedt ap¬ 
ply for it, it is diferetionary in the 
court to grant or ref ufe it, according 
to the circumftances of the cafe, Lam- 
friere's Cafe, 41 

2. A certiorari granted de bene ejfe , to re¬ 
move an indictment when found, ibid. 

4 * 

3. The delivery of a writ of certiorari is 

a f: ferfideas of the proceedings. Smith's 
Cajc, 44 

4. A certiorari lies- to remove an inditt- 

me.it for murder, from the Grand Sef- 
fiyns in Wales , Rex 1/. Morris , 64. 68 

CESSAVIT IN BIENNIUM. 

A c eftav it in biennium is a writ given by 
the ftatutes of Gloucefter and Weif- 
niinilcr the fccond, 250 not is 

C H U R CII. 

I. The 12, Car. 2. c. 12. does not ex¬ 
tend to a benef.ee without the cure of 
fouls. Clerks z>. Heath , 12 

Y 3 2. Who- 
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Whoever is admitted, inftituted, and 
indu&cd into any ecclefiaftical be¬ 
nefice, fhall, ipfo fafio, have the cure 
Of fouls, Ckrke v. Heath, 12 

3. A parjbn and vicar may have a con¬ 
current ciire of fouls in the fan*e 
<;hurch, for it may have two patrons, 
each having 'an undivided moiety,#/*/. 

4. The fpiritqal court may, by excom¬ 
munication, compel parilhioners tu re- 

■ pair the church ; and, when a vsftry 
\ ave made a rate for that purpofc, may 
enforce the payment of it, Rogers <v. 
Davenant, * 91 -* ?37 

5. If a church and chancel be out of re¬ 
pair, the parilhioners are only charge¬ 
able to repair the church, ibid* zyj 

6. If a church be down, the major part of 
the parilhioners may raife a tax, not 
only to rebuild , but, if neceflary from 
the increafe of the parilh, to enlarge it, 

"237 

7. T‘he profits of a lay impropriation can¬ 

not lie fequeilercd for the repairs of a 
church, IVahvyn v. Aubarry, 259 

churchwardens. 

s.To an aftion againlt cx-churchwar- 
dens by their fuccetiors to .tccisunt for 
a bell, thoy may plead it is at ti.e 
founders, T aylods Cafe , 65 

* In a<> aft ion of account againft pre¬ 
ceding hurchwar h n.-, the property 
mull be ft ate d to be coua pa rccbuinoruin x 
ibid • 65 

3. Churchwardens cannot make a rate 
without fummoning the parifhioners ; 
but if the parilhioners will not attend, 
the churchwardens themfelves may 
(nake it. Anonymous , 79 

jl. Churchwardens cannot without the 
aftent of the parilhioners afl'efs a tax 
for the repair of the church, Rogers v. 

Davinaut, 194 

j, Churchwardens muft fvimmon the pa- 
riiiironers to a veftry ; and this need 
not be from houfe to houfe ; but a ge¬ 
neral public fummpns at the church is 
fufficient, ibid, 237 

6, If a rax be raifed for the repair of the 
church , and any part be laid out on the 
chancel, the- cr.urrhwardens ihallnot be 
allowed it in their accounts, 237 


CITATION. 

A citation ex officio is contrary to law, 

183 

COMMITMENT. 

1. If q ftatutc direft a commitment by 
t i'jo jujlices, a commitment by one jus¬ 
tice only, is illegal, Frankly/Ps Cafe, 68 

2. The court of aldermen may commit 

for non-payment of a fine impofed for 
marrying a city orphan without their 
content, HarvoooiVs Cafe , 77 * 79 

3. A commitment by the houfe of lords 

for a contempt is good, although the 
warrant do not exprefs the nature of the 
contempt, nor the place where it was 
committed, nor the time w lien it was 
committed, nor whecher it was on a 
conviction , or on an accufation only,* 
Lord Sbaftejbury's Cafe, 144 

COMMON. 

A corporation may preferibe for a com¬ 
mon without Hint, without faying le¬ 
vant ft coucbant. Miller v, Staples, 6 ^ 7 

CONDITION, 

1. A condition in a bond, that the obligor 
ihall procure a releafe for two Jevcral 
legacies from t-veo infants when they 
fhall couie to their ages of twenty-one 
years, ihall be taken when they re- 
jpstii vely attain their ages of twenty- 
one ; and as the legacies are feveral, 
they mull give feveral reieafes, Bojaxel 
v. Coats, 33 

3. If A. covenant that he will notufe fuch 

a trade, and in conlideration of perform¬ 
ance thereof B . covenants to pay A. 
an annuity ; this is not a condition 
precedent, but a negative covenant. Hum- 
lock v. Blacklo-iv, 64 

3. On a condition to execute a deed to 
the fatisfaftion of the plaintiff's coun¬ 
ted, the defendant, to fave the condi¬ 
tion, mult tender the deed. Baker v, 
Ruljlrode, 104 

4. If a man make a feoffment in fee upon 
condition generally, that the feclftee 
ihall not alien, the condition is void, 

* 4 * 

5. A condition ** If A. within fix months 
after the death of B, fhall affurc an 

annuity. 
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mnnuity of twenty pounds to C. as the remainder to a contingent , and A. and 

counfel of C. (hall advife at the proper B. join in a fine; C.*s right of entry 

cofts of C. if he fhall require the fame; prefervcs the contingent cliate, Zoucb 

or if A. fhall not afTure the faid an- •v. Clare , 92 


nuity, that then if he pay to C. the 
fum of three hundred pounds, the ob¬ 
ligation fhall be void is not broken 
unlefs C. within fix months after the 
death of B. tender an afluranee of the 
annuity to A.; for as the afiurance was 
be made at the cofts of C. it is in¬ 
cumbent on him to requeft A. to 
grant the annuity, Bajj'ett ■v- Baf t, 

264, 265 

6. If one part of a condition be rendered 
impoflible by the aft of God, yet the 
obligor is bound to perform the other 
part, 266 

CONSIDERATION. 

See Aftion on the Cafe. 


See Devife, Eftate, Limitation, Covenant 
to ftand feifed. 

CONVENTICLE. 

To meet tumuhuouily at a conventicle, 
ia a breach of the peace, *3 

CONUSANCE. 

The chancellor of the univerfitics of Ox¬ 
ford or Cambridge Shall be allowed co- 
nufance of an action brought in tlxe lu- 
perior court againil the prclident anil 
fciiulars of a college for goods foul 
and delivered to their ufe, Magdalen 
College Cafe , *^4 


CONSTABLE. 

X. The ScJJions, on default ot the Lcet , may 
appoint conftables in particular pa¬ 
ntiles, although no conftables had been 
before appointed, Conjlable of Home¬ 
ly* s Cafe , 1 3 

Members of Parliament and their fer- 
vants are exempted from being confta¬ 
bles, ibU ‘ 

3. The court will not quafli an order of 

feifions appointing a couilable, if the 
matter be doubtful, Atd. 

4. A phyftcinn is not exempted by the 
common-law from ferving the oliice ot 
conftable. Dr. Pcordage's C.afe, 22 

5. But by 32. Hen. 8. c. 40. members of 
the college of phyficiaus are exempted 

from ferving the oftice in London, ibid. 

not it 

6. Attornies and barrifters, while prac- 
tifing in the courts, are exempted, tind. 

7. A prefentment for refuting to be fworn 
conftable, muft ftate before whom the 
feifion was held, Rex v. Favjs, 24 

CONTINGENT REMAINDER. 

If A. be tenant for life ; remainder to 
£. for life | remainder fo C. for life; 


COPY. 

1. When a deed is proved to be burned, 

a copy is good evidence, though not 
examined with the original, if it be 
understood to be a true copy, Medlicot 
V. 'Joyner, 4 

2. The copy of a deed cannot be given 
in evidence, unlefs proved Xi have been 
compared witn the original, although 
delivered by coaniel to a purchaler as 
a true copy, P.tcrboro * v. Mordaunt , 

94 

3. In debt on a bond and “ covenant per¬ 
formed” pleaded, the court, on proof 
that the original deed is in the hands 
of the plaintiir, will allow the defend¬ 
ant to give a copy ot it in evidence. 

Anonymous, z66, 267 

COPYHOLD. 

1. By a demife of “ all my copyhold 
eilate,” tlie whole intereft paftes, ll J il- 
foil <v. Rolfinfon, 101 

z. In copyholds, the admittance of the 
particular tenant, is the admittance or 
all the remainder-m.'n, for every pur- 
pole except the lord’s fine, Blacnburn 
1. Craves , lZ * 

Y 4 
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1. If a furrender be made to the ufe of a 
man and his heirs of copyhold land, 
descendible according to the cpftom of 
Borough-Engiijb, and the fnrrenderor 
die before admittance, the right will 
defcend according to the cuftom, 
Blackburn v. Graves, loz 

4. If a man furrender a copyhold, the 

“ furrenderee hjith no eftate in him, but 
it remains in the furrenderor till ad¬ 
mittance, 120 

5 If a furrender be to J. S. and his heirs, 
the heir, on the death of ids anceftor, 
is in without admittance, 120 

If a copyholder in remainder enter 
upon the tenant for life, he is a dii- 
feifor, and his furrender of the eftate 
is void, Kear v. Kirby , 199* 700 

y. A recovery in court-baron differed by 
a copyholder for life, as tenant of the 
fee, is not a forfeiture of ids eftate, 
ibid. 200 

8. If a copyholder for life commit a for¬ 
feiture, the lord , ayd not the remainder - 
nian y inuft take advantage of it, ibid. 

200 

p. If a copyhold tenant for life furren¬ 
der, no ide is left in hint, and there¬ 
fore whoever is afterwards admitted, 
comes in finder the lord: but this is 
to be underftood only of copyholds that 
are cuftomary ellatcs for life, and not 
of copyholds granted for life, with re¬ 
mainder in fee, zoo 

CORONE R, 

f. On proof made of corrupt preface in 
a coroner, in taking an inquifttion j'u- 
per vij'um corprris, tne court will quafh 
the writ, and grant a melius inquiren¬ 
dum, Rex v. Stanlakc, Sz 

t 

3. The coroner, on taking an inquifition, 
f u P er ' vi/um, ifle. fha.ll return the exa¬ 
minations into court, ibid, 8z 

r 

CORPORATION. 

1 . A corporation may preferibe to have 
common without number in grofs. 
Me Her v. Staples, 7 

3. A corporation cannot delegate a power 

^ to fcizi for a forfeiture, or-enter for 

t «. . * . , • • 


condition broken, except by deed undent 
the common feal,' Horne v. Ivy , 1 $ 

3. To fay of a corporation, ‘f Whenever a 

burgefs of it puts on his gown, Satan 
enters into him,” is an indiftable of¬ 
fence, Rex v. Baker, 3 5; 

4. The goods and debts of a corporation 

are liable to the cuftom of foreign at¬ 
tachment, 2iz 


COSTS. 

1. The coqrt of chancery may relieve a de¬ 

fendant againft a judgment at law, and 
order the plaintiff to pay cofts, Rex v . 
Siandijh, 59 

2. An executor who brings a writ of er¬ 

ror on a judgment obtained againft his 
teftator, is not liable to cojls, though, 
the judgment be affirmed, Legg v. Ri¬ 
chards, 7 7 

3. But executors are liable to cdfts *in 

error, where they would be liable in 
the original action, 1 3 not is 


COTTAGE. 

An indiflment for ere fling a cottage 
contra form am flat mi qu;,ihed becaufq 
it did not date that the cottage was 
inhabited, 29c 


COVENANT. 

1. T f A. covenant with 7 ?. to affign over 

his trade to him, and that he will no^ 
endeavour to take away any of his 
cuftomers ; and B. in confideration of 
the performance of thefe covenants, 
covenant on his part to pay A. an 
annuity for life ; this is a negative co¬ 
venant, and not a condition precedent, 
li undock v. £ lack low, 64 

2. In covenant on a warranty againft 
all perfons, a breach affigned that A, 
having lawful title, entered. See. with¬ 
out (hewing what his title was, is erro¬ 
neous, IVooiton v. Heal, 66, 67. 29Z 

3. On a covenant to convey all lands in 

Dale, in the pofleffion of A. the co¬ 
venantor is not bound to execute a 
conveyance of the lands in the pof- 
feffion of A. and all other lands in Dale , 
LaJJ'els v. Catterton . 67. 

4 - 
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On a covenant to pay tvventy pounds 
job fuch a day, and in default thereof 
to pay forty pounds, a demand is not 
necelfary to lupport an adUon for the 
penalty, Bradcat «i? . lower , 89 

5. On a covenant for quiet enjoyment, a 

breach that a ft ranker entered claiming 
title , without thawing the kind of title 
under which lie claimed, is bad, Norman 
*v. Fojler , 101 

6 . On a covenant to favc the covenantee 

harmlefs againft: all lawful and unlaw¬ 
ful titles, it muft be ftated, in align¬ 
ing a breach, that the peribn who en¬ 
tered did not claim under the cove¬ 
nantee, ihid. ici 

y. If a man covenant that he has a law¬ 
ful right to grant, and that the cove¬ 
nantee lhall enjoy, notwithltanding any 
perfon claiming under the covenantor, 
thefc are two fcvcral covenants, and 
thefirft, being general, is not reftrained 
by the fecond, ibid. 101 

jg. If A. “ aflign and transfer” to B. all 
the money that /hall be allowed in lieu 
of his fha're in a ibip ; B. may main¬ 
tain an adVion againft A. on the im/lied 
covenant arifing from the words “ ai- 
fign andtransfer,” notwithltanding the 
fubjcct of the covenant is a chafe in ac¬ 
tion, Dee ring v. Farrington, 1 13 

p. The word “ demife” raifes an implied 
covenant, I! 3 

10. A. grants a rent-charge to B. for the 

life of C. habendum to B. his heirs and 
alligns, to the ufe of C. with a cove¬ 
nant in the indenture to pay it to the 
ufe of C. If the rent be not paid to B. 
to the ufe of f . an action of covenant 
may be maintained by B. agaiuit A. ; 
for though the rent-charge is executed 
in C. by the 27* Hen. 8. c. 10. yet the 
covenant being collateral, remains un- 
dilcharged with B. Bafcawen and 
Herle v. Cook, _ 22 5 

11. A breach of covenant afligned in the 
words of the covenant, is fulhcicnt, 

22? 


12. On a covenant to pay an annuity fo 
’ lonfe as A. continued in a certain of¬ 
fice5 if the defendant plead that the 
annuity was granted for the life of j*. 
and that he paid it during the lue of A. 


the plaintiff may reply that A. did not 
enjoy it for his life, and that the de¬ 
fendant did not pay it during the life 
of A. Gayle v. Betts, 227 

13. Covenant lies on the indentures of 

an infant apprentice by the cuflom of 
London, Horn v. Chandler, 271 

14. If hufband and wife levy a fine fur 

concejft to A. for ninety-nine years, if 
he lliould fo long live, with a general 
warranty againft ail perfons during the 
faid term, an aftion of covenant will, 
on the death of the hutband, lie againft: 
the wife upon the warranty, IVootton 
v. Heal, 290 

COVENANT TO STAND 
SEISED. 

1. If a man covenant to (land feifed to 

“ the ufe of the heirs of his body,” he 
fhall be adjudged to take an ellatc for 
his own life by implication, Pybus *v; 
Mitford, 9 ® 

2. If a man covenant to ftand feifed ** to 

the ufe of the body of J. D.” the co¬ 
venantor fliall have a fec-fimple in the 
meantime, ibid. 98 

3. If a man feifed in fee “ give and grant, 

bargain and fell, alien, enfeoft, and con¬ 
firm” certain lands to hi* daughter, in 
conlidcration of blood and marriage, 
he thereby raifes a ufe by way of co¬ 
venant to ftand feifed, Scudamore v. 
Crujjing, 1 7 5 * 1 7 ^* 

4. In a covenant to ftand feifed, the 
words of covenant “ to ftand feifed to 
the ufe of &c.” arc noc abfolutely ne- 
cellary ; for any words tantamount are 
iuliicicnt, Scudamore *v. O'oJJing, 173 


COUNSEL. 

king's counfel cannot plead againft the 
crown. Smith v. Wheeler, 3 " 

COUN.TY COURT. 

1. In a county-court, although thefuttorf 

are the judges, yet by * 

may, like a court-baron, be held before 

the jherijf, l ? 1 

z A court deferibed as “ an ancient court 
' holden before the iheriff of the county, 
and called the county-court , is go°<M7£ 
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}, Trefpafs on the cafe may be brought in 
the county-court, but not trefpafs <vi et 
armis, Wing <v. Jackfon , 215 

4. The fuitors and clerk of a county-court 
may be amerced by the court of king’s 
bench for vicious pleadings, 249, 250 

COUNTY PALATINE; 

Perjury committed in London cannot be 
tried in CfaJIcr, or other county pala¬ 
tine, a 

COUNTERPLEA. 

If there be a enunterplea to a voucher, 
and that be adjudged in anotherTerm, 
it is always peremptory, 8 

COURTS. 

j. The fpiritual court has a jurifdi&ion in 
cafes of whoredom and adultery, and 
may therefore proceed againII a per- 
fon for calling a woman a whore, Wat- 
ley «u. Liddall, 21, 22 

а. The fpiritualcourt may proceed agairift 

the incumbent of a donative for mar¬ 
rying perfons without a licenfe, Maddox 
•v. Peterborough , 22 

3. If an ajfu.'npfit in an inferior court , on 
a promife to pay on requefl, the place 
where the requeft was made mull be 
Rated, and aliedged to be within the 
juiifdifiion of the court, Jlea/y nj. 

Warde , % 2 

4. The delay of the court in giving judg¬ 

ment, (hall not prejudice the parties 
from anything which happens during 
the curia ad-vifare <vult , 38 

3. The 13. Eliz. c. 9. which makes or¬ 
ders ofeommiffioners of fewers binding 
without the royal afent, and enadls that 
they fhall not be reverfed but by other 
commijjioners, doth not thereby rellrain 
the court of king’s bench of itB general 
jurifdidtion over inferior courts. Smith's 
Cafe, 45 

б. In trefpafs, a jollification by virtue of 

procefs out of an inferior court mull 
Rate the court out of which the procefs 
iffued i but it need not fhew that the 
eaufe of action, and place in which it 
arofc, were within the jurifilidlion. 
Gamble v. For ref, 75, 76 


7. The fpiritual court cannot enforce th+ 

payment of a rate made by the church¬ 
wardens only, without the confent of 
the parifb , 79 

8. The afts of a court muft be entered in 

the prefent tenfe, but thofe of the party 
may be in the prefer-perfect, Hall <u. 
Cleric , 81, 82 

9. By the 22. Geo. 3. c. 28. and 23. 

Geo. 3. c. 53. all appeals from the 
courts in Ireland to the courts in Eng¬ 
land are aboliihed* 9© not is 

jo. 'The fpiritual court may cite the mi- 
nilter of a donative to take a faculty 
for preaching from the biihop, Allane 
v. Ex ton, 90 

11. The prerogative court may grant pro¬ 
bate of a will, although it contain a 
devife of lands as well as a legacy of 
goods, provided the will be intire, 
Stroud's Cafe , 

12. A court of equity may diredl an iffue, 
although judgment has been given 19 
the eaufe at common-law. Cole v. Forth, 

94 

13. An inferior court may award a writ of 

enquiry after a cognovit actionem. Bright - 
man v. Parker, 96 

14. The court of king’s bench hath no 
jurifdidlion with refpedt to a commit¬ 
ment by the houfc of lords, or houfe 
of commons, during the fitting of par¬ 
liament, Lord Sbajtejuury's Caje, 164 

15. A court in the county palatine of 

Durham deferibed, in pleading, " as 
an ancient court holden before the fhe- 
riff of the county, and called the county- 
court," is good. Anonymous, \y\ 

16. An inferior court cannot award a ca¬ 
pias before a J'ummons, ibid . 173 

17. The county-court may by prefeription 

be held before the sheriff, as a 
court-baron may by cuilom be held 
coram fenefchallo, 173 

18. A eaufe in a court in the county pa¬ 
latine of Durham, is fuflicicntly lhewn 
to be within its jurisdiction by th^e 
words infra comitat. palalin. * 173 

19. The fpiritual court cannot try the fadl, 
whether a hufband has given his 
wife a power to make rji appointment 

the nature of a will, bqt may grant a 

probate 



A TABLE OP PRINCIPAL MATTERS. 


'Probate of fuch will. Brook <v. Turner , 

211 

®0. The court of common pleas may 
grant a habeas corpus , though in a cri¬ 
minal cafe, Jones's Cafe, 235 

#1. An inferior court cannot award a ca¬ 
pias until a fummons has ilfued. Hall 
•v. Booth , 236 

22. The fpirltual court may compel pa¬ 

ri fhioners to make a rate for repairing 
the nave of the church, but not of the 
chancel, Rogers v. Davenant, 237 

23. The court of king’s bench may fine 

a county-clerk for negligence in his of¬ 
fice, Anonymous, 249, 250 


6. Qu. If a cuftom to hold a court de quin* 
decim diebus in quindecim dies , be good, 

»7* 

7* A cuilom to chufe two furveyors to 
take care that no unwholcfome victuals 
are fold within the precinfts of a ma¬ 
nor, with power to dcftroy whatever 
corrupted victuals they find, is good, 
* aughan <y. Atwood, 2,OX 

8. The common-law will over-rule a cuf¬ 
tom, though confirmed by aft of par¬ 
liament, if it be repugnant to natural 
reafon, 2X , 


CURE OF SOULS. 

What ecclefiailical perfons have or have 
not the cure of fouls, u, 12 

CURIA ADV 1 S ARE VULT. 

Jf one of the parties to a fait die during 
the curia a.ivifare vult ; C^u . flow 
mud judgment be entered l 37 


CUSTOM. 

j. A cuftom that all fliips/>.7$F«£ by a cer¬ 
tain wharf, ihall pay fuch a duty, is 
had ; for this being toll-thorough can¬ 
not be claimed without confideration, 
Hafpurt V, H ills, 4 7, 4^ 

2. A cuftom for the tenants of a manor to 

have a foie and leparate paiture in ex- 
clufion of the lord, is good, Hopkins v. 
Robinfon , 74 >7 Si 

3. A cuftom to commute fit and fer vice^ 

' in the lord’s court for a certain Jutn of 

money, is good, Legivgbam <v. Porphery, 

78 

4. A cuftom for an inferior court to grant 
a writ of enquiry after a cognovit acr 
tionem, is good. Bright man v. Parker, 

96 

5. A cuftom to have a bufhel of fait of 

every Jhip laden with fait within a cer¬ 
tain port, in confideration of maintain¬ 
ing the quay and keeping a bujlsel to 
meafure the fait, is not a good cuftom, 
ty'anen v. Pridcau\ x I0 5 


D. 

DAMAGES. 

1 . THE court will not grant a new writ 

of enquiry on account of excejjive da¬ 
mages, 2 

2. The court will not increafe damages 

in an aftion for perfonal injury, Dod- 
tvell v. Bui ford, 24 

3. The court will not grant a new trial 

in an aftion of J'candalum magnatum„ 
on the ground of cxceffivg damages. 
Lord Townfend -v. Hughes , 232 

DAY IN BANK; 

See Abatement. 

DEBT. 

1. An aftion of debt will not He on a judg¬ 

ment given by commiflioners of excile. 
Hall v. H ’ombel, 7 

2. Debt will lie to recover a fine impofed 

by the city of London on a freeman 
for not taking up his livery, Grafton's 
Cafe, 10 

3. Debt will He pn a judgment after a 

writ of error brought. Draper v. Brid¬ 
ewell, lit 


DECLARATION. 

what cafes joint plaintiffs may declare 

againft fcveral defendants, 5 

Jj £ A A* * 
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DEED. fcent, and not go to the heir at com* 

mon-law ; for the rent iffues out, and 
X)eeds (hall always be conftrued ut res j s p art 0 f ^he profits of the land. Ran- 
ntagis walcat quam per eat , 178 dal w. Jenkins, 97. 112 


DEMAND. 

(Dn a promife to pay twenty pounds on 
fuch a day, or in default thereof to pay 
forty pounds, a demand is not neceffary 
to iupport an adlion for the penalty, 
Bradcct v* Toiver, 89 

DEPOSITIONS. 

See Evidence. 

DEPARTURE. 

$. In debt on bond, where the condition is 
to fave a parilh harmlefs from the 
charge of a baftard child ; if the defen¬ 
dant plead, that the parilh had not been 
damnified, and the plaintiff reply, that 
the parifh laid out three ihilhngs for 
the keeping of the child ; and the de¬ 
fendant rejoin, that he tendered the 
money, and that the plaintiff paid de 
injuria fua propria, this is a departure, 
Richards nj. Hodges, 44 

In debt on bond, conditioned to pay 
forty pounds a year fo long as A, 
Ihould continue regifter; the defen¬ 
dant pleads, that the office was for the 
life of B. and C. and that he continu¬ 
ed reglftcr during their lives, and paid 
the annuity ; and the plaintiff re¬ 
plies, that defendant continued in 
the office longer, and did not pay ; if 
the defendant take ifl'ue on the non¬ 
payment of the money, it is a depar¬ 
ture from hiij plea in har. Gay/e w. 
Betts, 227 

3. In debt on an arbitration bond, if the 
defendant plead no award, and the 
plaintiff (hews an award, a rejoinder 
that it was not delivered, is a departure 
from the plea, Roberts w, Marriot, 

289 

DESCENT. 

I. If a rent be granted cut of gavel¬ 
kind lands to a man and his heirs, it 
{hall defeend to all the ions and bro¬ 
thers according to the cuftomary de- 


2. If a furrender be made to the ufeof a 

man and his heirs of copyhold land 
defcendible according to the cuftom of 
Borough Englijb, and the furenderee 
die before admittance, the right will 
defeend according to the cuflom, 
Blackburne v. Graves, 102 

3. If a man hath a fon and a daughter 
of the whole blood, and a daughter 
of the half blood, and give a copy- 
hold eilate for years to his daughter of 
the whole blood, with remainder to 
his own right heirs, and the daughter * 
of the whole blood is admitted, this is 
the admiffion of the fon as heir to his 
father, and he being thus feifed 
creates 2 poftejfio fratris, and caufes 
the eflate to dei'ccnd to his filler of the 
whole blood only, and not to his two 
fillers jointly, Blackburne w. Graces, 

120 

4. A. having two fons, C. and D. co¬ 

venants to Hand feifed to the u r e of 
C. in tail male fpecial, and for 
Want of fuch ifl'ue to the heirs- 
male of his own body, and for want of 
fuch ifl'ue to his own right heirs for 
ever; C. dies, leaving ifl'ue a fon, E . 
and a daughter, ST. and then A. dies, 
and then E, dies, without iflue. The 
eilate veiled in E. as a purchafor, and 
alter his death his uncle D. takes it 
by dijemt, as heir male of the body 
of A. South tot <v. St swell, 226. 237 

5. If an eilate limited to a man and the 
heirs of the body of his father weft in 
him, be it either by di/cent or purebafe, 
and he die without ifl'ue, it {hall go to 
his brother, 238 

DEVISE. 

1. If a term be deviled to A. for life, 

with remainder to B. for life, and if 
B. die without iftue of his body begotten^ 
then to C. j the limitation over to C. is 
too remote to take eftedt, Lowe w. 
Wyndham, #51 

2. A po(Ability coupled with an intereli 

is devifable, Jones w. Roe, 5 \ not is 

3. If a term be devifed to A. for life * 
with a void remainder over* and A . 

dies 
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<iei before tbe term expires, If 
it (hall go to the perfonai reprefenta- 
tive of thedeviforor devifee? Lovev. 
Wyndham, 54 , 55 

4 * If a devife be made to A . for life, 
with remainder to B. and the heirs of 
his body, upon condition , if B. marry 
without the confent of C. then the 
eftate (hall go to D. ; this is a limita¬ 
tion and not a condition ; and if B. 
marry without the confent of C. the 
remainder-man may enter; for it is a 
forfeiture, though B. has no notice of 
this reftraint previous to the marriage, 
Williams v. Fry, 86, 87. 300 

j. A devife “ of all my tenant-right 
eftate at A .” pafles a fe.e-fimple, but 
not of ** all my tenant-right lands,'* 
Wilfon <v. Rohinfo/t , < 100 

6. If a man devife «« all his copyhold 

*ltate,” his whole intercft therein will 
pafs, ibid. 101 

7. A devife of “ all the reft of my 

goods, chattels, leafes, mortgages, 
debts, ready money, ate.” will pafs a 
term of years, but not an eftate in 
fee, ibid. 101 

8. A devife of ** all my eftate, paying 

debts and legacies,” will pafs all the 

teftator’s real eftate, ibid. 101 

.9. If a man devife Blackacrc to A. and 
the heirs of his body, and alji , “ T de¬ 
vife // bitaicre to the laid A. the de- 
vifec hath only an eiiatc for life in 
Wbitea ere, 1° 1 

to. A term devifed de novo out of tr.e 
inheritance to A. and the heirs male 
of his body, does not determine by 
his death without iflue, but, like a tci ni 
in grofs, (hall go to lus cxccutois, 
Burgisv. Jlutgis, 11 5 

It. If a man devife his land to his In irs, 
the heir (hall be in of toe old 

12 2 


12. A devife “to my wife fer life, 2nd 
by her to be djpofed oj to Inch of my 
children as (he fttal! think lit,” give* 
the wife an ellate during her life, with 
a power to difpofe of :t to any of their 

children in fee, Lic/e v. SuUtngJione, 

189 

13. An heir at law cannot be difinherit- 


ed by any words in a will, unlrTs th- 
eftate be exprefsly given to fome other 
p erfon ». i 9 ; 

14. A having afon and « grand/on both 
of the name of Robert, devifes his 

and to his fon Robert and his heirs. 
Robert the fon d IC s in the life. 

t‘X° th ? u teftat( ? r; afterwards the 
tellator, with a view to republilh h s 

ilk made a parole declaration , that it 
was his intention that Robert his grand! 
fon (hould take the land by the fai4 
will i this is not a fufficient devife 
to convey the lands to the grand/om 
by force of the will. Strode v.Rerryor, 

267 

15. If a devife be made of a rent-charge 
to a woman “ for life, and if (he marry 
his executor (hall pay J ier ,ool. and 
the rent-cnargc dial! ceafc and return 
to the executor,” the rent-charge (hall 
not ceale on her marriage until the 
look be paid, Ojlorue %/. Walheden, . 

2 7 2 * 275 

DISCONTINUANCE. 

1. An action cannot be dtfeontinned after 

verdidi, , ^ 

2. The court will, under particular cir- 

cum dances, give a plaimifF leave to 
difeontinue, although judgment is 
again ft him on demurrer, Roberts v. 
Marriott, 4* 

DISTRESS. 

1. The b^afts of a ft ranger arc not liable 
to be diferained, unlefs they were le¬ 
ns ant et couch ant, 'Jordan %>. Martin, 

M 

2. But if a landlord diftrain cattle for 
rent, he need not, in avowry, date 
that they were It-v ant et couchant, ibid. 

f>3 

3. An information does not lie againlt 

the lord of *a manor for taking un- 
reafonablc difief ■, but the* remedy is 
by action on the* ftatute of Marlbridge, 
Rex v. Lcdgivghar.i , 2Bl 

DISTRIBUTION. 

Children of the haft blood (hall (hare 
under the Statute of Diftributions, 

22 * 
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ft*. & »j. Car. a. c. 10. with ehil- 

• dren of the whole blood. Smith v. 
STracy, *°9 

distringas. 

On the return of the dtfringas on a writ 
of noRantcr, if the vills plead to the 
damages only, there (hall be judgment 
for repair until inquiry executed, Rex 
V, Eajl Grinjlead, 66 

DONATIVE. 

*. The minifter of a donative who does 
not come in by the bi(hop*s inilitution, 
hath no cure of fouls ; but if the 
church once becomes prefentative, 
the minifter hath then the cure of 
fouls, Clerke v. Heath, I a 

%. The parfon of a donative cannot 

marry perfons without a licenfc, Mad¬ 
dox v. Peterborough % zz 

$. The fpiritual court may cite the mi- 
nifter of a donative to take a faculty 
for preaching from the bifhop, Allans 
v. Exton, go 

SedS>u. If any fuch licenfc for preach¬ 
ing be neceifary to be had by the 
mmifler of a donative with cure of 
fouls ? ibid. go notis 

Double plea. 

t. To an information for a libel the de¬ 
fendant may plead not guilty, with a re- 
li 3 a verifications, 1 9 , 

a. Inftance of a plea afterting two dif- 
tinft fafts, yet not double, Gayle v. 
Setts, 227 

DOWER. 

Of irregularity in proceedings upon a 
grand cape in a writ of dower, Furnis 
v* Waterhoufe, 197 


E. 

ECCLESIASTICAL PERSONS. 

1. BY 1. Elite, c. 19. all grants, &c. by 
any archbilhop or biihop of any lands. 


See. being pdrdei of the archbifliopftcR 
or bifhoprick, other than for the term 
of twenty-one years or three lives, 
whereupon the old accuftcmed yearly 
rent. Sec. (hall be referved, and pay¬ 
able yearly, (hall be void, 203 notis 

a If two manors have been ufually let 
for fixty pounds a-year, and the biltiop 
grant a leafe of one of them ohly, re¬ 
ferring thereon the whole fent, the 
leafe is good, Fhrcadneedlt h). Lyham , 

* io 3 

3. A chapter, although it hath no dean, 
is with n the 13. Elia. c. 10, which is 
a general law ; and therefore if fuch , 
chaplain grant a next avoidance , it is 
void ah initio , Southwell v. Lincoln, 

204. 

EJECTMENT. 

t* An ejedlment for corn mills, without 
faying of what kind ; and 100 acres of 
furze and heath, without faying honJts 
many of each ; is good after verdict, 
Fitzgerald v. Marjball , 90 

2, The death of \)\eplaintiff in cjedlment 
(hall not abate the a&ton, efpecially if 
there be another perfon of the (ame 
name ; for the court will take notice 
that it is the lejfor of the plaintiff who 
is concerned in intereft, AdJiJon v. 
Otivay, 25 z 

ENTRY. 

1. If a feoffee upon condition be dif¬ 
fered, the feoffor may enter on con¬ 
dition broken, though a fine and non- 
claim have intervened, 4 

2 If one of two women who are joint te¬ 
nants in fee make a fpoffinent to a 
man, and livery withm view, and 
marry the feoffee before he enters on 
the land, his entry after the marriage 
is a good execution of the livery, 1 Par- 
font v. Perns , 91 

If a man who has a title to enter comes 
into pofleflion, the law will execute 
the eftate in him, ibid. 91 

4. A prefent right of entry will fupport 
freehold contingent remainder, Zouc 
v. Clair , 92 

ERROR. 
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ERRdk. 

1 . By 17. Ca p. z. c. 8. in all a&ions the 
death tiPetther party between the wr- 
di 3 and the judgment (hall not be error , 
fo as judgment be entered within two 
Terms after verdidl, Smith <t/« Irick t 

5 not it 

ft. A writ of error will lie to the exche¬ 
quer-chamber on a fcire facias in any 
adlion within the ftatute 27. Eliz. e. 8. 
Skinner v. fVebb, 79 

3. A writ of error returnable otl a day 

certain in the next parliament is good, 
Sedgwick <u. Gofton, 106 

4. A writ of effor will remove a judg¬ 

ment after its tejle and before execu¬ 
tion, Ayre's *&. Lehtball , 112 

"$• Notice of a tyrit of error taken out 
is only a temporary fuberfedcas, for if 
iu-be not allowed within four days, 
execution may be taken out, ibid. 1 x2 

6 . A writ of error returnable after the 
firft day of Term, will remove the re¬ 
cord whenever the judgmentis entered, 
ibid. iiz 

7 • A certiorari and a habeas corf us cum 
caufd are in the nature of a writ of error , 
Bujhell's Cafe, 119 

8 . If an inferior court proceed after de¬ 
livery of a habeas corpus the proceedings 
will be increafed, although the writ be 
not returnable till after the Term., 
Haley*s Cafe , 195 

ESCAPE; 

• 

l.lf a prifoner efcape on the death of 
a marlhal, there is no remedy but to 
retake him, 14 

ft. On a habeas corpus ad teflifirandum di¬ 
rected to a gaoler to carry a prifoner 
to the affizes, if the gaoler permit him 
to go at large under odour of the writ, 
it is an efcape, notwithftanding the 
prifoner return into cullody, MojcdelVs 
Cafe, n6 

|. In an adion againft a gaoler for an 
efcape, the defendant, on nil debet 
pleSded, may give frejh Juit in Evi¬ 
dence, ibid. 1 *6 

4. Letting a man that was arfefted go to 
the next houie, which was in another 


jurifdiCUon, held to be an efcape, 

116 n*tis 

5. If a gaoler difeharge a prifoner in cuf- 
tody on a ca.fa. on his paying the 
money for which he is in execution, it 
is an efcape, Compton v. Ireland , 

194, 195 

ESTATE. 

1. If A. covenant to Hand feifed to the ufi 

of the heirs of bis body, he iha\l be 
adjudged to take an ellate for his own 
lfe» bv implication, Pyhus <v. Milford , 

98 

ft. A father being tenant for life, remain¬ 
der to his fon in fee, an annuity is 
given, by deed of fettlement, to the 
fon ; during the life of bis father the 
fon releases all arrears of rent, 
annuities, titles and demands,’* to the 
day of the releafe : £>u. If this paifes 
the inheritance as well as the annuity f 
Aufiin v. Lippencott , 99 

3. If A. covenant to (land feifed *• to the 

ufe of the heirs male of the body of 
the faid A . begotten or to be begoiten 
on the body of B. his wife, with re* 
verfion to his own right heirs,” A. 
fhall take an ellate for life by impli¬ 
cation in order to make a good remain¬ 
der in tail. By bus <v. Mitjord , 121 

4. If a man covenant to (land feifed to 

the ufe of the heirs male of his body 
by a fecond wife, a ufe immediately 
arifes to the covenantor for life ; and 
the remainder over, being a remainder 
in fpecial tail, becomes executed in 
him; fo that on his death the feu 
by the fecond venter AialPtake the 
ellate by difcent , as fpeiial heir, al¬ 
though the covenantor have a fon by 
the firll wife living at the time of his 
death, P.ybus n>. Milford, 159 

5 .A. having two Tons, C. and D. covenants 
to Hand feifed to the ufe of C. in tail 
male fpecial, £nd for want of iuch iflue 
to the heirs male of his own body, 
and for want of fuch ifiiic to his own 
right heirs for ever; if C. dies, leav¬ 
ing iflue a fon E. and a daughter F. 
and then A. dies, and then E. dies 
without iffue ; the ellate veiled in E . 
as a purchafcr, and after his death 
it dejeends to his uncle D . as heir 

male 
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toftfe of the body of A. Southern 
«. St Dwell* *26. *37 

ESTOPPEL. 

I* Covenants in an indenture doth hot 
eftop to fay there is no i'uch indenture, 
but it doth eftop to fay there are n<S 
fuch covenants, Hdllo-way's Cafe , 15 

*. In debt on bond for payment of a 
legacy, the defendant is eftopped from 
faying the teftator revoke 1 the will, 
Backwell <v. Bar due, 113 

j. If, to a faulty declaration, the defen¬ 
dant plead in bar, and the plaintiiF 
take iiTue, a verdift for the defendant 
ejlofs the plaintiff from bringing a fe- 
cond action for the fame caufe, 207 

EVIDENCE. 

1. The copy of a deed may be given in 

evidence, on proving that the original 
is loft, Medlicot v. Joyner, 4 

2 . A verdiff in one eje&ment cannot be 

given in evidence on the trial of ano¬ 
ther ejedftment for the fame premifes. 
Clerk • v. Rowel, io 

3 . In an a&ion for a tort, thofe again ft 

whom there is no proof may be ac¬ 
quitted, and give evidence for the 
defendant. Anonymous, 11 

4. A deed under feal, when properly 

proved, may be read in evidence, 
though the feal be broken off, Clcr/ce v. 
Heath , 11 

3. What (hall be evidence of epifconal 
ordination* ibid. 

6. On a feire facias to avoid a patent of- 
fice, a perfon w ho is to be deputy to 
the plaintiff in cafe the patent is re¬ 
pealed, may be examined asawitnefs, 
Hanning's Cafe, 21 

7 * In debt for rent, on ,nildehet p?eadcd, 
evidence may be given of a fufpenfion 
of the rent. Anonymous, 35 

8. A fheriff may give the ftatute of 23. 
Hen. 6. c. 10. in evidence on the ge¬ 
neral iffue i for it is a public a^t of 
which the court will take notice wi h- 
out its being pleaded, Parker <v. Welby, 

58 not:s 


9. A perfon fubpatnaed to give evidence 
is prote&ed from arreft eundo et re* 
deunao. Anonymous , ^ 66 

lb Formerly poor inhabitariti, though 
they paid no taxes, could not give evi¬ 
dence in actions againft the hundred 
on the ftatutes of hvs and cry; but 
now, by 8 Geo. 2. c. 26. they may 
give teftimony in the fame manner as 
if they were not inhabitants, Barr at <v+ 
Steak% 74 

11. The copy of a deed cannot be given! 
in evidence unlefs proved to have been 
compared with the original, although 
delivered by couni’el to a purchafer as! 

A true copy, Peterborough <v. Mordaunt , . 

94 - 

12. An executor, who is not refiduary 
legatee, n:uy be* examined as a vvitnefs 
in a fuit concerning the cllate of his 

teftator. Anonymous, 107 

* 1 • 

13. On not guilty pleaded to an indift- 

ment for not repairing a road, the de¬ 
fendant cannot give in evidence that 
others are bound to repair it, Rex *v. 
St. Andrew's, 1 1 2 , 113 

14. The teftimony of witncfTes cannot be 

perpetuated by an examination at com¬ 
mon-law, 114 

13. An blue whether a party be tenant 
for life, is not proved by a deed (hew¬ 
ing him tenant for life with a rever- 
fion in fee, 115 

16. In an atticti againft a gaoler for an 

efcape, the defendant, on nil debet 
pleaded, might, before 8. and 9. Will. 
3. c. 27. f. 6. nave given jrejh fuit in 
evidence, Mofeddi's Cafe, U<5 

17. But by 8. and 9. Will. 3. c. 27. no 

retaking or frefti purfeit ft.all be given 
in evidence on any action againft a 
gaoler for an efcape, unlefs the fame 
be Ipecialiy pleaded, and oath made 
that the efcape was without his confent, 
ibid. 116 not is 

18 A written inftrument, though in the 
form of a deed, yet if in fubliance it is 
a will, may be given in evidence as a 
•will, Green *v. Proud. t ny 

19; An exemplification from the fc court- 
roils of a manor of a recovery of lands 
in ancient demefne, (ball be received in 
evidmee if the original record be loft 
or deftroyed. Green v. Proude, 117 

20. Jo 
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ao. In debt for rent, ** n/rji W fufptn- 
Jim'* may be given in evidence on the 
general iffue ml debet, Brown*s Cafe, 

Ii8 

SI. Recovery of damages for difturbance 
of office is fufficient evidence of felfin 
in an affife againft the fatnt defendant, 
Craig v. Norfolk, 122 

22. To maintain an affife for a patent of¬ 

fice the party mull prove a ftijin in 
la w, ibid. I 22 

23. An executor who is bound in a joint 
and feveral bond with his teftator, 

✓may give payment of it in evidence 
under plene adminiftravit , Rogers v. 
Danvers, 166 


CiP-Atr iWAtfTfefeSi 

indictment againft C. and D. A. can* 
not be a witnefs, becaufe interetled iri 
the conviction ; for he might give the 
record of it in evidence on a profecn* 
tion againft him as a particcps crimini 

283, 284 

3 1; bieafay, though not direft evidences 
is admiifible in corroboration of a wit- 
nefs’s teftimony, ibid. 284 

32. Depofitions in chancery may be read 
in evidence on a trjal at law, if the 
deponent is difabled by ffcknefs to 
attend, ibid. 284 


EXCHANGE. 


*24. In an a&ion againft: a perfon as ex¬ 
ecutor he may, on plene adminiftravit 
pleaded, give in evidence that he was 
adminiftrator durante minare relate. add 
that he had paid debts to fuch an 
aotmint, and delivered over the refidue 
of effeCls to the executor. Brooking v. 
Jennings, 174 

25. On a fpecialpromife the defence mult 
be pleadc-d, but on an implied promife 
it may be given in evidence on the 
general iflue, Fitz v. Freejtone, 210 

26. If the grant of an advowfon be plead¬ 

ed with a profert of the deed, the 
court on oyer. will not admit a copy, 
although the original is in the hands of 
the other party, Anonymous, 266 

27. In an aftion of debt upon bond to 

perform covenants, the courts, on 
“ covenants performed” pleaded, and 
proof that the original is in the hands 
of the plaintiff, will allow the defen¬ 
dant to give a copy of it ir» evidence, 
Anonymous, 266, 267 

28. To trefpafs for taking money the de¬ 
fendant fhall not be permitted to give 
in evidence that the taking was telo- 
pious; but if it appear in evidence on 
the part of the plaintiff, he fhall be 
nonfuited. Latter cl v. Reyneil, 

282, 233 

29. In trefpafs, if the taking appear to 

have been felonious, yet a perfon 
though proved by his own teftimony 
to be a particeps criminis, is a com¬ 
petent witnefs, ibid. 283 

30. A. wins money of B. by means of C. 
and D. packing the cards ; upon an 

Vox.. i. 


If two women be feifed, the one of one 
acre and the other of another acre, and 
alter an exchange ma Je, but before entry t 
one of them loarries, this fhall defeat 
the exchange, gi 

EXCOMMUNICATION; 

x. A perfon excommunicated and brought 
into the king’s bench upon an excom¬ 
municato capiendo has no day in court, 

. and therefore cannot plead mifnomer in 
the writ, Bonnefield's Cafe, jq 

2. The fpiritual court may excommunicate 
ail the pariihioners for ndgl. Ctmg to 
repair the parilh-church, and abfdvi 
them individually as they arc willing 
to contribute, until a majority have 
agreed to affcls the tax, Rogers v. Da - 
*i tenant, 194. 236 

EXECUTION. 

1. Execution cannot be taken out by an 
adminiftrator on a judgment in trover , 
obtained by him for the goods of the 
inteftatc, if the letters of ad mi nitra¬ 
tion be revoked, although the convert 
fon was in his own time, Fumcr v* 

Daviess 6 * 

ft 

2. In an a&ion where part goes by default 

and part is traverfed, execution cannot 
be taken out till tn • traverfe be tried, 
Rex. v. baft Grinfte.id, 6 6 

3. If a defendant die after execution 

awarded, and before it is ferved, yet 

the tefte of the writ binds the goods in 

Z the 
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the hands of his adminiftrator; but in 
favour of purchafers, no writ of execu¬ 
tion thall bind the property, but from 
the time of its delivery to the flic riff, 
Farrcr v. Brooks, 188 

4. If two adlions be brought again!! the 

heir on two fevera! bonds by his an- 
ceftor, the pi dittiff who firft figns judg¬ 
ment (hall have priority of execution, 
although his action was not firft com¬ 
menced, Anonymous , 253 

5. By 29. ^?ar. 2. < 5 . 3. no fieri facias, or 

other writ of execution, (hall bind the 
property of goods, but from the time 
that fuch writ fhall be delivered to the 
iherifF, 253 

EXECUTORS. 

j. An executor to whom the teftntor was 
indebted, cannot fet off his debt on a 
feirefacias to continue fuit, on the tef- 
tator’s dying between verdict and 
judgment, Mur tie l v. iloiden , 6 

5. If there be feveral executors, they may 
all fue j intly by attorney , though fome 
of them arc infants under feventeen 
years of age ; but if fuch executors 
be fued, the infants muft defend by 
guardian , Foxvoijlv. Rremain, 47. 72. 

296 

3. In debt'againli an executor, a plea of 

judgment recovered and no afiets ul¬ 
tra , without alledging in vohat court 
and the time when recovered, is bad 
on a general demurrer, Jordan v . 
Fawcett , 50 

4. An executor who brings a writ of er¬ 
ror on a judgment obtained again!! his 
teftator, fhall not pay cofis , though the 

^judgment be affirmed, Legg v- Rich¬ 
ards , 77 

5. But executors are liable to coils in er¬ 
ror where they would be liable to 
them in the original adlion, 77 notis 

6 . An executor may be examined as a 

witnefs in an adlion concerning the ef- 
tate of his teftator, if he be not the re- 
fiduary legatee. Anonymous, 107 

7. If an executor give a legatee a bond 

for the payment of his l gacy, he can¬ 
not plead to an action on it, that the 
teftator revoked the will. Back well, v. 
jtardcn> 113 


8. An executor is not liable in ajfumpjtt 
for the arrears of an annuity, fed <£«. 

163 

9. In an aftion again!! an executor for a 

debt due from the teftator out of a par-* 
ticular fund, it niuit be averred that 
the fund was folvent, 16j 

10. An executor who is bound in a joint 

and feveral bond with his teftator, may 
plead the bond and no affets ultra , or 
may give payment of it in evidence 
under the plea of plene admimilravit , 
Rogers v. Danvers , 165, 166. 

11. To an adlion again!! a perfon as ex¬ 

ecutor, he may plead phne admin fira- 
vit , and give in evidence, that he was. 
adminiftrator durante mi nor e atari- , and 
hath paid debts to fuch an amount, 
and delivered over the reftdue to the 
rightful executor. Brooking v. Jen- 
nings, 174 

12. An exccutorfhip durante minore estate 

ceafes on the infant’s attaining feven¬ 
teen years of age, ibid. 173 

13. An executor may maintain an a£lion_. 

on a devafiavit againli his adminif-' 
trator durante minore estate , 173 

14. An executor may pay Jimple contrail 
debts before fpecialties , unlt-fs he have 
timely notice thereof by adtion, ibid . 

, 7 S 

15. An executor may bring debt on a 

leafe for rent in the debtt et detinet 
againli the adminiftrator de bonis non of 
the under-tenant of the term, for rent 
incurred in his own time, Prattle v. 
Kin g> 185 

16. An executor cannot waive a term, 

186 

17. A defendant executor muflfhew that 

he is rightful executor, to entitle him 
to retain a debt due to his wife; for 
otherwife he fhall be intended executor 
de fan tori , Prince v. Rovj/cn , 208 

18. If a perfon who is named in a will as 
executor, poflefs himfclf of the goods 
of the teftator, pay debts, and con¬ 
vert the relidue, and then refufe to 
take out a probate of the will, nn ad- 
niinillration granted to the widow on 
this rcfufal is void ; for he continues 
executor de jontort, and fhall be liable 

CO 
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to the creditors of the deceafed, Part oh 
and Bafeden's Cafe, z r j 

I9. In debt again ft A. as executor of B. 
if he plead that he is adminijirator and 
not executor , he muft exprefly (hew 
that B. died inteflate, and the time 
when the adminiftration was granted, 
and conclude in Abatement and not in 
bar. Juft tee <u. Whyte , 239 

EXCISE. 

The ftatute of excife prohibits the 
bringing of a certiorari, but not a ha¬ 
beas corpus, 103 

EXTINGUISHMENT. 

The term of a leffee for years is not 
extinguiflied by hi.s being made a 
tenant to the precipe for the purpofe 
of fuffering a common recovery, Foun- 
taine v. Coke, 107 

EXTORTION. 

n information for extortion will lie 
again ft an attorney, notwith (landing 
the 3. Jac. 1. c. 7. emits. That if an 
attorney delay his client’s fuit or de¬ 
mand more than is due, the party 
grieved (hall have an aiiion, Troy's 
Cafe, 5 

ft. But the extortion muft be fpccially ai¬ 
led ged, ibid. 


F. 

FALSE. IMPRISONMENT. 

I. AN a&ion for falfe imprifonment lies 
for wyngfully arrelting a man upon 
an excommunicato capiendo, Bonn field's 

Cafe, 7 ° 

*. An aftion for falfe imprifonment will 

not lie againft a magiftrate for impri- 
fonment, in confequence of adls dpne 
by him in the character of a J udge, 
JBujbell's Cafe, ny 

j. Same pointj Hamimd v. Howtl, 184 


FELONY. 

1. If a man cut corn and lay it by, and 

carry it away afterward, it is felony | 
but not if he cut it, and carry it away 
by one and the fame ad, Ktr.merjon v. 
Annifcn, yp 

2. If a man be feifed in right of his wife; 

and the wife be attainted of felony, the 
lord may enter and ouli the huiband, 
Parfons -v. Perns, pj 

FEME SOLE*TRADER. 

A married woman, though a feme /blit 
trader by the cuitom of London, can¬ 
not fue or befued in the fuperior courts 
without her huibatul; but ipu t cre. If fhe 
may not by force of the eulfom in the 
courts of the city of Loudon f Macklin 
‘v . Packman, ' 26 

FIERI FACIAS. 

The fhcrifF may execute a writ of fieri 
facias upon the goods of the defendant 
in the hands of his ad mini lira tor, if he 
die af er the tcjlc of the writ and be¬ 
fore execution, 188 

F 1 N E. 

r. A fine (hall be Intended to the ufc of 
the conulor and his heirs, uniefs mere 
be a deed to lead the ufes, * % 

2. A fine and nonclaitn will not bar theen- 

try of the feoffor, on condition broken, 
although the feoffee was di(feifed, 4 

3. An entry to deliver a declaration in 
cje&ment is not (efficient to avoid a 
fine ; for there mull be an adtual entry 
for this purpofe, Cterke nt. Powell, 10 

4. If a fine be levied of lands in the vilt 
of A. and the party have lands alfo id 
B. yet if both places have otily ottd 
contlable, all the lands (ball pais ; fotf 
in fuch cafe, both places coniiitutc the 
fame viil, lluldroi <v. Rojcatriott, 78 

5. If A. be tenant for life ; remainder t6 

B. lor life ; remainder to C. for life s 
remainder to a* contingent j and A. 
and B. j. 'n in A fine ; C*s right »f 
entry will prelervethc contingent eftate, 
Zouch v. Clare, , 9a 

6. If tenant in tail accept a fine. Come ceo, 

\Ac. this doth not alter his eftate ; but 
it tenant for life accept of a fine, Jur 
% 2 eonvfanu 
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FOREIGN ATTACHMENT, 


cottufence, it is a forfeiture. Green v. 
Pr ou.de, 11 7 

7. If a fine be pleaded as levied of the 

fourth part of the premifes, it need not 
be averred in how many parts it was 
divided, Fowle v. Dob:e , 182 

8. Eftates held by eUgit are within 

4. Hen. 7. c. 24- ™d if the lands be 
extended, may be barred by fine and 
non-claim, Ognel v. Arlington, 2 17 

o. If an infant feme covert, with intent to 
levy a fine to the ufes ol herfelf and her 
bulb and, declare herfelf of age when 
examined by commsffioners u; der a 
dedimus pot eft at cm, when in fadt fue 
was many years under age, yet the 
fine cannot be fet afidc, though there 
are ftrong grounds to lufpedt that the 
examination was collufive, JBa-rcxv v. 
Parrot, 246, 247 

FISHERY. 

1. The right of fifhing in the fea, and 
the arms thereof, is common to all the 
king’s fubjedts, Fitzwaltcr’s Cafe, 

105, 106 

2. In the cafe of a private river, the 

lord having the foil is evidence to 
prove that he has the right of fifhing, 
ibid. n :oj, 106 

3. In a claim of a free fiihery, of a feveral 

fiihery, or of a common of fiihery, the 
T>arty claiming muft Ihcw his right ; 
for prima facie it is in all the king’s 
fubiedts, or in the owner of the foil, 
ibid. . . 106 

4. The foil of the river Thames is in the 

king ; the conservation of it in the 
lord mayor of London} but the 
iifhery thereof is common to all fjb- 
ermen , Fitzwalter's Cafe , ic6 

FORCIBLE ENTRY. 

1. A forcible entry cannot be made into 
a paffage or way, but it may into a 
mefluage, . 7 3 

a. An indidtment for forcible entry into 
a mefluage with a quod cum he was pof- 
felled. See. is good, 73 

3. But if it be ftated as a term of which 
he was pofleffed, without faying Jor 
years, it is bad, 73 


1. Money due upon a judgment given in 
the king's court cannot be attached, 

>03 

2. The goods and debts of a corporation 

arc liable to foreign attachment by the 
cuftom of London , 21 a 

3. The cuftom of foreign attachment has 

been certified to the courts by the 
recorder of London, 2 12 not in 

FORFEITURE. 

l. A man fettles a term in truft for him- 
fel t during his life, and afterwards in 
truft for feveral of his friends ; pro-* 
video, that if he have any iffue of 
his body at the time of his death, the 
truft fhall ceafie, and the alignment be 
to the ule of fuch iffue ; provided 
also, that if he be minded to change 
the ufes, he fhall have power fo to do 
by writing in the prefence of two or 
more witneffes, or by his laft will. He 
afterwards commits high-treafon ; is 
attainted by adt of parliament ; arfu~ 
dies, leaving iffue male ; but without 
revoking the ufes of the fettlement. 
This truft term is forfeited during his 
life only. Smith v, Wheeler, 16, 17. 

38. 40. 

2. The king cannot create a forfeiture 
by letters patent, Horn v. Ivy, 18 

3. A fine fur conufance levied by a tenant 

lor life, is a forfeiture of his eftate for 
life. Green v. ProuUe, 117 

FORMA PAUPERIS. 

See Pauper. 

FORMEDON. 

1. On non-tenure pleaded for 100 acres, 
to a farmedin remainder for 140 
acres lying in three vills ; the tenant 
need not let forth in which of the vills 
the 100 acres lie j but he muft ftate 
who was tenant on the day of fuing out 
the original writ, Fowlev. Doble , 181 

2. Jin a formedon the tenant may plead a 

finelevied of the fourth part of a term, 
without averring in how many parts it 
was divided, ibid. 18* 

Afar- 
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3 * ^f* rt Vi onin . ^ffiender, dating that the 
right defccnded to the demandant as 
brother and heir of the donee* is good 
without alledging that the donee died 
Without iflue. Burrow v. Haggett, 

219, 220 

FRANCHISE. 

How a franchife maybe forfeited, 7. 118 

FK ANKM ARRIAGE. 

If lands be given in connuhioJbluto ab otstni 
fervitio, yet for want of the words 
“ in libero snaritaqio” this fhall not be 
conftrued agtftin frank marriage, not- 
withrtanding the apparent intent of the 
grantor* 179 


. The king, being fetfed of a manor 
with an advoavjon appendant, which 
manor and advowfon were formerly 
in the hands of an abbot , grants the 
manor alone, without the advowfon* 
to a bljbop, who, in a re-grant to 
the king, inlcrts both the manor and 
advowton. A grant afterwards 
made by the king of the manor with 
the appurtenances naming the advow¬ 
fon, and dcicrihing the whole as for¬ 
merly belonging to the abbot and late¬ 
ly to the bijbop, palfes the advowfon* 
Rex v. Bijbop of Rochejler, 195, 196 

!■ The certainty required in a grant front 
the crown* 196 

GUARDIAN. 


FRAUDULENT CONVEYANCE. 

1. In a foecia! verdidl, a deed fhall not 
be prefumed to be fraudulent from 
xircumftances ; for fraud is a fa£t, and 
rnuft be found. Smith v. Wheeler , 16 38 

2. A conveyance by an adminiftrator to 
,the niece of the inteflate, for a debt 

due to her by the inteftate, is fraudu¬ 
lent as againft creditors, unlefs it be 
proved that the adminiflrator had aflets 
at the time in his hands, Batemati's 
Cafe, 76 


G. 

GAVELKIND. 

1. A RENT granted out o\\avel kindlands 

to a man and his heirs (hall not defeend 
to the heir at common-law, but be 
partible among all the ions. Ran lal v. 
Jenkins, y6, 97 

2. A rent ifTuing out of gavelkind lands 

is of the nature of the land, Stokes v. 
Verryer, nz 

GRANT. 

I. The words “ give and grant” enure 
fometimes as a grant , fometimes as a 
covenant , fometimes as a relcafe f and 
muft be taken in that fenie which will 
bell fupport the intent of the pafty, 
Scudamore v* CroJJing , 17& 


Qu. If an infant, tenant in a common re¬ 
covery, be admitted by guardian ad 
J'cquenJutn it is erroneous* 48* 49 



HABEAS CORPUS. 


1. IF a habeas corpus be returnable in 
Michaelmas or Rajler ferns, the defen¬ 
dant is not intitled to au imparlance, 1 

2. A habeas corpus lies to the cinjue ports 
to bring up the body of a prifoncr in 
execution, in ord r to charge him with 
an action in the fiiperior courts, 20 

3. The return to a habeas corpus may be 
amended before the return is filed, 103 

4. A habeas corpus returnable usunediate is 

not fired to an hour, but to a conve¬ 
nient time, 116 

5. A habeas corpus is a writ of right, and 

the higheil writ a party can bring* 
BuJbtlVs Cafe, 119 

6. A habeas corpus operates as a fuperfe- 

dsas from the time it is delivered, Ha• 
ley's Cafe, • 195 


7. The court of cbmmon pleas may grant 
a habeas corpus to bring up the body of 
a priloner committed by a juflice of 
peace for refufing to give iurety for 
his good behaviour, purfuant to the 
directions of a penal ftatute, Jones's 
Cafe , 235 

2, % 8- By 
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INDICTMENT. 

1. The caption of an indictment on the 
5. Eliz. c. 2. for exercifmg a trade 
without having ferved as an appren¬ 
tice to it, mult (late it_to have been 
found at the quarter feilions, Rex v. 
'Turnith, 

3. An indictment quaflied for want of the 

words ad tunc et ibidem , 26 

a. If a (tatate create a new offence , and 

? infliCt a penalty to be recovered “ by 
bill, plaint, or information,” yet an 
indictment will lie except there be the 
'j egative words, ** ana not other-wife" 
Crofton's Cafe , 34 

4. So where now offences are prohibited by 
a general prohibitory claufe in a fta- 
tute, an indictment will lie, ibid. 34 

notis 

|. So if a (latute preferibe a particular 
mode of punching an old offence , fuch 
particular mode is cumulative, and 
does not take Away the former remedy 
by indictment , ibid. * 34 notis 

But when a (latute enaCts, that the do¬ 
ing of an aCl not punilhable before, 
fliall for the future be punilhed in fuch 
and fuch a particular manner, the re¬ 
medy by indUlment cannot be putlued, 
ibid. 34 notis 

7. An indictment will lie for faying of a 

f corporation, '* whenever a burgefs of 
it puts on his gown, Satan enters into 
him,” for it is a fcandal on the go¬ 
vernment, Rex <v. Baker y 35 

An indiClmcnt ** in malum exemplum 
inhabitantium ,” is bad, ibid. 3 5 

p. An indiClmcnt will lie for perjury com¬ 
mitted in a cc.urt baron , Anonymous, 55 

jo. An ind‘‘Clment will not lie for taking 
an exceff-ue dijlrefs; the remedy is by 
aCtion on the ftatpte of Marlbridge , 
Rex <v. Lcginhaniy 7 j 

It. An indictment charging a man to be 
communis uppreffor ts toageneral,// 5 :V. 71 

}2. An indictment for forcible entry into 
a paff'ogc. or way, is not fufiicicntly 
certain ; nor into a mefluage Qf which 
^ie was polio (Ted for a certain ** term ” 
without faying “ of years,'* Rex *v. 
Holme. c, - - ’ 73 


13. An indictment will lie againlt the 

mafter and workmen for erecting a 
booth for rope-dancers in a pift>l ic 
ftreet. Hall's Cafe , 76 

14. An indictment quafhed for want of 
the words contra pacc/n, Anonymous, 78 

15. The year of Our Lord in the caption 

of an indictment.. muft not be in 
figures (Jed -vide 4. Geo. 2. c. 16. and 
6. Geo. 2. c. 14.) ; but if the year of 
the king be Hated, the other is fiir- 
plufagc, 78 

16. An indictment of nufance for (top¬ 

ping a water-courfe in Kenjington , be- 
cauie it ran ** in detrimentum omnium 
inhabit ant ium, &c. is bad, d’borow- 
good's Cafe, 107, 108 

17. To an indictment for not repairing 

a road, the defendant to difeharge 
himfelf mult plead, that fuch a one ra- 
tionc tenures, or that fuch a part of the 
parwas bound by prefeription ••tar 
repair it, for it cannot be given in 
evidence on the general iffue, Rex <v: 
St. Andrews, 112, 113 

18. An indictment on a (latute muft pur?* 

fue the material words of it, Rex *z>, 
Ae-vil/C) 295 / 

INFANT. 

1. An infant may maintain an aCtion on 
a contract made for his benefit, hut he 
cannot be fued upon it himfelf. Smith 
‘V. Bo-win, 

2. An infant executor, though under fe- 
venteen years of age, may, with co¬ 
executors who are of age, fue by at¬ 
torney, Fox-wijl ‘V. dremain, 47, 72. 296 

3. A common recovery fuffered by an in¬ 

fant under a privy seal is not er¬ 
roneous, although on the record the 
guardian be admitted “ ad feyuendum,* 9 
and his appearance entered “ in pro¬ 
pria perform," for the guardian does 
follow the fuit of the infant in his own 
perjon , Hrjketb v. Lee , 48 

4. An infant cannot reverfe a common 
recovery after his full age, ibid. 49 

5. If an infant purchafe an advovyfon, 

ami the incumbent die, lapfe (hall in¬ 
cur, though he had notice of the death 
of the incumbent, 87 

f-V 
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6 . If an infant give or fell goods and de¬ 

liver them with his own hand, he (hall 
have no action of trefpafs again ft the 
donee or vendee by reafon of the de¬ 
livery, 137 

7. An infant, unmarried and of fourteen 

years of age, may, by the cuftom of 
London, bind himfelf apprentice, Horn 
v. Chandler, 27 1 

INFORMATION. 

I. An information on 3. Jac. 1. c. 7. 
again ft an attorney for extortion, mult 
allcdge in what court the extortion 
was committed, Trofs Cafe , 5 

Z. An information will not lie for taking 
an excellivc dillrcfs, Rex <v. Leginham , 

71. 288 

3. An information in the nature of tro¬ 

ver lies in the court of exchequer to 
recover the goods of an outlaw for¬ 
feited to the crown, IVilkinfon -v. Rock- 
las, 90 

4, An information for not coming to 

church may be brought on the 23. F.liz. 
c. 1. f. 5. only reciting the claufe 
in it that has reference to the 1. Elia. 
C. 2. hVarren v. Sayre, 191 

INFERIOR COURT. 

1 . See Courts, No. 3. 6. 13. 15. 

Z» Venire Facias, No. 16. 18. 21. 

INTENDMENT. 

1. A fine without a deed to lead the ufes, 
(hall be intended to the ufe of the co- 
nufor and his heirs, 2 

3. The court will intend a good original, 
unlefs the contrary appear, Redman <v. 
Edolfe, 3 

IRELAND, 

J 3 y 22. Geo. 3. c. 28. and 23. Geo. 3. 
c. 53. all appeals from the courts in 
Ireland to the courts in England are 
^boljlhed, go not is 

ft 

ISSUE. 

fa Pleading, Deyife, Eftate* 


1. An a&ion will not lie againft a judo* 
for any a£ts done in lus judicial ca** 
pacity, Bujhell's Cafe , 

2. An a&ion will not lie againft a Judge 

for a 'wrongful commitment, any more 
than for an erroneous judgment* 
diamond c v. How el, i8 4 

JUDGMENT. 

1. If no appearance be entered, judgment 
will be erroneous. Good win v . Harlovo t 2 

2. If there be judgment againft three, 
execution cannot be taken out againft 

one, ibid, 

3. By 18. Eliz.c. 14. no judgment (hall, 
after verdid, be ftayed or reverfed for 
any deft£l of form in, or for the want 
of, any original writ, Redman <v. Edolfe< m 

3 notie 

4. If a feire facias be brought in the 
king’s bench on a recognizance in 
chancery, ’and there be a demurrer as 
to part and an ijjiie as to part, yet the 
king’s bench (hall give judgment on 
the whole record, JeJerfon v. Dawfon , 

29 

5. If judgment await the deliberation of 

the court, and the plaintiff die before 
an opinion is given, yet»if there are 
no continuances, judgment (hall be en¬ 
tered as if it had been immediately 
given on return of pojlea , 38 

6. A judgment, though acknowledged in 
the name of another, (hall not be fet 
afiile in a luminary way until the of¬ 
fender is convicted, Rawlins’ Cafe, 46 

7. Judgment having been given in a 

court of la w will not impede a court of 
equity from directing au ijfue in the 
caufe. Cole •v. Forth, 94 

8 . If audita querela be brought after the 
day in bank, the judgment lhall be en¬ 
tered up as of that day. Lumpiere v. 

Meredith , . Ill 

9. Judgment, whenever it is entered, re¬ 
lates to the day in bank, viz. the firft 
day of the Term, Ayres v. Lenthall, 112 

10. A judgment againft a mortgagee ob¬ 
tained fubfequent to the mortgage* 
does not attach upon affets produced 
by a feleafe of the, equity of redemp- 

tion. 
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tlon. Sed £>u. If i!’is diftin&ion is not 
done away / Freeman *u. 1 ay lor, 115 

11. Ifjudgmentbe given againft a plain¬ 

tiff” upon the infufficiency of his decla¬ 
ration, the defendant cannot plead this 
judgment to a fccond action for the 
fame caufe, although the entry be a 
nil capiat inftcad of eat fine die , Lampen 
v, Kedgtuin , 207 

12. If two actions be brought on two fe- 

veral bonds, the plaintiff who firft 
figns judgment # fhall have priority of 
execution. Anonymous , 253 

13. By 29. Car. 2. c. 3. the time of 
figning judgment (hall be docketed, 
and, as againft purchafors, fhall only 
bind lands from that time, 253 not it 

JURY. 

1. A defendant is entitled to a copy of 
the panel to prepare himfelf for his 
challenges, 15 

j. The queftion of what is reafonable and 
what unreafonable , is a queilion of lavs 
for the court, and not of fatt for the 
jury, Cattcrallv. Marjhall, 7^ 

3. A juror cannot be withdrawn in an 
affile, 123 

4* In what cafe a ferjeant at lava may be 
returned as a juror, 226, 227 

3. By 24. G;'0 2. c. 18. no challenge 
fhall be taken to any panel of jurors 
for w ant of a knight's being returned, 

226 notit 


L. 

LABOURERS. 

AN indi&ment for retaining a fervant 
without a tetUmonial from his laft 
mailer quallieJ, 78 

LEA S,E. 

1. A lcafe created de novo out of the in¬ 
heritance to A. and the heirs male of 
his body, docs not determine by his 
death without iffue, but, like a term 
in.grefi, fhall go to bis. executors, Bur- 
gis v, Burgis, • 1 1 5 


2. A leafe made the 10th Oftober, babes*, 

dum from the 20th day of November* 
for five years, is void for uncertainty .— 
Sed If it does not commence from 
the delivery i 180 

3. if two manors have been ufually l$t 

for fixty pounds a-year, and the bifhop 
gjant a leafe of ope of them only, re - 
ferving thereon the fame rent at which 
both the manors were let, yet this leafe 
is good ; for the 1. Eliz. c. 19. fays, 
that the old accuilomed rent or more 
fhall be referved, Tbreadneedle v. 
Lynam , 203 

4. On a leafe for ninety-nine years, if A m 

and G. fhould fo long live, referving 
a heriot or forty fhillings to the leffor 
and his affigns, at the. election of the 
leffor his heirs and affigns, after their 
feveral ^ deaths Jucce/five, as they are 
.lamed in the indenture, the devifee of 
the leffor cannot diftrain. Sed <£«, Tf- 
the leafe does not determine on C’s. 
dying before A . and A. ? Ingram v. 
Tot hill, 21T 


L E E T. 

The duty of an ale-tafier appointed by a/ 
court-leet, is to make prefentment at . 
the leet, on his finding the liquor not 
according to the affife, 204 


LETTERS PATENT. 

Oyer cannot be demanded of letters pa - 
tent after the expiration of the term 
in which a profert of them is made. 
Anonymous, fan 


LEVANT & COUCHANT. 


In what cafe it is nec 
et couchunt , 


efiary to aver levant 
63. 74 


LIBEL. 

1. If a petition to parliament be referred 

to a committee of the houfe, an action 
will not lie for printing and publifhing 
a number of copies for the ufe of the 
members, although the matter therein 
contained be falfe and fcandalous. Lake 
•v+King. 53.59 

2. But if a perfon print and publifh a li¬ 
bellous anfwer to a petition to parlia¬ 
ment, before fuch petition is referred 

U» 
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to a committee, an adlion will lie. ibid. 

58 notit 

LICENSE. 

See Leafe, Pleading. 

LIMITATION OF ESTATES. 

I. If a term be davifed to A. for life, 
with remainder to B. for life, and if 
B. die without iffue of his body be¬ 
gotten, then to C, the limitation over 
to C. is too remote to take effedt, Love 
v. Wyndham, 51 

If a devife be made to A. for life, 
with remainder to B. and the heirs of 
ljis body, provided that if B. marry 
without the con font of C. then the 
ellate fba.ll go to D. this is a Limitation 
and not a condition. Porter v. Fry , 86 

3. Exprefs words of condition may^by 
conftrudtion, in a will amount to no 
"more than a limitation, 86, 87 

LIMITATION OF ACTIONS. 

I.. To an ajjiitnpjit , on a promife to pay 
fo much out of the net-proceeds of a 
certain parcel of goods to be imported, 
the defendant may plead that “ the 
caufe of a&ion did not arife within 
fix years,” Martin v. Delboe, 71 

£. The flatute of limitations cannot be 
pleaded to an a&ion on an executory 
promife. Buckler v. Floor , 89 

3. An adlion of debt againft a fheriff for 
money levied under a fieri facias is not 
within the flatute of limitations. Cock- 
ram v. Wblby , 245» 2 +6 

((. To an a&ion of ajjumpfit upon an ac¬ 
count fiated t the defendant may plead 
the flatute of limitations, Farrington 
v. Lee , 269 

5. But if. before action brought, the ba¬ 
lance upon an account fiated be carried 
forward, and the account again be¬ 
comes an account current, this is not 
Within the 21. Jac. 1. c. 16. 27o 

LIVERY. 

ff one of two women who are joint- 
tenants in fee make a feoffmenf to a 
man, with livery within view, and 
marry the feoffee before he enters on 
fhe land, his entry after th§ marriage 


is a good execution of the livery ; lor 
the livery being voithin view, an ir¬ 
revocable interefl palled to the feoffee, 
and the fubfequent entry (hail relate 
back, fo as to make the feoffment per¬ 
fect, Parfons v. Perns , 9* 

LONDON. 

1. The city of London may fine a free¬ 

man for not taking up his livery, and 
recover it by adlion of debt, Grafton** 
Cafe, IO 

2. By the cuftom of London, a married 

woman may fue and be fued in the city 
courts, as a feme foie trader , without 
her hufband ; but 2 >u. If the trade 
of a victualler be within this cuflom f 
Moreton v. Packman, 26 

3. But a feme foie trader cannot be fued 

in the J'upenor courts without her huf¬ 
band, Caudcll v. Sbavi, 26 no tit 

4. The court of aldermen in the city of 

London may impofe a reafonable fine 
on a perffln for marrying a city or¬ 
phan without their confent, although 
he be not a freeman , and he have no 
notice that ihe was a city orphan, and 
the marriage be out of the city ; and 
on refufal to pay the fine, the court 
may commit the offender, Harvjood*s 
Cafe, . 77 - 79 

5. The lord mayor of London is con¬ 

fer vator of the river Thames, and it is 
common to all fiihcrmen, 106 

6. The courts will not take notice of the 
cuftoms of London until certified by 

THE RECORDER, 2X2 

7. The cuftom of foreign attachment has 

been certified to the courts by the 
Recorder of London, ztz notes 

8. By the cuftom of London, an infant 

may bind himfelf apprentice, and the 
mailer (hall have the fame remedies as 
if the apprentice had been of full age, 
Horn v. Chandler , 27 a 

, . ■ t* — — 

* M. 

MALICIOUS PROSECUTION. 

AN a&ion for a malicious profecution 
Will npt lie aga^nA one attorney for 

foipg 
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• ioing another in an inferior court* or or eftablifh a ferry to hit prejudice* 

For faing on the retainer of a client, an aftion will lie, although not held 

although he knew there was no caufe or worked on the fame days. Yard v. 

<>f action. Anonymous, 209,210 Ford, 69 

« 

MANDAMUS. MELIUS INQUIRENDUM; 


1. A mandamus will not lie to reftore the 
fell jw of a college at one of the uni- 
verfities, who has been removed by 
thesvifetor appointed by the founder of 
the college, Applefords Cafe , 82, 83 

2. A mandamus lyill not He to the 
benchers of an inn of court, ibid . 85 

MANOR. 

z. A cuftom for the tenants of a manor 
to have a foie and feparate pallure, in 
exclufion of the lord, is good, Hopkins 
*v. Robinfan, 74*75 

2. A manor may contain feveral fmaller 

manors in which courts are held for 
the cafe of the tenants, but inlaw they 
fhall be all taken as one .manor, Green 
*,v. Proude , 118 

3 . Tdl-traverfe may be appurtenant to 

a manor, and the appurtenancy is not 
deftrovcd by the manor coming into 
the hands of the crown, James v. 
Jobnjlon , 231 

MARRIAGE. 

1. The parfbn of a donative cannot marry 

perfons without a licenie, Maddox •v. 
Peterborough , 22 

2. By 26. Geo. 2. c. 33. f. 8. it is felo¬ 

ny in a clergyman to celebrate matri¬ 
mony without publication of banns or 
licenfe fi i'll obt.11 ■> ed, ibid. 2 2 

3. A man may not marry his wife’s 

filter’s daughter, 25 

4. The marrying of a bajhird who, if le¬ 

gitimate, would have been within the 
Levitical degrees, is illegal, Harris v. 
J'fell. . 25 not is 

5. A city orphan cannot marry without 

the confent of the court, Harwood's 
Cafe , 77 

. MARKET. 

|f a man have a fair, a market, or a ferry, 
and another ereft a-fair or marker! 


1. The court tyill grant a melius inqui¬ 

rendum on proof of corrupt practice in 
a coroner on taking an inquifition 
pojl mortem, Rex v. Stanlake , 82 

2. A melius inquirendum is, upon default 

of the coroner, directed to the 
fheriff, ibid* 

% 

MISERICORDIA. 

1. By 16. & 17. Car. 2. c. 8. no judgment" 

after verdict, confeflion, relidd •verifi- 
catione , or cognovit ; and by 4<&5- Ann. 
c. 16. after nihil dicit , or non j'um in- 
formatus, fhall be reverfed for want of 
a tnifericordia or capiatur being en-^ 
tered, 73 notis 

2. The pra&ice of the courts of king’s 

bench and common pleas on the en¬ 
try of the mifericordia , &C. ibid • 

MISNOMER. , 

1. Mifnomer cannot be pleaded to a writ. 

of excommunicato capiendo , Bonnefeld* s 
Cafe , 70 

2. In debt on bond the defendant was 

l'ued by the name of Jaacob inftead of 
Jacob , and held no mifnomer , Aboab's 
Cafe , 107 

3. A leafe made by an ecclefiafiical per- f 
fon fhall not be avoided for mifnomer , 

115’ 

MONOPOLY. 

By ai.. Jac. 1. c. 3. all monopolies by 
letters patent, &c. or anything tending 
to the fame, are void, 25 S notit 

MONSTRANS DES FAITS. 

The plaintiff in quare impedit declared 
uron a grant of an advowfon to his 
anceftor, and fays, hie in curia prolatd , 
bi’t has it not to fhew. It was moved, 
that as the defendant hid the 
deed in his hands, the plaintiff might 
take advantage of a copy thereof 

which 
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which appeared in an inquifition found 
In the tune of Edward tine Sixth5 but 
denied, *66 

MORTGAGE. 

If a mortgagor confefs a judgment fub- 
fequent to the mortgage, and die, and 
the mortgagee btiy the equity of re- 
. demption of the heir, the money paid 
for this purchafe is a (lets in the hands 
of the heir. Freeman v. Taylor* 115 


N. 

NECESSITY. 

NECESSITY is two-fold, necejptasJim- 
plex I'd abfoluta, and necejjitas qdkli - 
feat a vel convenientia , 139 

NEGATIVE PREGNANT, fee 223 
See Pleading. 

NEW ASSIGNMENT. 

*In trefpafs, if the place where be not 
named, the defendant may Hate ano¬ 
ther time, and put the plaintiff to a 
nevi alignment, Marfhal r v. Ditcbin , 89 

N O N C L A I M. 

See Fine. 

NONCONFORMISTS. 

A cafe upon the Oxford abl againlt non- 
conformijl mini Hers, 68 

NON-TENURE. 

1. f ' Non-tenure” pleaded in abatement, 

181 

2. “ Non-tenure” when a plea in bar 
and when only in abatement , 249, 250 

See Formedon, Abatement, Pleading. 

NOTICE. 

1. If an eftate be fettled on A. «pro- 
vided that {he do not marry with¬ 
out the confent or B. the eftate will 
be forfeited if ftie marry without fuch 


confent) although foe had no notice of 
the limitation previous to the marriage^ 
Porter v. Pry* 86 

2. If an infant purchafe an advowfon* 
and the incumbent die, lapfe foail in¬ 
cur, although he had notice of the 
death of the incumbent, 87 

3; If lands be devifed to the heir with * 
condition, he muft have notice of 
condition, but notice is not neceffary* 
if lands be fo devifed to a ftranger, 87*, 

4. It is a rule, that ** every man is bound 

to take notice , when there is no one 
bound to give notice ,” 87 

5. Where perfons are equally privy and 
concerned, there needs no notice, 87 

6. In what cafe notice of a writ of error 
is neceffary, Ayres v. Lent hall , na 

7. In what cafe an executor muft have 

notice of teftator’s fpecialties, to pre - 
vent his paying fimple contracts. 
Brooking v. Jennings, 175 

8. Common fame, or accidental intima¬ 
tion of a fadt, may in fome cafes 
amount to legal notice. Fry v. Porter, 

N U S A N C E. 

1. The building of a wall fo*as to inter¬ 

cept the profpeft of another, is not a 
nufance, Knowles v. RichardJon , 55 

2. A booth for rope-dancing erected in a 

public llreet is a nufance, for which tho 
matter and workmen may be indidted„ 
Hall's Cafe , j(r 

3. A Judge upon his own vie w may or¬ 
der a nufance to be abated, ibid, 76 - 


o. 

O A T U. 

SEE Action on the Cafe. 
OFFICE. 

I. An afpfe lies to recover the office Of 
ferjeant at mace in the lioufe of com¬ 
mons, Craig v, Norfolk, 121 

2. To 
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To maintain art ajpfe for a patent of- 
! ficfj the party mull prove a feijin in 
\ law, ibid. IZZ 

In an elc&ive office the party mull be 
imeefted to gain pofjejfion, but irt a pa- 
! tent office he is in poffeffion by the 
: creation, ibid. 123 

4. If an office be granted to two perfons 
without words of furvivorfhip, and one 
of them die, the intereft is determin¬ 
ed as to both. Slater v. Car eve , 187 

0. An archdeacon* cannot be appointed 
to the office of expenditor, Dr. Lee's 
Cafe, 282 

ORPHAN. 

See London. 

OUTLAWRY. 

1 

!The praftice of the court of exchequer 
in cafes of outlawry, 50 


tempt during the fitting of parliainftif,' 
Lord Shaftefbury's Cafe , < 44 

2. All orders of parliament are deter¬ 
mined by a prorogation of the feffion 
or a diffolution of the parliament, ifiid. 

144 

t 

PARTNERS. 

If one of two partners become a bank- 
rupty or die, the folvent or furvivifng 
partner is liable to the debt, 46 

PASTURE. 

Copyholder may have foie and feveral 
paltures in exclufion of the lord, 74 

PAUPER. 

A perion filing in forma pauperis cannot 
ljave a new trial, or remove his cadis 
from an inferior court. Anonymous, 

268, 269 


OYER. '• 

Oyer of letters patent cannot be demanded 
of letters patent after the expiration of 
the term in which the profert of them 
is made. Anonymous, 69 


P. 

PARDON. 

1. A PARDON of “ all of ends'* in- 
every crime not capital, Angel’s Cafe, 

102 

2. If one of two obligors be fued to out¬ 

lawry, and’ fatisfaction be afterwards 
recovered againtt the other, the out¬ 
law mull firft fue out a pardon before 
he can be relieved, Higden <v. Whit¬ 
church, 224 

PARISH-CLERK. 

• 

A pari(h-clerk cannot fue in the fpiritual 
court for his fees, 168 notis 

PARLIAMENT. 

1. The houfe of lords, or the hou(e of 
commons, may commit for a con- 


PENSION. 

If a parfon have a penfion by preferip- 
tion, he may fue for it cither in the 
fpiritual court ct at common law, 
Barry <v. 7rebef wyc.be, 218 

PERJURY. 

1. A man may be indi&ed for perjury in 

a court baron. Anonymous, 5 q 

2. If perjury be committed ttt the affizes, 

and the indictment Hate the venire fa¬ 
cias as returnable before 44 the fujiices 
aforefaid," yet the fubfequent Jullices 
of alfize may try the indictment, Rex 
*u. Serjeant, 8i 

PERSONATING. 

1. By 21. Jac. 1. c. 26. §. 2. to perfo- 

nate bail, or enter judgment in the 
name of another, is felony. Ravelin's 
Cafe, 46 

2 . But if the bail be not filed, it Is not art 

offence within the flatute, ibid. 46 

3. Nor will the court fet afide a judg¬ 

ment acknowledged in the name of 
another, until the offender has been 
profecuted, ibid. 46 

4. The ftatute 21. Jac. 1. c. 26. extends 
only to proceedings in couri j but by 

4. Will* 
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4. Will. am^Mary, c. a. it is felony 

' to perforate another as bail before any 
Judge or commifjioner, ibid* 46 not is 

PHYSICIAN. 

I. By 32. Hen. 8. c. 40. members of the 
college of phyticiansl are exempted 
from ferving the office of conftable in 
London, Dr. Poordage's Cafe, 22 

a. But this will not exempt a phyfician, 
though a member of the college, from 
ferving the office in the country where 
he occafionally relides, ibid. 22 

PLEADING. 

1. In affumpfit for money had and receiv¬ 
ed, the defendant cannot plead an 
agreement to pay it to a third perfon, 
Bucknal <v. Swinuock , 7 

.2. To a quodei deforciat in Wales , the de¬ 
fendant cannot plead ‘ * a vouchee” in an 
Englijh county, Vaughan <v. Cafewell, 8 

3. To trefpafs for entering a houfe, the 
defendant may plead that the plaintiff 
did licenfi him to enjoy the houfe until 
fuch a day. Hall <v. Scab right, 15 

4. A confeifion in court, on an informa¬ 

tion for a libel, does not preclude the 
plea of not guilty, 18 

5. To juftify trefpafs by authority of 

a corporation, the defendant mull fhew 
an authority by deed under the com¬ 
mon leal, Home nj. Ivy, 18 

t). To a feire facias againft bail, a plea of 
“ caption and efcape of the principal” 
mull ihew out of what court the writ 
iifued, Pryn <v. Smith, 19 

7. To an attachment for not performing 
an award, the party may plead ** no, 
award” made, Darbyjhirev. Cannon, 21 

8. A plea to a fdre facias againft bail that 
the principal had paid, mull ftatc the 
place where. Birr ell -v. Shaw, 24 

9. In what manner a plaintiff may reply 
to an executor who pleads feveral 
judgments, Trethuny <v. Acizland, 33 

10. To affhult and battery, the defendant 
may plead that it was in defence of 
his poffcjjion ; but if he fay mol liter in- 

fultum fecit, inftcad of molhter tnanus 


impofuit, it will be bad on demurrer , 
Jones ns. Treftlian, 36 

if. A declaration in debt on an award 
that “ inter alia it was awarded,” is 
good, Leach *v. Morris , 3 ^ 

12. To debt on bond to favc harmlefs, 
and non damnijicatus pleaded, if the 
plaintiff Hate payment in damage, and 
the defendant rejoin that he tendered 
the money, and that the plaintiff paid 
it de injuria fud propria , it is a depar¬ 
ture, Richards <v. Hedges, 43, 44 

13. A declaration in trover for “ ten 
pair of curtains and valons,” is good 
after verdict, Taylor <v. Wells, 47 

14. In debt againft an executor, a plea 

of judgment recovered and no afiets 
ultra , without alledging in what court 
and the time when recovered, is bad 
on general demurrer, Jordan <v. 
Fawcett, 5 ° 

15. A flier iff againft whom an a&ion is 
brought for. a falfe return of cepi corpus , 

>c. may plead the ftatutc of -4 3. Hen. 

6. c. 1®. in bar, or give it in evidence 
on the general iffue, Parker <v. Wclby , 

57 

16. In an allion on the cafe upon an 

agreement to furrender copyhold lands 
generally, an averment that they were 
fur rendered into the hand! of two te¬ 
nants ol the manor fccundum ccnfuetu - 
dinc/n, is good, without letting forth 
the cuitom, Turner <v. Benny, 62 

17. Qi. If churchwardens can plead 

matter of dilcharge in bar to an ac¬ 
tion of account i 65 

18. In an allion againft churchwardens, 

the property mull be laid to belong to 
“ the parilhioners,” 65 

19. Payment of part, and a promife to 

pay the remainder of a debt, cannot be 
pleaded as an accord and faiisfaction. 
Cook nj. Hcnychurcb, 69 

20. A declaration in an allion on a pro¬ 

mife to give the plait)tiff a bond with 
a fulficicnt penalty to lave him harm- 
lefs, mull Hate what the penalty was. 
Cater all <v. Marfhall, 70 

21. On ajjumpfit for goods fold, if the de¬ 
fendant plead a prior altion on the 
fame contrail/ the plaintiff may tra- 

verfe 
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verfe the identity of the contrails and 
conclude with a verification, Hainan 
•v. Truant* 72 

S3. In pleading a prefcription for a foie 
and feparate pallure, it is not necef- 
fary to ftate the cattle levant ct tou¬ 
ch ant, Hopkins v. Robinfon , 74, 75 

23. In an avowry for a foie and feparate 
pallure in a manor, if the right be not 
claimed as a prefcription in the tenants , 
but as A cujlom in the manor , it is not 
neceffary to lhe-.v fpecial title, 75 not is 
34* A plea juftifying trefpafs by virtue 
of proceis out of an inferior court, 
mail ftate the court out of which it 
iftfued, hut it need not fhew that the 
caufc of adtion arofe within its jurif- 
didtion, Gamble v. Forrejl , 75, 76 

25. To an adlion on an executory protnife , 
the defendant cannot plead non ajjump - 
Jit infra fex an nos t Buckler v. Moor, 89 

a6» In trefpafs, if the place where be 
not named, the defendant may ftate 
another time, and put the plaintiff to 
a new alignment, Marjhal v. Ditching 

89 

*7. A declaration in cjedlment for corn- 
mills, and 1OO acres of heath and furtze , 
generally, is good after verdidl, 90 

28. In pleading a breach of a covenant 

for quiet enjoyment, it is not fufiicient 
to fay that liich a perfon entered claun- 
ing title , without fhewing the kind of 
title under which he claimed, Norman 
*v. Fojler, lot 

29. If an adlion be brought by one te¬ 

nant in common without his compa¬ 
nion, the defendant may plead co¬ 
tenancy in abatement, BLtckborougF v. 
Greaves, 1C2 

30. Jaacob inftead of Jacob cannot be 
pleaded as a mifnomer, Aboab's .Cafe, 

107 

31. An indidlmcnt for a nufance, con¬ 
cluding to the detriment of the inhabi¬ 
tants > is bad, TherowgooJ’s GaJ'e, 107 

108 

32- In pleading a recovery, it is not ne- 
ceftary to fay any thing of the king's 
Jtlver , Benfon v . Hcdfcn, 108 

33* To an indidlmentfor not repairing 
2 road, matter of difehargs mull be 


pleaded, Rex ns. St. Andrew*s, z 12, 

* ■ ‘i*3 

34 * If an executor give bond for pav- 
ment of a legacy, he cannot plead 
an adlion on it, that the teftator re¬ 
voked the will, Backwell v. Bctrdue* 

. s . 113 

35. In an adlion againft an executor for 
a debt due from the teftator out of a 
particular fund, it mull be averred 
that the fund was folvent. Anonymous , 

163 

36. A perfon, though neither conftable, 
churchwarden, nor other officer, may 
juflify an adlion of affault and battery, 
by pleading that the plaintiff ditturbed 
the congregation while the minifter 
was performing the rites of burial, and 
that he manus rnolliter impofuit to pre¬ 
vent fuch dillurbance, Glover v. liynde , 

168 

37* To an adlion of debt on bond 
againft an executor, if the defendant 
plead that the teftator was indebted to 
the plaintiff upon a ftatute-merchant 
yet in force, and no affets ultra, the 
plaintiff may reply, that the ftatute 
was deftroyed by lire, Buckley v. Honv r 
*rd$ 186 

38. The beft and fureft way of drawing 

an information for not coming to 
church, is on the ftatute of 23. Eliz. 
c. 1. f. 5. reciting the claufe in it that 
refers to 1. Eliz. c. 2. H'arren v. 
Sayre, 191 

39. To a ft ire facias brought by an exe¬ 
cutor on a judgment obtained by his 
teftator, the defendant cannot plead 
that a ca.fa. iffued againft him, upon 
which he was taken and in live cuftody 
of the warden of the Fleet, and that he 
paid the condemnation-money to thb 
\va RDEK, Compton v.Ireland, 194,195 

40. To an adlion on a pref-ription for 
an annuity due from the redtor of a 
church, it is no pica to fay that the 
church is deftroyed. Anonymous, 200 

41. In an adlion againft the office* of a 

Isct for feizing corrupt vidluals, if the 
defendant juftify under a cufloiA, the 
plaintiff may reply, that the vidluals 
were not in a corrupt ftate, Vaughan 
nu Atwood, 202 

42. To 
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41. To an affumpfit upon a quantum tne- 
•' resit and an indebitatus the defendant 
■lay plead infimul computaffint, and 
tKat, in confiderat»on of paying the 
balance, the plaintiff promifed him a 

* dUcharge, Mil ward -v. Ingram , 205, 

| 206 

43. On a fptcialprom i/e, payment, or any 

other legal dilcharge, muff be pleaded. 
Fit* v. Free/lone, a to 

44. To trefpafs for immoderately riding 
the plaintiff's mare, the defendant can¬ 
not plead that the plaintiff lent him 
the mare and gave him licence to ride 
her, and that by virtue of this licence 
be and his fer'uant had rid upon the 
«nare by turns. Bringing at. Mortice, 

ibid. 

4£. To an aftion brought by a perfon as 
adminiftrator, the defendant may plpad 

^ that the executor named in the writ has 
adminiftered, 214 

46. A plea may be good in abatement , 
though it contain matter in bar, ibid . 

47. In pleading an avowry, under aleafe 

for lives, it mud appear that the leffees 
were alive at the time the diftrefs was 
taken, Ingram v.T'otbil, 216 

48. The manner in which a common re¬ 

covery mull be pleaded, Wakemau v. 
Blackwell , 218, 219 

49. In declaring in a formtdon , if part of 

the words of the writ are introduced 
into the declaration, concluding with 
an et cetera , the “ &c.” fhall be taken 
to include the whole, Barrow v. Hog¬ 
get, 219, 220 

£0. To debt on bond, the defendant can¬ 
not plead another bond given in fatis- 
faction ; but if the plaintiff take iflue 
on fuch a plea, and it is found againft 
him, the defendant fhall have judg¬ 
ment, Blythe v. Hill, 221 

31. In audita querela the outlawry of the 
plaintiff may be pleaded in disability, 
Higdenv. Wbitecburcb, 224 

£2. To debt againft an heir on the bond 
o£ his anccftor, the heir may plead 
•that the obligor, his anceftor, died in- 
teftate, that adminiftrati m was com¬ 
mitted to A. B. and that be, the ad- 
{piniftrator, gave the plaintiff another 
Vox.* I. 


bond in full fatisfaftion of the former. 
Blythe it. Hill, 225 

53 ■ On a declaration in covenant to pay 
forty pounds a-year fo long as the de¬ 
fendant fhould continue regiftcr, if the 
defendant plead that the office was 
granted to A. B. and C. for their lives', 
and that he enjoyed it fo long as they 
lived and no longer, and that fo long 
he paid the faid forty pounds ; the 
plaintiff may reply, that the defendant 
did enjoy the officejonger and had 110c 
paid the money; but he muft affign as 
breach, that the defendant did not pay, 
Gayle v. Betts, 227 

54. Upon a plea of no award, if the 

plaintiff in his replication fet forth an 
award, and affign a breach, the de¬ 
fendant cannot takeifTueon the breach, 
for it would be confeffing what he had 
denied before, ibid. 

55. If a plaintiff in a declaration in quart 

imp edit alledgc that A. was feiicd in 
fee of fuefi a manor, to which the ad- 
vowfon was appendant, he need not, 
in ftating the prifentation, alledge chat 
it was tempore pads, Strode as. Bijbop 
of Wells, tStc. 2 30 

56. To an aflion of debt brought by a 

perfon as adminiftrator to a married 
woman, the defendant cannot plead 
that the hulband is alive, and that ad- 
miniftraiion of the wife's goods ought 
dejnre to be committed to him, Davies 
at. Cutis, 231 

57. lr/ debt againft A. as executor of B . 

if he plead that he is adminiftrator and 
not executor, he muft expre sly fhew 
that B. died inteftate, and the time 
when administration was granted ; and 
conclude in abatement and not in bar % 
JuJlice v. White, 239 

58. Pleadings in an aftion on the cafe 

againft a fheriff for a falfe return. 
Page v. Tulfit, 240 

39. The ftatute of limitation cannot be 
pleaded to an a&ion of debt againft 
a fheriff for money levied under • 
fieri facias, Cockran at. Welby, 246 

60. Non-tenure when pleaded to “ the 
tenure " is a plea in bar ; but when 
pleaded to “ ihe tenancy*' is in abate¬ 
ment, * 250 

An 61. A 
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j$I. A jollification in trefpafs that the 
plaintiff was redtor of foch a c.hurch, 
and that the goods were taken under a 
Jequejiration of the profits of the rec¬ 
tory for the reparation of the chancel, 
mull aver, that no more was taken than 
%vas neceflary to the expence of repa¬ 
ration, Walnuyn v. Awbcrry, 259 

.62. Pleading on an indenture of appren- 
ticclhip by the cutlom of London, 271 

63. To trefpafs and falfe imprisonment, 

the defendant iyay juftify by virtue of 
an attachment out cf the court ofeban- 
cery, Furlong v. Bray , 272 

64. In quart impedit, if the king fuggcjl 

a title, and the defendant make a title 
and traverfe the king’s title, the king 
in his replication mult maintain his own 
title fuggcHed in the declaration ; for 
it is not Sufficient for him to traverfe 
and deftroy the title made by the de¬ 
fendant, Rex v. Hinkley, 276 

65. To debt on an award*, if the defen¬ 

dant plead t€ no award,” and the plain¬ 
tiff let out an award ; if the defen¬ 
dant rejoin that “ itwas not delivered,” 
and conclude with a verification , it is 
bad ; for the rejoinder, which confrffes 
an award, is a departure ; and the af¬ 
firmation that “ it was delivered” ought 
to have concluded to the country , Ro¬ 
berts v, Marriott , 289 


right heir to his father.! f and 
fan, being fo fejfed, creates* 
fratris ; which occasion the e 
dtfeend to his fitter of the w 
only, and not to his two fitterii 
as heirs to the father, B lac kb 
Graves, 



POWER. 


1. A power given to a hulband to revoke 

a deed of fettiement, with the confent 
of his wife in writing, is not executed 
by the wife fea'ing a deed containing 
a claufc of revocation, Mordaunt v. 
Peterborough , 114 

2. If there be a power of revocation* 
and a leafe for years is made, it is fuf- 
pended quoad the term j but after it is 

-good, ibid. ibid , 

3/A man deviling an ettate to his wife for 
life, “ to be at/pojcJ of by her to fuck 
** of my children as (he (hall think fit,” 
gives her an eftate/ir life, with a povoer 
to give it to any of - the children in fee , 
Lieje v. Saltingjione, 

4. The marriage of the widow cannot 
fufpend the power, Tomlinfon v. Heigh¬ 
ten, 190 not is 

5.,A wife in fuch a cafe is a mere in- 
ttrument to carry the intent of the 
donor of the power into execution. 


66. In covenant on a general warranty 
for quiet enjo/ment, the defeat, in af, 
figning a.breach, that A. having law¬ 
ful title entered, &c. without ihewing 
what title he had, is not cured by a 
verdidt for the plaintiff, in an iffue on 
’ a plea protejling that A. had not any 
lawful title, and affirming tha't he did 
. not ditturb the plaintiff', Wootton v. 
\ Jicle, 293 

1 FOSSESSIO FRATRIS. 

A cqnvholder having a daughter by his 
fine wife, and a Ion and a daughter by 
' his fecond wile, fur/enders his eilate 
; . tQ’jti* ejdcft daughter for five years, 
Mtltlf remainder to his own right heirs, 
\iljnidl-dies.. The daughter is admitted ; 

tbAfon dies ; the five years expire.— 

: The admittance of the daughter is the 
.*dlhitUnce of the foh inremaiuder as 

_v • 


PRACTICE. 

I. In an action againff feveral defendants, 
the plaintiff cannot declare till ap¬ 
pearance entered, 3 

а. A plea to an illegal voucher in qttedei 
deforciat, is, if adjourned, peremptory 
on the tenant, Vaughan v. Cafewicl, S 

3. If an attorney be feed time enough tt> 
give him two rules to plead, judgm if 
may be flgned within the Term^ fi d. 

4. An adlion cannot be dij*continued alter 

verdict, ’ 13 

5. A plea in abatement is too late after 

imparlance, t • 

б . The Court will flay proceedings if 

execution be taken out contrary, to 
agreement, Veal v. W arner, ' 20 

7. Pro- 
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7. Proceedings (hall be flayed on a caufe 

* being referred, • 24 

8. A plaintiff mu ft declare within three 
.Terms, or the defendant may be dif- 
charged on filing common bail. Bear 

Bennett, 25 

o. If the Court take|time to confider, 
judgment {halls be given as if it had 
been given upon the return of the 
foflca, though the plaintiff die in the 
intermediate time, 3 ^ 

jo. The Court will, after judgment on 
demurrer, give leave, under circum- 
ffances, to difeontinue on payment of 
coils, Roberts v. Marriott, 42 

SI. In a noflanrer for proflrating ioclo- 
fures, on judgment for damages, one 
dijlringas will i'erve for letting up the 
inclofures and the damages ailo, J\ ex 
r u. Efljl Criujlcad , * 66 

'12. If a relid a verifeatione be entered 
’ after non ejl faclum pleaded, the de¬ 
fendant (hall only be amerced. More- 
duck v. Car let on, 73 

J3. By 16. & 17. Car. 2. c. 8. and 4. 
& 5. Anne, c. 16. no judgment (hall be 
(laved or reverfed after verdifl, &c. for 
want of a capias or mifericordia , &e. — 
The practice of the courts of king’s 
bench and common pleas in conl'e- 
qucnce of thefe llatutes, 73 notis 

14. In debt on bond, in an inferior court, 
the defendant may by cuftom pray a 
writ of enquiry after a cognovit actionem , 

• fright man v, Parker, 96 

15. If an audita querela be brought after 

the day in bank , but before judgment 
entered, it {hall be entered as of that 
day, to prevent the plea of nul tiel re¬ 
cord, Lamfriere v. Mere day, ill 

|6. A writ of error mutt be allowed 
within -four days after taken out, or it 
will not prevent execution, Jyres v. 
Lent ball, 1 1 2 

S9. Giving time to plead countenances 
the attion, but granting imparlances 
docs not, 184, ih’5 

1 9 - In a&ion of debt, the firfl procefs is 
fuenmons ; and if the defendant appear, 
\ommon bail {hall be filed ; but if he 
do not, a capias iffues to hold to fpecial 
bail, HqU Boot It, 236 


C I P AX M A T TER S. 

PRAEMUNIRE. 

A defendant againtt whom judgment has 
been obtained in the court of king’s 
bench, cannot be fued upon the ttatute 
of prmmunirc for bringing an Englijh 
bill in the court of chancery to be re¬ 
lieved againtt fuch judgment, ICingv. 
Stan.iijb, 59 

PREROGATIVE. 

The king, by his prerogative, may 
change the venua before appearance, 
Rex v- Webb, 2 

2. Books that have no certain author, as 
the almanack printed before the Book 
of Common Prayer, are deemed pre¬ 
rogative copies; and the king may 
grant the excluiivc right of printing 
them, Stationers Company v. Seymour , 

*S 7 

PRESCRIPTION. 

1. In pleading a prefeription by a cor¬ 

poration for a common without flint, 
it need not be alledged that the beads 
were levant et couch ant, Meller v. Sta¬ 
ples, 6 

2. In pleading a prefeription for foie and 

feparate patture, it is not necefiary to 
fay “ for cattle levanUtt coucbant ,** 
llcpkins v. Robinfon, 74, 73 

3. A man cannot preferibe for foie com-, 
mon, but he may for foie pajiure, ibid . 

75 

4. A'prescription for toll, in confedera¬ 
tion of maintaining/^.’ quay, and keep¬ 
ing a bufhcl to meafure fait, is not 
good, Warner v. Prideaux, 104, 105 

5. In a prefeription for toll upon the 

fea, a good coniideratioR muff be al¬ 
ledged, ibid. 405 

6. It) a prefeription for a free filhery, a 

feveral filhery, or a common filhery, 

the party mull fliew the foundation of 

his claim, Fifeivatter’s Cafe, 105* 106 
• 

7. A prefeription pre-fuppofes a grant , 

and mull be conllrued according to 
the intent of itsoriginal creation, Hvtxel 
V- King, ‘ * 9 * 

8. A writ of annuity will lie upon an ifin 
nuity by a prescription againtt thereto 

A a 2 
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of a church ; and, being due in refpedl 
of the profits which arife from tithe and 
glebe,it is no plea to fay that t|ie church 
U deflroyed, Anonymous, 200 

t 

presentment. 

A prefentment for refufing tp take up^n 
him the office of conftable, mull Hate 
before whom the feffion was held, Rex 
•u. Va'WS, 24 

PRINTING. 

j, The king may grant the exclufive 
fright of printing almanacks and other 
prerogative copies. Stationers Company 
•v. Seymour, 258 

g. The ftatute of 21. Jac. 1. c. 3. againll 
monopolies fli *11 not extend to any let¬ 
ters patent concerning printing, 258 
* noth 

privilege. 

*. A phyfician is not privileged from 
being chofen conftable, except in Lon¬ 
don, 22 

a* An archdeacon Is privileged from the 
office of expenditor to comroiflioner k of 
fewers, 282 

See Attornfey, Conftable, Barrifter. 

PROCTOR. 

£u. If a proflor may foe in the fpiritual 
court for his fees, Horton v-H'tlfon, 

16 j noth 

PROHIBITION. 

j. The Court will prohibit the fpiritual 
court from proceeding againll a perfon 
for keeping a fchool without licence, 
if it appear that the patronage is not 
in the ordinary but in the founder. 
Bates v. Kendal, 3 

S. The Court will not grant a prohibit 
lion upon a mere furmife that the mat. 
ter is not within the jurifdidlion of the 
inferior court. Way man m.'Smith, 64 

a. But if after imparlance a plea be ten- 

9 dered to an inferior court, alledging 
the matter to be out of its jurifdiftion, 
and the court refufe toreeerve the plea, 
p prohibition (hall go, ibid. • 64 noth 


4. If the want of jurifdi&ion appear on 

the fate of the proceedings, in an inferior 
court, a prohibition Ihall go even to a 
court of appeal, and after the caufe ia 
remitted, and coils awarded to the 
appellant, ibid. 64 mb tie 

5. Prohibition ih ill not go to an inferior 

court, although th<* caule of adtion 
arofe out of the jurifdidlioti, Uriels that 
matter has been tendered in a plea to 
the court below, and refilled, Cox v. 
S'. Albans , 81 

6. if a prodlor libel in the fpiritual court 
for his fees in a fuit there, and alfo for 
expences of a journey, and other dif- 
hurfements, a prohibition ihall go fqr 
all except the Jees , Horton v. Wilfon, 

167 

7. If an apparitor, a rtgijler, or a parijh - 
dark, fue for their lees in the fpiritual 
court, a prohibition (hall go, ibid.^ 

168 noth 

8* A prohibition lies to the fpiritual 
court againll a citation ex ojficio tp an* 
fwer articles, Birch v. Lake, 185 

9. On a fuggeilinn that a eftatrix was a 

married woman, the fuperior courts 
will prohibit ihe prerogative court 
from trying t e fail, whether lie had 
power from her hufband to make a 
will. Brook v. Turner, 211 

10. The Court will not grant a prohibi¬ 

tion to a libel againll pariihioners for 
not repairing the church, although the 
word “ church” does, in common par¬ 
lance, include the chancel , which they 
are not bound to repair, Rogers <v. Dm • 
venant, a 37 

PROMISE. 

See AiTumpiit, Agreement, 


Qc 

QUARE IMPEDIT. 

!. IN fuare impedit, if the plaintiff »ake 
)tis title by a presentation he ought \o 
•fay that it was tempore pads ; but if 
the title be by reafon of his bein^ 
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fefcd of a manor, to which the ad- 
, towbh is appendant, it is not necef- 
ftrjr, Stroud v* Bijb»p of Wtlh, *30 
t* The procefs in quart imped it is fum- 
ttons, attachment, and di if refs ; and 
it the defendant do not appear, or caft 
On eff >in> there lhall }e judgment for 
the plaintiff; bat unlefs the defendant 
be psrfonally ferved with the fummons, 
and good fain moners returned by the 
fheriff, the judgment by default lhall 
be fet afidCj Searl v. Long, 248 

3. A recovery in quart impedit again(1 a 

clerk whom the king prefented by 
usurpation* avoids the ufurpation, Rex 
V. 7 bornborougb , 253 

4. By 7. Anne, c. 18. no ufurpation fliall 
. displace the intereft of any perfon in- 

titled to an advowfon ; but fuch perfon 
may prtftnt, or have quart impedit , 

*36 notis 


3. In quart impedit* if the king fuggell a 
title, and the defendant make a title 
and traverfe the king's title, the king 
in his replication mud maintain his 
own title fuggeiied in the declaration ; 
forit is not fuilcient for him to traverfe 

* and deftroy the tit’e made by the de- 

• fendant, Rex v. Hiukley , ts c. 276 


QUE ESTATE. 

A thing that lies in grant cannot be claim¬ 
ed by a qut ejlate diredtly by itfeif; 
but it may be claimed as appurtenant 
to a manor, by a qut ejiatt in the manor, 
James v. Jobufon, 231, 232 

QJJESTUS'EST NOBIS. 
The nature of this writ, 173 


R. 

RECOVERY. 

1. AN infant who fuffere a common re¬ 
covery, cannot reverfe it after he 
comes of full age, 49. 246 

3 . If an infant tenant, in a common; 
recovery, is admitted by guardian ad 
fequendum, ii is not error, 48 


3. If a leflee for years be made tenant 
to the preecipt , for the fuffering a com¬ 
mon recovery, that does not exiinguifh 
his term. Fountain v. Coke, 107 


4. A. covenants to levy a fine to the ufc 

of himfelf and the heirs male of his 
body; remainder in tail to feveral 
others; remainder to his own right 
heirs; provided, that if there be a 
failure of iffue male of his hodg, and 
B. his daughter be married, or of 
age, then fhe fhall^have zcol. a-year 
for ten years : If Jf. dies, leaving if- 
fue male, who enters, makes a le afg 
for 1000 years, levies a fine, and fWK 
fers a recovery, and dies without iflul^ 
his lifter B. being married a n o of age, 
the annuity to Jt. is barred by the re¬ 
covery ; lor the remainder is barred 
out of which it ilfued; and it cannot 
be charged on the ieafe, fur that was 
derived out of an eilaie tail, preceding 
the commencement of the annuity, 
Btnfon v. fiodjen, jo 8 

5. A recovery pleaded, without faying 
anything of the king's J.lvtr , or tho 
execution of it by cnt>y, is good, ibid. 


IDS 


6. A recovery by tenant in tail, will not 

bar a rent-charge granted by him out 
of the eftate taii, ibid. icp 

7. if there be a limitation to a ufe on 

condition, and the cefiuy que uje fuller 
a recovery, it will not deftroj^ the con¬ 
dition, . ibid. 109 


8. A recovery fuffered by tenant in tail, 

will bar a rent by him in remainder. 
The reafon given, 'no 

9. If a man make a gift in tail, deter- 

minable on non-payment of loooi. 
with remainder in tail, and other re¬ 
mainders over, and the tenant in tail 
fufFer a recovery, all the remainders 
are barred, although he negledt to pay 
the ioool. at the day, z 1 r 


10. If pcfTeflioh has continued from the 

time of an ancient recovery, the Court 
will prefume a fdrrender by tenant for 
life* in order to make a good tenant 
to the prteeipe , Green *u. Prcude » 11 7 

11. A recovery of lands in ancient de» 
tnefne describing them as lying in Dale 
is good, although there ere feveral 

" vills in me parim, ibid. * 11 8 

A a 3 22. After 
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12* After recovery fufFered, it cannot be 
objected that the jraecipe is of land'in 
4 parijh inltead of a vill, Green v, 
Braude, 118 

13. A recovery of lands lying within a 
liberty, is good, although they lie in 
two diilindt towns within the liberty, 
Jones v. Wait, 206 


%, A releafe; of all demands 
tinguiih a rent $ tied queered'} 
a releafe of all ocxnteds out 

ibid. . 


By a releafe of totum ft at urn 
fee fimple will pafs, IVilfon v. R 

f 



14. A common recovery pleaded, “ that 
“ A. being feifed in fee , a pracipe was 
** brought again ft B. and C. adtunc 
** tenentes liberi tenementi,** or without 
(hewing how they had the freehold, 
bad, Wakeman v. Blackwell , 218, 

219 



1$. It is not neceffary that the tenant, 
in a common recovery, lhould have a 
freehold at the time of the purchafc of 
the writ} if he have a freehold at the 
time of the return it is fufHcicnt, ibid, 

*219 


16. Lands lying in the parilh of Dale , 
but out of the vill of Dplc, pafs by a 
common recovery defenbing them as 
lying in Dale generally, although the 
writ of covenant describes them as 
# lying in the parifh of Dale, Addifon v. 
Otway, 250 


RECUSANT. 

I. An infbrmation for not coming to 
church, may be brought on the ftatutc 
23. Eliz. c. 1. reciting the claufe in it 
that refers to the 1. Eliz. c. 2. 19c 


REMAINDER. 

1. A contingent remainder is fupported 

by a prefent right of entry, Zouch v, 
Clare , . 92 

2. If a term be devifed to A. for life, 

with remainder to B. for life, and if 
B. die without ijfue of his body begotten 
then to C. the limitation over to Ci 
is too remote to take efteft. Love vs 
Wyndham, 50 

3. If a grant be made of a term of years 

to A. for life, with remainder to. A. 
and B . his wife for life ; remainder to 
the firft fon of their two bodies, and 
fo on to their other Tons fucceflively ; 
and if they lhould have no fons, then 
with remainder over to their daughters ; 
the remainder is void, although A. and 
B. never have a fon, but a daughter 
only; for fuch a remote contingency 
tends to create a perpetuity. Burg is vi 
Burgis, 115 

See Contingent Remainder, Devife, 
Eftate, Bargain and Sale, Covenant 
to ftand feifed, and Limitation. 


3. To an indictment for recufancy, “ con- 
“ formity** is a good plea ; but not to 
an action of debt. Anonymous, 213 

■ • 

'* REGISTER. 

A regifter cannot fue in the fpiritual court 
for his fees, 168 not is 

RELEASE. 

t. A father being tenant for life, with 
remainder to his fon in fee, an am.ui j 
is given, by‘deed of fettlement, to the 
fon dariu^hc life of the father j the fon 
RELEASEVtothe father all arrears of 
annuities, titles , and demands,” 
tOv-the day of the releafe. SQuterc, 
Wlrcther this paffes the inheritance as 
well as the annuity ? A Alin v, Lippen- 
eott* * 09 


RENT. 

x. In debt for rent, a fufpenlion of the 
rent may be given in evidence, on nit 
debet pleaded. Anonymous, 33. x 18 

2. A landlord may aver taking cattle on 

a ditlrefs for rent, without (hewing 
them levant et couc bant, Jordan v* Mar - 
tin, ’ 63 

3. A rent to a man and his heirs ifluing 

out of gavelkind land, ftiall go ac¬ 
cording to the cuftomary defeent of 
the land, and not according to tho 
courfe of the common law, Randalv, 
Jenkins , 97 

4. * A rent granted by a remainder-mytn, is 

barred by a common recovery fufFered 
by the tenant in tail, Benfon v, Hodfon , 

110 
5* An 



5 * An executor may bring debt for rent 

. in t hx^debet et ditinet. again it the ad- 
min ^tratoi 4 e bonis non of the under- 
Jppjfjftf' a term for rent incurred in 

. Juaown time. Prattle *o. King* 185 

’V.'wS»4ib 

■g: REQUEST. * 

; J&i aftion for keeping a«paffage flopped 
up (b that theplaintift'could not cleanfe 
lus gutter, will not lie until a requeft 
has been made to have the padage 
opened,* 27 

RESERVATION. 

If a refervation be of an heriot or forty 
• (hillings to the leflor and his afligns, 
at the eledtion of the leffor, his heirs 
and afligns, yet the devifee of the lef¬ 
for (hall not have either the heriot or 

the forty (hillings, 21 6 

% 

RETURN; 

Sheriff". 


SCIRE FACIAS. 

On a fire facias upon a recognizance 
in chancery, if there be demurrer as to 

- part, and iffue as to part, judgment' 
muff be given in the king’s bench 
upon the whole record, Jefferfon 
Dawfin* 29 

2. Error will lie to the exchequer-cham¬ 
ber on a J'cire facias in any a&ioa 

‘within the ilatute of 27. Eliz. c. 8. 
Skinner <v. Webb , 79 

3. If after j udgm*ent affirmed on a writ 

of error the plaintiff become bank¬ 
rupt, and the judgment be afjtgned , and 
then the plaintiff levies execution, the 
Court will detain the money, in order 
to afford the affignees an opportunity of 
proving their title to it in a feire facias* 
Monk <v. Morris , 93 

4. A feire facias returnable ad prox. 

parliament, is good, 106 

5. If judgment be obtained by hufband 
and wile, the hutband, on the death of 
his wife, may take out execution 
without feire facias* Miles's Cafe* 179 


A TA6LE OF PRINCIPAL «*A.TTBR8. 

4 

1 . 


s. 

SCANDALUMMAGNATUM. 
• 

1. AN aflion lies on the ftatutc of 
2. Rich. 2. c. 5. for faying of a peer 
of the realm, that “ he is an unwor- 
“ thy perfon, and does things againff 
law and reaion,” Ld. Yownfnd <u. 
Dr. Hughes > * 233 

t. The Court will not grant a new trial 
in an action on this ftatutc on the 
groundbf exceflive damages, ibid. 232 


SCHOOL. 

ft. By 1. Jac. 1. Ck 4. f. 9. no perfon 
(hall keep any fchool except a public 
or free grammar-fehool, &c. except 
fame be fpecially licenfed by the 
pilhop. Bates <v. Kendal* 3 

. By 19. Geo. 3. c. 44. no diffentcr 
(hall hold the mafterftiip of any college 
or fchool of rdyal foundation founded 
iince the 1. Will. & Mary, ibid. 

go *Aperfon may fetup a fchool, although 
it be to the prejudice of another fchool 
previoufly eftablifhed in the fame place. 
Yard <v. Fordo 69 


6 . To a fire facias brought by an exe¬ 
cutor on a judgment obtained by the 
teftator, the defendant cannot plead 
that a ca.fa. ilfucd againff him, and 
that on being arreffed on it he paid 
the condemnation-money-to the war¬ 
den of THE FLEET, Compton V. Ire¬ 
land, I94, 193 


SEAL. 

The ftal being broken off a deed will not 
prevent its being given in evidence, 1t 


SEISIN. 

What (hall be faid to be a feiftn of ait 
office, and what not, 122, 123 


SERJEANTS AT LAW. 

1. On a ferjeant at law being called* 
the rin cs giveiuto the Chief Judges 
ought to weigh twenty fillings each, 9 

2. In what cafe a ferjeant at law may bd 

returned as a juror, 226. 


SESSIONS. 

The jurifdi&ion* of the feffions re(j 
mallei and apprentices, • 2. 

A 24 SET* CfM 




A TABLE: OP PR IN 
SET-OFF. 

I. If a defendant die between verdict 
and day in bank , leaving a creditor his 
executor, fuch executor cannot fet-off 
his debt in a fctro facias on the judg¬ 
ment. Burn* v, Holden, 6 

z. By 8. Geo. 2. c. 24. when there are 
mutual debts between a plaintiff and 
defendant, one debt may be fet againtt 
the other, and either pleaded in bar or 
given in evidence. 115 not is 

3. A debtor to a bankrupt may fet-off a 
debt due to him from the bankrupt, 

ai 5 

SHERIFF; 

l. The fhcriff acquires a fpecial property 
in goods feized under a writ of execu¬ 
tion, and may maintain either trover 
for their value or trefpafs for the tor¬ 
tious taking, Wilbrabam v. 1 Snow? 30 

a. But if a fheriff feize goods by virtue 
of a fieri facias , and his office deter¬ 
mines, a fubfequent laic by him does 
not change the property {Sed vide 
29. Car. 2. c. 3 ), 31 

3. A fheriff mutt return cepi corpus or 

non efi inventus to a writ of ca. J'a. 
Parker v. li'elby , 33 

4. A fherifPs bond conditioned, that if 
the party*appear then the condition to 
be void, is good, although not in the 
form preferihed by 23.„Hcn. 6. c. 9. 
for the latter words fhall b~- re j sited as 
furplufage, Malevcrer v. Redjbavj , 35 

5. An aition on the cafe will hot lie 

againtt a fheriff for returning cepi 
corpus when he had let the party to 
bail; and he may either demur, or plead 
23. Hen. 6 . c. 10. in bar , Parker v. 
Welby, 57 

6. The fame point decided in Page v. 

Tulje, 240 

f. A fherifPs bond for cafe and favour 
was void at the common law, and is 
now made void by 23. Hen. 6. c. 9. 
TbeMarJbalv . Middleton , 111, 112 

f, An a&ion lies againtt a fheriff, though 
out of office, for not delivering a writ 
of fuperfedeas to his fuccdfor, by reafbn 
of which the plaintiff 1 * goods are 
taken in execution, CaJtbrop v. Philips , 


CIPAL MATTERS. 

9. By 20. Geo. a. e. 37. all fheriff 
fhall, at the expiration of their office 
turn over to the fuccceding fheriffs, b 
indenture and fekedule, aU fuchwrit 
and procefs as .remain in their hands 

&c. 22s mtt 

e ■ k: 

so. No fheriff /hall be called upon te 
maffe a retfarn, except within fis 
months after his office expires, ibid 

11. The 23. Hen. 6. c. 10. whicl 

authorifes fheriffs to difeh^rge prifo* 
ners upon “ reafonable fureties oi 
“ fufficicnt perfons having fufficient 
** in the county,*' is to be conftrued 
for the benefit of fheriffs, and therefore 
no ailion lies for taking fureties that 
are inefficient, or that do not inhabit 
within the county ; but if the fheriff 
do not bring in the body at the return 
of the writ, or fuffer him to go at targe 
Without authority, he is liable to m 
action, Ellis v. Tar borough, zvS 

12. By 4. & 5. Anne, c. 16. fheriffs are 

impowered to affign bail-bonds as 
therein described, 229 notie 

13. Pleadings in an a&ion on the cafe 

againlt a fheriff for a falfe return, 
Pagev. ful/e, 24a 

14. The ilatute of Limitations cannot be 
pleaded to an aition of debt brought 
againlt a fheriff for money levied under 
a fieri facias , Cochran v. Welby, 245, 

246 

SHIP. 

1 • The matter of a fhip is a common 
carrier, and liable, in an action on the 
cafe, for the value of goods which he 
has received on freight, on their being 
ttolen by open force and violence from 
on board his fhip while lying in the 
river Thoms, Mors v. Since, 85 

2. By 7. Geo. 2. c. 15. no owner fhall 
be liable on account of embezzlement 
by matter or mariners beyond the value 
of the fhip and freight. Mors v. Since » 

85 not is 

3. If a mariner or fhip-carpenter run 
away from the fhip he lofes his wages, 

93 


SIX-CLERK. 
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SIX-CLERK. 


Qtetre, If a fix-clerk in chancery can 
prefer a bill in equity for his fees ? 168 


STATUTE MERCHANT 
AND STAPLE. 

^4 Admini^ration. • 


STATUTES. 

1. The ftatute 3. Jac. 1. c. 7. again! 
attornies delaying their clients caufes, 
or demanding more than their due, 
although it only fays, that “ the party 
** grieved (hall have his aftion again! 

• “ iuch attorney, and recover therein 
“ co!s and treble damages,” yet if 
he take more than his fees extorfively, 
a penal information will lie again! 
him on the !atutes of lVcftminJler again! 
extortion, Troy's Cafe, ' 5 

2. Whenever a ftatute makes a thing 

criminal an information will lie upon 
that !atute, though not given by ex- 
prefs words. Tray's Cafe , 6 

3. The !atute of 12. Car. 2. c. 17. for 

confirming and rciloring minifters,docs 
not extend to livings without the cure 
of fouls, Prin <v. Heath , 12 

4. The re!raints of 5. Eliz. c. 2. again! 

exercifing a trade without having 
ferved as an apprentice, do not exr- 
tend to perfons carrying on trades in 
country villages, Tumeth's Cafe , 26 

5. If a !atute create a ne-w offence, and 

inflift a penalty to be recovered by 
“ bill, plaint, or information,” yet an 
indiSment will lie, except there be the 
negative words, ** and not otherwife,” 
Cref ton’s Cafe , 34 

6. So where a new offence is prohibited 
by a general prohibitory claufe in a 
!atute, an indiftment will lie, 34. 

notis 

7. So if a !atute preferibe a particular 
mode of puniihing an old offence, fuch 
particular mode is cumulative, and does 
not take away the common-law me¬ 
thod of proceeding by indiftment, 34 

* • notes 

S. But where a !atute enafts, that the 
doing an aft not punifhable before (hall 
fot the future be punilhed in fuch and 


fuch a particular manner, then the 
common-law method by indiftment 
cannot be purfued. Hartley v. Hooker , 

34 notit 

9. In what manner the penalty given by 

a !atute to be divided between three 
perfons may be di!ributed, 34 

10. A !atute giving jurifdiftion to an 

inferior court does not thereby exclude 
the j jrifdiftion of the king's bench. 
Smith's Cafe , 45 

It. The directions of a penal !atute 
mu! be !riftly purfued, Franklyn’s 
Cafe , 68 

12 The remedy given by the Jlatute of 
Marlbridge is. the only remedy that can 
be purfued for taking an excellive 
diftrefs, Rex v. Leginbam, 71 

Richard the Second. 

2.’ Rich. 2. !. 1. c. 5. (Slander), 233 

16. Rich. 2. c. 5. ( Praemunire ), 61 

• 

Henry the Sixth. 

8. Hen. 6. c. 12. (Amendment), 15 notis 
23. Hen. 6. c. 9. (Sheriffs’ Bonds), 36 

notes 

- c. io. (Falfe Return), 58. 244 

Edward the T.hird. 

42. Edw. 3. c. 11. (Jurors), 15 notes 

HejIry the Eighth. 

5. Hen. 8. c. 6. (Phyficians), 2? notis 
21, Hen. B.c. 5. (Admini!ration), 231 

notes 

. . c. 13. (Non-Re(idence), 12 

23. Hen. 8. c. 6. (StatuteStaple), 186 

26. Hen. 8. c. 6. (Englilh County), 68 

27. Hen. 8. c. 10. (Ufcs), 176.193 . 2 gj 
31. Hen. 8. c. 13. (Lay Reftories), 259 
3a. Hen. 8. c. 38. (Levitical Degrees), 

*5 

—- c.,40. (Phyficians), 22 notis 

--- c. 7. (Tithes), 25.^ 

33. Hen. 8. c. 20. (Tru! Eftate), pj 

34. & 35. Hen. 8. c. 26. (Trial), 68 

Ed*a-rd the Sixth. 

2. ic 3* Edw. 6. c. 13. (Tithes), aid 

PHIfclE 
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31. Car. 2. c. 2. {Habeas Corpus), 23 g 

notis 


Philip and Mary. 

V. A. 2 . Phil. & Mary, c. 13. (Exami¬ 
nation), 82 

Elizabeth. 

s. Eliz. c. 19. (Fraudulent Grams), 

203 notis 

5. Eliz. c. 2. (Apprentices), 26 

c. 4. f. 35. (Apprentices), 2 
13. Eliz. c. 10. (Grants), 204 

c. 9. (Commiffioners of Sewers), 



45 


164 notis 

18. Eliz. c. 14. (Jeofails), 

3 notis 


20 

31. Eliz. c. 3. (Grand Cape), 

1 97 


165 

James the First. 



I. Jac. l. c. 4. f. 9. (Papifts),. 3 notis 

3. Jac. l. c. 7. (Attornies), 5 

21. Jac. x. c. 3. (Monopolies), 258 notis 
m 1 ■ — c. 13. (Amendment), 47.67 

Charles the Second. 

12. Car. z. c. 17. (Uniformity), 12 

13. & 14. Cart 2. c. 33. (Printing), 256 

■ . . c. i2.(Conftables), 13 

16. Car. 2. c. 4. (Conventicles), 13 

17. Car. 2. c. 8. (Death of Parties), 

5 notis t 25 \ notis 

l6. & 17. Car. 2. c. 8. (Amendment), 

67. 73 notis 

utm Car. 2. c. x. (Conventicles), 13 

2*. & 23. Car. 2. c. 10. (Adminiftra- 
tion), 231 notis 

29. Carl 2. c. 3. f. 10. (Aflets by De- 
fcent), 2 notis 

- -c. 3. (Wills), 117 notis 

' f. . . c. 7. (Aifcft on Lord’s Day), 

56 notis 

■ mm - . . . c. 3. (Execution), i88»«/« 

■ — (Judgments), 217 »(?///, 

253 notis 

•m mmam m i i (Ad&inift ration), 231 

1 notis 


William the Third. ’ . 
x. Will. & Mary, c. 18. (Toleratio^^ 

3. & 4. Will. A S'lary, c. 14. (Heir and; 

AnceJlor), • * 2 notis 

5. Will. & Mary, c. 12. ( Capiatur ), 

73 

4. & 5. Will. & Mary, c. 20. (Judg¬ 
ments), 217 notis , 253 

7. & 8. Will. 3. c. 3. (Jurors), 15 notis 

8. & 9. Will. 3'. c. 11. f. 6. (Death of 

Parties), 5 notis. 

8. Sc 9. Will. 3. c. 17. (Efcape), 6 notis, 

216 notis 

9. & 10. Will. 3. c. 15. (Awards), 21. 

* . 2 + 
12. & 13. Will. 3. c. 13. (Privilege)^ 

246 notis 

Anne. 

4. Anne, c. 16. (Warranties), 193 notis 

— —■■ ■ 11 • (View), 42 notis 

■ " ■ — . (Amendment), 48. 73 

4. Sc 5. Anne, c. 16. (Bail-Bond), 229 

notis 

7. Anne, c. 21. (Attainder), 41 

- 1111 —— > c. 18. (Advowfon), 2$6 notis 

George the Second. 

2. Geo. 2.c. 23. (Attornies), 5 notis 

4. Geo. 2. c. 16. (Law Proceedings), 

78 notis 

5. Geo. 2. c. 30. (Bankrupts), 225 notis 

6. Geo. 2. c. 24. (Law Proceedings), 

78 »*/// 

8. Geo. 2. c. 16. (Hueand Cry), •j^notis 

7. Geo. 2. c. 25. (Owners of SKips), 85 
17. Geo. 2. c. 29. (Attainder), 41 notis 
20. Geo. a. c. 37. (Sheriffs), 222 notis 
22. Geo. 2. c. 24. (Hue and Cry), 74 

notis 

24. Geo. 2. c. 18. (Challenges), 226 

26. Geo. 2. c. 27. (Quorum), 68 notis 
■» c. 33. (Marriage Ail), 22 

• NO//# 

Georgs 
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* 

- Gio>cs tux Third. 

7. Geo. 3. c. ai. (Juflices of Peace), 

■ 63 noth 

10. .Geo; 3.6. 30. (Privilege), 146 notis 

X^^Geo. 3. c. 44* (Rpauuk Catholics)* 

1 ^ metis 

31. Gto. 3. c/53. (Marriage Aft)* *a 

metis 

SUMMONS. 

X. A fummons is the fir ft procefs of an 
inferior court* and mud iffue before a 
capias can be awarded* 173 

a; In aftion of debt a fummons is the 
firft procefs in the fuperior court; and 
if the party appear upon it* common 
bail only is required; but if he do not, 
a capias iffues to hold to fpecial bail* 
^ppon a fuppofition that he has con- 

" temned the procefs of law, 236 

3 . The feffions cannot exercife their au¬ 
thority between mailers and fervants* 
unlefs the party complained of be 
fummoned to appear* Watkins v. Ed - 

'wards, 287 


SKItters. 


7 o A Jupir/eaeas is a writ which a (herUF* 
on going out of office* is bound to de¬ 
liver over to his fucccffor, Calthrop «*/- 
Philips * 22a 

8. In what cafe a writ of error (hall be x 
fuperfedeas, Duncombe's Cafe * a8j 

SURPLUSAGE. 

1. Although the 23. Hen. 6. c. 9. or¬ 
dains, that if ihcrifFs take any obligation 
in other form than the ftatute prescribes, 
fuch obligation (hall be void; yet a bond 
making the condition void is good* foo 
thefe words may be rejefted as fur- 
plufage* Male-verer <v. Redjhavt * 35 

a. In ajfumpfit for money had and re¬ 
ceived by the defendant for the plain¬ 
tiff, to the ttfe of the defendant, the latter 
words may be rejefted as furplufage, 
Hofworthy ‘v, Wyldeman , 4} 

3. In the caption of an indiftment, if thfc 
year of the king be dated, and the year 
of Our Lord be in figures indead (f 
letters , it may be rejefted as furplufag*. 
Anonymous * fib 

SURVIV OR. 


SUPERSEDEAS. 

I. The fealing of a writ of errof is a 
fuperfedeas to the execution* even 
though the writ varies from the re¬ 
cord* Hughes v. Underwood * 28 

Z. The delivery of a certiorari is a fuper - 
fedeas ; and if the Court afterward 
proceed, an attachment (hall iffue* 
Smith's Cafe, 44 

3. In a writ of error returnable in par¬ 

liament, if no certain day be men¬ 
tioned, it (hall not be a fuperfedeas, 
Sedgwick V. Goft on, 106. 185 

4. The taking-out a writ of error is not a 
fuperfedeas * unlefs it be allowed within 

four days* Ayres v. Lent hall, 112 

5. The delivery of a habeas corpus is a 
fuperfedeas, although the writ be not 

returnable till after the Term, Haley's 
Cafe, 195 

6. In a writ of dower, if the return of 
•the fummons be contrary to 31. Eliz. 

c. 3. the Court will grant a fuperfedeas 
to the grand cape * Ftarnis v. Water - 
houfe, 197 


If the condition of a bond be, that "if 
" the obligor (hall pay yearly a fttn 
“ of money to two drqpgers duritg 
" their two lives, that then. Seed* tie 
payment (hall ceafe on the deathof 
either of them, 187 


T. 

TENANT IN COMMON^ 

IF a tenant in common fue without His 
companion, and the defendant do 
not plead co-tenancy in abatement* 
he (hall only recover his moiety* 
Blackborougb "V . Greaves, tOZ 

, r •* 

TENDER. 

1 . Tender and refufal may be pleaded in 

fatisfaftion of payment* Ledgimham 4rs 
Porphery, 77,78 

2. In debt on bond, conditioned, thatthe 
defendant ihall feal and exeqjite a re- 
leafe to the plaintiff, the defendant is 

bound 





H TWBLfc-CTF-PRINCIPAL MATTER*- 

TRAVERSE* 4M 
Sot finding. *. 


bound to feal and execute vndtnft the 
deed being tendered by the plaintiff, 
Baker v. Bulftrode, 104 

TITHE. 

X. Turf, gravel, and chalk, are not tithe- 
able, for they are part of the freehold, 
Amiles v. Chambers , 35 

a. Wood is fm all-tithe, and by cuftom 
may be payable to the parfon initead 
of the vicar, Tildell % nj. Walters, 50 

3. Raking.t are not tithcable, Peters v. 

Prideaux , 121 

4. Tithe of cattle on wafte grounds fhall 

be paid to the parfon of chat parifli in 
which the owner dwells, 216 

5. A modus to the redior is a good dif- 

charge from payment of tithe to the 
*vicar , *16 

Sheep fed in ftubble-fields folely lor 
the purpofe of manuring the land, are 
not titheable, ibid. 

f. A modus to pay full tithe for all iheep 
on the ground on a particular day, in 
lieu of tithe of iheep for the reft of the 
year, is bad. Moor v. Field, 229 

$. The tithes of reftories impropriate 
are, by 31. Hen. 8. c. 13. and 32. 
Hen. 8. c. 7. converted into lay-fees, 

*S 9 

TOLL. • 

X. Toll-thorough cannot be claimed with¬ 
out (hewing a confederation, Haj'purt 
«. Wills, 48 

2. Toll upon thefta cannot be preferibed 

for without alledging a good confide- 
ration, Warren **/. Prideaux, 105 

3, ToU-tranterfe may be claimed as ap- 

S txrtenant to a manor by a quo eftate, 
r ames if. Johnfton, 23 1 

4. When toll is claimed generally, it Qiall 
be intended toll-thorough, ibid, 232 

See Prefcription,< Cuftom, 


TRESPASS, 

1. To trefpaft fo *entering ahoafiCdht 

defendant mayplead a licence to ei^joy 
the premifes 0 from fuch a day, &c^ 
Hall v. Seabrigbt, I £ 

2. The Court will not inereafe.damage* 

given in trefpafs w et armis if the in¬ 
jury was confequential, Dodwell v. 
Burford, 24 

3. A fheriff may maintain trefoafi for 

goods taken out of his pofleuion after 
leisure on a fieri facias, and he lhaH 
recover damages for the tort, Wilbra- 
bam v. Snow, t 3 ° 

4. If a man cut and carry away com at 
the fame time, it is trefpafs and not 
felony, Emmerfo* v. Anni/on , 89, 

6. To trefpafs for immoderately riding 
the plaintiff's mare, the _ defendant # 
cannot plead that the plaintiff lent him' 
the mare, and gave him a licence to 
ride her, and that by virtue of this li¬ 
cence he and his fervant rode the mare 
by turns, Bringloe *v. Mortice, 2*0 

7. Trefpafs on the cafe may be brought * 

in* a county-court, but not trefpafs 
•vt et armis. Wing *v. Jackfon , 215 

8. Trefpafs for taking and imprisoning 

the plaintiff cannot be juftified under 
an order of the court of chancery, 
Furlong v, Bray, 27* 

9. Trefpafs for taking money is bad, if 

it appear, either on the evidence, or 
by the pleadings on the part of the 
plaintiff, to have been a felonioua 
taking, unlefs the offender has been 
profecuted for the crime, Lutterel w. 
Rsynell, » *83 

10. To trefpafs for taking money, the 

defendant fhall not be permitted to 
fhew that the taking was felonious, 
ibid. 283 


TRADE. 

Die reftraints of 3. Elix. c. 2. for fol- 
a trade without having ferved 
*. >0s m apprentice to is, do not extend 
jtotra£es carried on in country villages, 
> Bex v. Turuitb, a6 


TRIAL. 

1. The Court will not grant 2 new trial 
in a&ions forpetfottal torts on the ground 
of excejjhve damages, except they appear 
to have been given from paffion, par¬ 
tiality, or prejudice, x antis 

a. The 



A TABLE OF PRINCIPAL 

1 * 

|« Tht Cdurt witt not grant a »«w fr*W 
the' verdict does fubftantial 
j office, . a 

jj. Square, If the Coart will gi-agt a 
trial at hot for lands in Northumberland f 

v . ss 

4* The Court will not grant a new trial 
in an a&ion of/can. mag. on the ground 
of exceffive damages, Ld. Town/end v. 

Dr. Hughes, ^Z ^ 

5. A perfon fuing in forma pauperis can¬ 
not have a new trial. Anonymous , *68, 

*69 

TROVER. 

t. If a fheriff bring trover for goods taken 
out of his pofle.Iion after feizure on 
a fieri facias , he can only recover the 
value of the goads, and not, as he 
may in trefpafs , damages for the jor- 
turns taking, Wilbrahum v. Snout* 30 

p. Trover for ** ten pair of curtains and 
yalons,” is, after verdid, fufficiently 

% certain, Taylor v. Wells , 46 

•.Trover for ** rick of hay 0 is good 
lifter yerdiQ, Wood*v. Davies, *90 


V. 

VARIANCE. 

?. WHERE the omiflion or addition of a 
letter does not change the word fo as 
to make it another word, the variance 
is not material, Fettyplace's Cafe , 

15 notis 

*. Although a writ of error vary from 
the record, the fealing of it is a fu- 
terfedeas to the execution, Hughes v. 
Understood, 28 

3. A variance of Jaacob inftead of Jacob, 
betwegn a bond and the declaration on 
it, it not material, Aboab's Cafe , joy 

VENIRE FACIAS. 

f. A venire facias for the trial of a caufe 
at the affixes, fliould not be returnable 
on a dap certain, but generally at the 
put ftfftmu, Rex,Serjeant and Others , 


2. Bat* a vtmrt factM for the trial oTS 3 

caufe in an inferior court, (hall not be^ 
generally at the next ceurt, but <m a 
day certain, ibid. , 8* 

3. In what cafe the Court will award a 

venire de novo, ^ lot notis 

4. By 16. Sc 17. Car. 2. c. 8. if the ««- 

nire facias be awarded frem any plaoe 
of the county in which the attion is 
laid, it is iutficient, ,* 199 

5. By 4. St 5. Ann. c. 16. every venire 

facias (hall be awarded from the body 
of the county in which the a£tion is 
brought, 199 notis 

VENUE. 

1. The king may change the venue before 

appearance ; but in the cafe of a fub - 
jecl the venue cannot be changed till 
appearance entered, X 

2. In covenant on a lcafc dated at York of • 
lands ii Berw.ck, and ilfue joined on a 
breach aligned in Berwick ; the plain¬ 
tiff, on a fuggeftion that Berwick is in 
Scotland , may change the venue to the 
next adjoining Englijh county, Jackfon 
&c. v. Mayor of Berwick, 36, 37 

3. A bar rider may lay his venue in Mid- 

dlejcx , and the Court will not change 
it on uic ufual affidavits, Wingfield *r 
Cafe, * 64 

4. If a defendant remove a caufe from an 

inferior court, and the plaintiff de¬ 
clare in the court above, the venue 
may be changed on the ground that af¬ 
fixes &ere not held when the action was 
brought, Brovin's Cafe , 118 

5. In tranfitory adlions the venue may be 

laid in Middlefex, though the party 

live at Cbefier, I*I 

6 . In an a&ion on th^cafe again ft the co¬ 
roners of the county p&atine of Lau- 
cafter for making a falfe return to si 
non omittas, the venue may be laid in 

Middlejex, Naylor v. Sharply , 198 

\ 

VERDICT. 

• ■ > 

z. When a declaration will bear, 
conftruftions, and one will make 
good and the other bad, the 
after verditt will take it in the£ , 
fenfe, Ntfwortby v. Wyldemapa 4*> 




A'-TAtfE* OP PRINCIPAL MATTERS. 


asr -*■ ■ 

matters are helpe!afterverdi& 
:$*d* Jeofails), 73 » 74 » 75 *■ * 09 . 

r If a fpecial verdift, on a will devifisg 
two different kinds of lands, omit to 
find the quantities of each kind, the 
Court will'award a venire facias de 
stove, 101 not is 

* In debt on bond, dated 20. March, to 
pay on the z8. Mar'ch “ then next 
** following,” it (hall be intended, af¬ 
ter verdict, to be the current month. 
Lifer <v. Stanley, HZ 

A verdift cures the defefl of not ftat- 
iiig in what court a fuit was com¬ 
menced, Smith v. Smith, 284 

fee Jeofails, Abatement, Amendment. 

VIEW. 

}. A view is never granted before ap¬ 
pearance, unlefs in an affife, Anony¬ 
mous, 41 

s. But now by 4. Anne, c. 16. the Court 
may order it at fomc convenient time 
before trial, & c. 41 not is 

V I L L. 

*. Every vill muft have a dirtin£l con- 
flable } but if there arc feveral mills in 

■ the fam^ parilh, and the conllable of 
• the parilh belongs alfo to the wills, the 

whole forms but one V?//, Waldron -v. 
Jicfcauld, • 78 

a. If there are (everal tithings of Dale, 

. Sale, and Dowone, and a tythipgman to 

■ each of them, yet if the conllable of 

pule goes through all, they may go for 
Everal vdls or for one vill, Green v. 
frauds, . 4 1 J 7 

VISITOR. 

Pptfhb IhallTje nyfitor to a church with 

cure of fouls, 12 

- • . *• • * ♦ 

, The Court will not grant a mandamus 
to reftore the fellow of a college who 
has been deprived by the vijitor ap¬ 
pointed by the. founder, Appleford’s 
Cejfe, 82, 83 

. If" the fellow of a college be deprived 
according to the ftatutcsof the founder, 
tne appeal muft be to the v if ter, and 
tiffen-to the delegates, • 85 


4. The chancellor is vifiter o£ ati tfc* 
king’s free chapels, and of aUcolfcg** 
of the king’s ibotidation, .. r ; -^ 85 

5. In all eleeraofynary corpors ionstheie 

are vijitots appointed either by tHe lavs 
or by the party . m 8 S* 

lumtarv m:ED. 

1. A deed may be voluntary, and yet 

not fraudulent, 119 

2. If a fon be diffolute, and the father 

fettle his fortune fo as to prevent the 
fon from fpending all, though there be 
no confideration of money, yet it is 
not a fraudulent deed, 119 

VOUCHER. 

SJueere, If a tenant vouch out of the 
line, whether it be peremptory or 
aot ? 7* 


u. 

USES. 

1 ,.jjf a man feifed in fee “ give • and 
;** grant, bargain and fell, alien, en-, 
«« feoff, and confirm,** certain lands to 
his daughter, in confideration of blood 
and marriage, he thereby raifes a uje 
by way of covenant to Hand feifed, 
Scudamore v. Crojfing, 176 

2. Before the ftatute 27. Hen. 8. c. 16. 
of Ufes, a man might either have re-» 
tained the poftefiion and have departed 
with the ufe, or he might have de¬ 
parted with the pofleihon and have 
retained the ufe, or he might have de¬ 
parted with them both together, ibid, 

17 6 

3. If a man grant a rent to one to the 
ufe of another, and covenant with the 
grantee to pay the rent t* him to 

c the ufe of the ce/lui que ufe, the grantee 
may bring covenant if the rent is paid 
to the cejlui que ufe inilead of its being 
paid to him, the grantee, to the ufe of 
the cejlui que uje, 223 

4. The refervation of a pepper-corn *4 
fufficient confideration to raife a ufe, 

262, 2*63 
See 




, Ettate, 
it to ftand 


tibnof Ettate*. 


Bargain and Sale, 
feifed, and Limita- 


USURY. . 

Iivtdary the corrupt agdumyst makes the 
tontraSl ,voidy and the taking illegal 
interel" 1 incurs the pfnalty, Rex v. 
■ -Alien, ' h 


w. 

.WAGER OF LAW. 

Wager oflaw is not allowed in an adlion 
• of debt upon a prefcription for a duty. 


■ ^pfiPSemielvIa atyjyg&i JMj . 

-.'J&fty of the wife, Yfttj* cf»ain(i&. 

=J|pe to the right heirs W thehuibanS 
With a warranty agilitjft’them and the 
heirs of the wife : the kufi*.nd, on'fhe 
death of the wife without iffije, may 
plead this fine and warranty in bar of 
the fitter's remainder in fee ; for the 
warranty being merely nominal as t<* 
the huiband did not furvive as to him* 
but defended upon the fitter as collate* 
ral heir to his wife, Fo-wle v# Do&le , 

182, 183 

2. If a man make a feoffment in fee 
with warranty , and take ba(^c an 
eftate in fee, the warranty is gone g 
for he takes back as large an ettate as 
he warranted, ibid, i8j 


121 

WAGES. 

If a mariner or Jbip-carpentcr run away 
from the Ihip he lofes his wages, 93 

WALES. 

A certiorari lies to remove an indictment 
for murder from the grand feifion in 
Wales , and the Court may diredfc it to 
be tried in the next Englijh county, 
Morris's Cafe, 64. 68 


3. A. being tenant for life, remainder to 
hiffon B. in tail, remainder to his 
own right heirs, levies a fine with 
warranty to the ufe of C. in fee : on 
the death of the tenant for life, this 
warranty defending on the fon will bar 
his entry as remainder-man in tail, 
notwithftanding the conufee of the 
fine comes in by way of ufe ; for 
either the conufce, or his heir, or his 
alfignee, may plead the deed with the 
warranty in bar to an ejedtipent for the 
land, Willtamfan v. Hancock , 19® 


WARRANT. 

If a ttatute diredt a commitment by t wo 
jujliees , a warrant for fuch purpofe by 
onejujlice only, is void, Franklyn's Cafe, 

68 

WARRANT OF ATTORNEY. 


4* By 4. Annexe. 16. f. 21. all war• 
ranties by tenant for life defending 
to a remainder-man or reverfioner arc 
void ; >and all collateral warranties by 
an anccttor who has no ettate of inhe¬ 
ritance in the land is void againft his 
heir, 193 notit 


I . If a warrant of attorney be to enter 
judgment of a partidhlar Term, or at 
any time after , it may be entered up at 
any time during the life of the attor¬ 
ney, My on's Cafe, , 1 

?. But itt the warrant be general, and 
judgment be not entered within fon? 
Terms, permilfion mutt firftbe had from 
$he Court on affidavit, 1 notis 

WARRANTY. 

, A woman being tenant in tail, with 
remainder in fee to her fitter, marries ; 


5.. But the collateral warranty of tenant 
in tail defeending, though without 
allots, upon a reiflfcinder-man or re* 
verfioner, will ba» the remainder «Nr : | 
reverfion, ' 193 noils $ 

6. If huiband and wife levy a fine/ m* 
concefjtt to A . for ninety-nine years, 
if he fhould fo long live, with a gene¬ 
ral warranty again it all perfons during 
the laid term, an adlion of covenant 
will, on the death of the hujband, lie 
againft the wife upon the warranty, 
Wcotton v. Hele, *90 

WAS^E. 


WASTE. ; 

a leflee pull dovfrn a brewhoufe, 
nd build dwelling-houfes on its /cite, 

, 4 t is wade. Cole ns. Forth , 95 

/a. Whatever is coniidered as wade in a 
cotrrt of law (hall be fo coniidered in a 
court of equity. ibid. 

3, If a 'man pull down a corn-mill % 
and build a malt-mill, it is wade 

ibid. 

4. It is wade to pull down a houfe and 

rebuild it, although it is too ruinous 
to be repaired, ibid. 

WAY. 

2. If a man have a right of way through 

the houfe of another, he cannot ufe 
fuch way at unfeafonable hours, nor 
bring an attion forftopping it, without 
having previoufly requefled and given 
notice to have it opened, Tomlin ns. 
Fuller , 27 

%. To an indictment for not repairing a 
highway, the defendant, to difcharge 
himfclf, mud plead th3t others are 
bound to repair it, for this cannot be 
given in evidence of the general ifluc, 
Rex nj. St, Andrew, 112, 113 

3. If A. has a way over B.’s ground to a 
clofe called Blackacre, A. cannot judify 
driving 7 his beads over this way to 
3 lack acre, and fo onto another clofe 
lying beyond it, Hmsell ns. King, 190, 

191 

4. If a bridge or highway be out of re¬ 
pair, a dijlringas mall idue again d the? 


inhabitants to make them repair it | 
but neither the king’s courts, ndr the - 
judices.of,the peace, can impofe a 
tax for it, Rogers ns. Dansenant, 194, 

WILLS. 

1. entire J will of land, and goods 

may be proved in tl.e prerogative 
court, Stroud’s C • ife, 90 

2. A paper-writing indented made 
between father and fon, in which the 
father agrees to give the fon fo much, 
and the fon agrees to pay fuch debts, 
if it contain expreflions refembling 

"the form of a will, dial 1 be taken as a 
lad will, though it was both fealed 
and delivered as a deed. Green ns. 
Proude, 117 

3. By 29. Car. 2. c. 3. all devifes of 

lands and tenements ftiall be in wri¬ 
ting, and figned by the tedator, or 
fome other perfons in his prefence. 
Sec. 117 not is 

4. An appointment in the nature of a will 

made by a feme consent mud be proved 
i iy the fpiritual court, 21 » notit 

S/e T >cvife, Evidence, Adminidration. 

WITNESSES. 

See Evidence. 

WRIT OF ENQUIRY. 
The Court will not day the filing of a 
former nxjrit of enquiry becaufe of ex- 
cejjinse damages, { 


END OF THE FIRST VOLUME, 








